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*  •«  ^   £tf t JLtD,*  accDrding  to  the  Act  of  Congrees,  in  the  year  one  thoosand* 
•'Vigb^'liuiidred  and  6fly,  by  Richard  W.  Gill,  in  the  Clerk'a  office 
o£  the  ^District  Court  of  Maryland. 


NAMES  OF  THE  JUDGES,  &o., 


DURING  THE  PERIOD  COMPRISED  IN  THIS  VOLUME. 


OP  THE    COURT   OF   APPEALS. 
Hon.  STEVENSON  ARCHER,  Chief  Judge. 
Hon.  THOMAS  BEALE  DORSEY,  Judge. 
Hon.  £.  F.  CHAMBERS,  Judge. 
Hon.  ARA  SPENCE,  Judge. 
Hon.  ALEXANDER  C.  MAGRUDER,  Judge. 
Hon.  ROBERT  N.  MARTIN,  Judge. 

OF   THE    COURT   OP   CHANCERY. 
Hon.  THEODORICK  BLAND,  Chancellor. 

OP  THE    COUNTY   COURTS. 
FiB«T  Judicial  Diitrict— >i9<.  Mary's^  Charlet  and  Prince  Oeorg$*s  countiei. 
Hon.  ALEXANDER  C.  MAGRUDER,  Chief  Judge. 
Hon.  EDMUND  KEY,  Associate  Judge. 
Hon.  CLEMENT  DORSEY.      do. 

SicoND  JuDicuL  District — Cecil,  Kent,  Queen  Anne  and  Talbot  counties. 

Hon.  E.  F.  CHAMBERS,  Chief  Judge. 

Hon.  PHILEMON  B.  HOPPER,  Associate  Judge. 

Hon.  JOHN  B.  ECCLESTON,  do. 

Thikd  Judicui.  District — Calvert,  Anne  Arundel,  Montgomery  and  Carroll 

counties. 

Hon.  THOMAS  BEALE  DORSEY,  Chief  Judge. 
Hon.  THOMAS  H.  WILKINSON,  Associate  Judge. 
Hon.  NICHOLAS  BREWER*  do. 


IV. 


NAMES  OP  JUDGES,  &c. 


FovRTB  Judicial  Di8triot — CarolinM,  Doreki$ter,  SamBrmi  and  Wore€9t«r 

countief. 

Hon.  ARA  SPENCE,  Chief  Jndgo. 

Hon.  WILLIAM  TINGLE,  Associate  Judge. 

Hon.  BRICE  J.  GOLDSBOROUGH,  do. 

Fifth  Judicial  District — Frederick^  Wathington  and  AlUganif  ooontiet. 

Hon.  ROBERT  N.  MARTIN,  Chief  Judge. 

Hon.  RECHARD  H.  MARSHALL,  Anociate  Judge. 

Hon.  THOMAS  BUCHANAN,  do. 

SiXTB  Judicial  District — Baltimore  and  Harford  counties. 

Hon.  STEVENSON  ARCHER,  Chief  Judge. 
Hon.  JOHN  PURVIANCE,  Associate  Judge. 
Hon.  JOHN  C.  Lb  GRAND,  Associate  Judge. 

OF  BALTIMORE    CITT   COURT. 
Hon.  NICHOLAS  BRICE,  Chief  Judge. 
Hon.  ALEXANDER  NISBET,  Associate  Judge. 
Hon.  W.  G.  D.  WORTHINGTON,  do. 

ATTORNEY   GENERAL. 
Hon.  GEORGE  R.  RICHARDSON. 


NAMES   OP   THE   CASES 


REPORTED  IN  THIS  VOLUME. 


Ankeney,  Henry,  and  William  Craig,  and  Jacob  Angle,  Jr.,                -  235 

Annapolis  and  Elkridge  Rail  Road  Company  and  George  McCuUough,  58 

Annan,  Rol|Brt,  vs.  Ezra  Houck,              ....  335 

Barnes,  Abraham,  et  ux.,  J.  T.  Mason,  et  ux..  Lynch  and  Craft,  et 

al.,  &c.,  and  John  Doub,  -  -  -  -  1 
Barnes,  Richard,  and  Robert  Fergusson,  exc'rs  of  John  Barnes,  and 

Wilson  Compton,                -               -               -               -               -  55 

Barry,  Samuel  M.,  and  Patrick  Crowley,                ...  194 

Barrick,  Jacob,  and  others,  and  David  S.  Middlekauf,           -               -  290 

Bell,  Datrid,  w.  The  State  of  Maryland,  use  of  William  Miller.           -  301 

BeTans,  John,  vs.  William  Sullivan,  Peter  Ritner,  and  Thomas  Beers,  383 
Brewer,  Jacob,  of  John,  and  Greorge  Keefer,  terre-tenants  of  James 

Plrather,  and  George  F.  Warfield,  use  of  Jonathan  Manro,  *  26$ 
Brawner,  William  H.,  and  Mary  C.  Brawner,  his  wife,  w.  Elkanah  F. 

Franklin,  Joseph  H.  and  Sarah  Franklin,          ...  4^3 

Brookes,  John,  vs.  Zadock  C.  Chesley,  ....  805 
Brooke,  John  B.,  and  Thomas  B.  Crawford,  and  David  Crawford, 

adm'rs  of  David  Crawford,                ....  913 

Bacldngham,  Beale,  vs.  Benedict  and  Nicholas  G.  Clary,       -               -  223 

Buck,  Benjamin  A.,  vs.  Michael  Doyle,  ...  -  478 
Burgess,  Teresa,  adm'x  of  Thomas  Burgess,  and  John  Lloyd,  adm'r  of 

Thomas  Janney,  survivor  of  J.  D.  Brown,        ...  137 

Burton,  W.  £. ,  C.  S.  T.  Burke  and  wife,  vs.  £.  A.  Marshall,  -               -  487 

\] 
Campbell,  George,  and  William  Harden,    -            -               -               -  29 
Chapman,  John  G.,  adm*r  of  Samuel  Chapman,  vs.  Elizabeth  G.  Da- 
vis, exc'x  of  Thomas  A.  Davis,        ....  10$ 
Chesley,  Zadock  C,  and  John  Brookes,   .               -               -               -  205 
Clary,  Benedict,  and  Nicholas  G.,  and  Beale  Buckingham,    -               -  233 
Crafl,Hugh,vs.  Henry  Wilcox,  etal.,      ....  504 
Oaig,  William,  and  Jacob  Angle,  Jr.,  vs.  Henry  Ankeney,   -               -  225 
Crawford,  Thomas  B.,  and  David  Crawford,  adm'rs  of  David  Craw- 
ford, vs.  John  B.  Brooke,  trustee,      ....  213 


vi.  NAMES  OF  CASJ2S. 

Compton,  Wilson,  guardian  of  Barnes  Compton,  vs.  Richard  Barnes 

and  Robert  Fergusson,  execdtors  of  John  Barnes,           -              >  55 

Crowley,  Patrick,  vs.  Samuel  M.  Barry  and  John  Hurst,       -              -  194 

Cunningham,  Joseph,  and  others,  vs.  Nicholas  W.  Spickler  and  others,  280 

Davis,  Elizabeth  G.,  exc*x  of  Thomas  A.  Davis,  and  John  G.  Chap- 
man, adm'r  of  Samuel  Chapman,                  -               -               •  166 

Dawes,  Edward,  vs.  Evan  Thomas,          ....  3^ 

Dilley,  Joseph,  vs.  Frederick  Shipley,  Lewis  D.  Beall,  and  S.  A. 

Leckey,                -               -               -              -              -              -  48 

Dolan,  James,  and  Peter  Foy,  vs.  The  Mayor  and  City  Council  of  Bal- 
timore,                ------  394 

Doub,  John,  vs.  Abraham  Barnes,  et  ux.,  J.  T.  Mason,  et  ux.,  Lynch 

and  Craft,  et  al.,                 -               -               -              -              -  1 

Doyle,  Michael,  and  Benjamin  A  Buck,  .              .              -              .  473 

Duncan,  J.  M.,  et  al.,  ats.  of  David  T.  McKim  and  Wm.  H.  Marriott, 

exc'r  of  John  McKim,  JunV,            -               -              -               -  72 

Ely,  Hugh,  et  al.,  ats.  of  Ephraim  Hamilton,           -               -               -  34 

Erb,  Jacob,  and  others,  and  Jacob  Smith  and  others,               -               -  437 

Ferrall,  Dennis  W.,  vs.  Alice  L.  Kent,    ....  209, 
Franklin,  Elkanah  F.,  Joseph  and  Sarah  Franklin,  and  William  H. 

Brawner  and  wife,              -               -               .               .               .  4^3 

Frey,  Ira,  and  Lucius  W.  Stockton,          .               -               -              -  405 

Geiger,  Christopher,  and  Joseph  and  Edward  Patterson,  et  al.,  vs. 

Richard  Green,                   -----  472 

Glenn,  John,  P.  T.  of  Anne  Watson,  ats*  of  John  Schwenniski,  et  al.,  23 
Graham,  William,  and  William  S.  Pawson,  and  Wm.  E.  Mayhew,  et  al.,  339 
Green,  Richard,  and  Christopher  Geiger,  and  Joseph  and  Edward  Pat- 
terson, et  al.,       ------  472 

Griffith,  Israel,  vs.  Philip  Turner,             -               -               -               -  111 

Hagerstown  Bank  and  John  Schleigh,  and  Jonathan  Kershner,             -  306 

Hamilton,  Ephraim,  et  al.,  vs.  Hugh  Ely,  et  al.,     -               -               -  34 

Hanson,  John  Josias,  vs.  Sam.  P.  M.  Hanson  and  others,       -               -  69 

Hanson,  Samuel  P.  M.,  and  others,  oXs.  of  John  Josias  Hanson,             -  69 

Harden,  William,  vs.  George  Campbell,                  -               -               -  29 

Hatton,  Henry  D.,  and  George  Kendrick,  and  Robert  W.  Hunter,       -  115 
Hinkley  and  Woodward,  garnishees  of  Carey,  et  al.,  and  James 

McCall,  etal.,     -                               -               -               -               -  128 

Houck,  Ezra,  and  Robert  Annan,             .               .               -               .  325 

Hume,  Barbara  £.,  et  al.,  vs.  John  K.  Pumphrey,                 -               -  181 

Hunter,  Robert  W.,  vs.  Henry  D.  Hatton  and  George  Kendrick,          -  115 

Hupe,  David,  vs.  Michael  Seibert,  gar.  of  Abraham  Barnes,   -               -  240 

Jones,  Joseph  H.,  a.  d.  b.  n.  of  James  Hawkins,  and  adm'r  of  Susanna 

Clagett,  vs.  John  C.  Jones,                                 -               -               -  87 

Kent,  Alice  L.,  and  Dennis  Ferrall,         -               .               -              -  ^209 


NAMES  OF  CASES.  vii. 

liCffermaD ,  William,  and  The  Mayor  and  City  Couocil  of  Baltimore ,  -  435 
Uoyd,  John,  adm'r  of  Thomas  Janney,  surriTor  of  J.  D.  Brown,  vt. 

Teresa  Bargess,  adm*x  of  Thomas  Burgess,     ...  187 

Marshall,  E.  A.,  and  William  E.  Burton,  C.  S.  T.  Burke  and  wife,         -  487 
Mayhew,  William  £.,  et  al.,  vs.  William  Graham  and  William  S. 

Pawson,               -              -               -                                             -  339 

Mayor  and  City  Council  of  Baltimore,  and  James  Dolan  and  Peter  Foy ,  394 
Mayor  and  City  Council  of  Baltimore  vs.  William  Lefferman,                •  425 
McCall,  James,  et  al.,  vs.  Hinkley  and  Woodward,  garnishees  of  Ca- 
rey, ct  al.,           -               -               -               -               -               -  128 

McCuUough,  Greorge,  vs.  Annapolis  and  Elkridge  Rail  Road  Company,  58 
McKim,  Darid  T.,  and  William  H.  Marriott,  executors  of  John 

McKim,  Jun'r,  vs.  J.  M.  Duncan,  et  al.,          -              -              -  72 

Middlekauf,  Dayid  S.,  vs.  Jacob  Barrick  and  others,                             -  290 

Mudd,  Francis  E.,  exe'r  of  John  A.  Turton,  vs.  Thomas  G.  Turton,    -  233 

Owens,  Nicholas,  et  al.,  and  Ellen  B.  Warfield,  et  al.,                          -  364 

Parker,  Stafford  H.,vf.  James  C.  Sedwick,                                          -  S18 

Peters,  Caesar,  et  al.,  vs.  John,  Matthew  S.,  and  Joseph  Vsn  Lear,         -  249 

Pike,  Henry,  and  £.  V.  and  G.  W.  Ward,  and  Tunis  Van  Brunt,         -  370 

Post,  Greorge  W.,  and  William  Fitzhugh,  vs.  Christian  Sheppard,        •  276 

Pumphrey,  John  K.,  and  Barbara  Hume,  et  al.,     ...  X81 

Ricketts,  Lorering,  vs.  Violett  Ricketts,                                                -  105 

Schleif^,  John,  and  Jonathan  Kershner,  vs.  The  Hagerstown  Bank,     -  306 

Schwenniski,  John,  et  al.,  vs.  John  Glenn,  P.  T.  of  Anne  Watson,       -  23 

Sedwick,  James  C,  and  Stafford  H.  Parker,           -               -              -  318 

Seibert,  Michael,  gar.  of  Abraham  Barnes,  and  David  Hupe,                 -  240 

Sheppard,  Christian,  and  Geo.  W.  Post  and  William  Fitzhugh,  -  276 
Shipley,  Frederick,  L.  D.  Beall,  and  S.  A.  Leckey,  and  Joseph 

Dillcy,                 -              -              -              -              -               -  48 

Smith,  Jacob,  and  others,  vs.  Jacob  Erb  and  others,                 -               -  437 

Sptckler,  N.  W.,  and  others,  and  Joseph  Cunningham  and  others,        -  280 

Slate  of  Maryland,  use  of  WUliam  Miller  and  David  Bell,     -               -  301 

State  of  Maryland  vs.  William  Sutton,      -              -              -              -  494 

State,  use  of  Benjamin  G.  Harris,  adm'r  of  Lewii  J.  Ford,  and  Charles 

Thompson,          ------  jfis 

Stockton,  Lucius  W.,  vs.  Ira  Frey,           -               -              .               .  405 

Stone,  Joseph,  et  al.,  ats.  Edward  R.  Wheeler,  et  al.,                          -  38 

SuUiTan,  William,  Peter  Ritner  and  Thomas  Beers,  and  John  Bevans,  383 

Sutton,  William,  and  The  SUte  of  Maryland,                         -              -  494 

Thompson,  Charles,  vs.  The  State,  use  of  Benjamin  G.  Harris,  adm'r 

of  Lewis  J.  Ford,               -              .              -              -              .  153 

Thomas,  Evan,  and  Edward  Dawes,  ....  335 
Tnmdle,  Peny  L.  and  Horatio,  vs.  John  M.  Williams,  adm'r  of  Orer- 

lon  Williams,  use  of  John  M.  Williams,                                         -  811 


viii.  NAMES  OF  CASES. 

Turner,  Philip,  and  Israel  Orii&th,                                                        -  111 

Turton,  Thomas  G.,  and  Francis  £.  Mudd,  exc'r  of  John  A.  TurCon,  233 

Van  Brant,  Tunis,  w.  Henry  Pike,  and  E.  V.  and  Geo.  W.  Ward,       -  270 

Van  Lear,  John,  Matthew  S. ,  and  Joseph,  and  Cesar  Peters,  et  al.,        -  249 

Warfield,  George  F.,  use  of  Jonathan  Manro,  vt.  Jacob  Brewer,  of 

John,  and  George  Keefer,  terre-tenants  of  James  Prather,  -  265 
Warfield,  Ellen  B.,  et  al.,  vs.  Nicholas  Owens,  et  al.,  -  -  364 
Wheeler,  Edward  R.,  and  others,  vs.  Joseph  Stone  and  others,  -  38 
Wilcox,  Henry,  etal.,  and  Hugh  Craft,  -  -  -  -  504 
Williams,  John  M.,  admV  of  Orerton  Williams,  use  of  John  M.  Wil- 
liams, and  Perry  L.  and  Horatio  Trundle,                      -              -  313 


REPORTS   OF  CASES 

ARGUED  AND   DETERMINED 


IN  THB 


COURT    OF    APPEALS 


OF 


MARYLAND. 


June  Term^  1846. 

John  Doub  vs.  Abraham  Barnes,  et  ux.,  J.  T.  Mason, 

ET  ux.,  Lynch  and  Craft,  et  al. 

If  judgment  crediton  assent  to  a  deed  of  trust  made  by  their  debtors,  assign- 
ing real  and  personal  property  for  their  payment,  according  to  their  legal 
priorities ;  and  by  their  conduct  induce  third  parties  to  purchase  such  es- 
tate then  bound  by  their  judgments,  and  to  believe  that  they  would  look  to 
the  trustees,  and  not  to  their  liens,  for  payment  of  their  claims,  such  con- 
duct would  furnish  the  purchasers  a  valid  equitable  defence,  against  the 
enforcement  of  the  judgment  liens  by  a  re-sale,  under  execution. 

It  would  be  a  fraud  on  the  purchasers,  after  such  conduct,  to  permit  the  cre- 
ditors to  enforce  their  judgments  agfainst  sueh  purchasers. 

In  such  a  case,  it  would  not  be  necessary  for  the  purchasers  to  see  to  the 
application  of  the  purchase  money. 

Such  a  defence,  however,  could  only  be  available  on  the  ground  of  fraud  ; 
it  could  not  be  relied  upon  as  a  payment,  surrender,  or  release,  nor 
pleadable  as  such  in  a  court  of  law. 

Where  the  character  of  a  defence  is  not  sueh  as  that  thereby  a  judgment 
will  be  vacated,  but  equity  would  prevent  its  enforcement  in  relation  to 
certain  property  of  the  debtor,  it  would  not  constitute  a  defence  at  law. 

Where  the  defendant  in  a  judgment  assigns  property  for  its  payment  to  trus- 
tees, one  of  whom  was  the  attorney  of  record  of  the  plaintiff,  the  fact  that 
the  plaintiff  had  suspended  execution  on  his  judgment,  while  he  never 
acquiesced  in  the  deed  of  trust,  will  not  prevent  to  enforcement  of  his 
judgment  at  law  against  land  on  which  his  judgment  was  a  lien,  though 
sold  by  said  trustees. 

1        V.4 


CASES  IN  THE  COURT  OF  APPEALS 


Doub  vs.  Barnes,  et  al. — 1846. 


The  attorney  of  record  in  a  judgment  has  no  authority  to  accept  a  deed 
of  trust  for  his  client. 

To  a  bill  by  a  bona  fide  purchaser,  for  an  injunction,  alleging,  that  certain 
debtors  had  conveyed  property  in  trust  for  the  payment  of  judgments, 
liens  thereon,  charging  that  the  judgment  creditors  were  aware  of  the  trust, 
acquiesced  in  it,  and  designed  to  look  to  the  proceeds  of  the  land  sold,  and 
to  be  sold,  under  its  provisions,  for  payment ;  the  defendant,  an  assignee  of 
some  of  the  judgments,  answered,  that  he  had  no  personal  knowledge  of 
the  complainant's  equity,  and  denied  the  facts  relied  on  in  the  bill,  upon 
information  which  he  had  obtained.  Held:  that  such  answer  was  not 
sufficient  to  dissolve  the  injunction. 

Where  short  copies  of  judgments  upon  sci.fac,,  which  recited  the  names  of 
the  original  defendants,  ^*and  terre-tenantSf**  without  naming  the  latter, 
were  filed  with  an  injunction  bill,  upon  a  motion  to  dissolve  after  answer, 
the  court  will  infer,  that  the  trustees  to  whom  the  original  defendants 
had  assigned  their  land  with  power  to  sell,  and  all  their  vendees,  were 
returned  terre-tenants. 

It  is  upon  the  ground  of  contribution,  that  all  the  terre-tenants  are  required  to 
be  made  parties  to  a  scire  faciaa;  and  any  one  tenant,  who  is  made  a  party, 
may  plead  in  abatement,  that  there  are  other  terre-tenanU  who  are  not  made 
parties.    If  he  fail  to  do  this,  he  cannot  afterwards  have  contribution. 

Where  defendants  at  law  assigned  their  lands  to  trustees  for  sale,  to  pay 
judgments  according  to  their  priorities,  and  they  made  sales,  a  purchaser 
who  had  not  looked  to  the  application  of  his  purchase  money,  cannot,  as 
against  a  judgment  creditor  who  had  not  consented  to  the  deed  of  trust, 
nor  in  any  way  acquiesced  in  it,  require  such  creditor  to  proceed,  first, 
against  the  land  remaining  unsold  by  the  trustees,  and  next,  against  the 
land  sold  by  tlie  trustees  after  the  sale  made  to  such  purchaser,  in  the 
reverse  order  of  such  sales. 

As  lands  are  sold  for  the  payment  of  judgments  under  executions  in  this  State, 
the  debtor  has  not  the  right  to  compel  the  levy  and  execution  of  the  writ 
upon  all  the  lands. 

A  judgment  against  terre-tenants,  gives  the  plaintiff  a  right  to  sell  as  much 
of  the  land  as  may  be  necessary  to  satisfy  his  claim ;  and  if  any  one 
of  the  terre-tenants  is  injured,  he  would  have  a  right  to  go  into  equity  to 
compel  all  with  whom  he  stood  in  epuUjwre,  to  contribute :  nor  is  such 
plaintiff  compelled  to  suspend  his  execution,  until  the  question  of  contribu- 
tion shall  be  settled  between  the  various  defendants  at  law. 

In  the  case  of  Mvrphy  vs.  Cord,  13  GiU  ^  John.,  182,  this  court  decided,  that 
the  lien  of  a  judgment  was  not  lost  with  the  right  to  issue  an  imme- 
diate execution,  and  the  lien  remained  for  twelve  years. 

Where  the  debtor  alienated  lands  subject  to  the  lien  of  a  judgment,  before 
the  right  to  issue  an  immediate  execution  was  suspended,  that  is,  within 
three  years  from  the  date  of  the  judgment,  a  scire  Jadae  was  unnecessary 
to  affect  the  terre-tenants. 

But  where  a  scire  /ocmi  was  necessary  to  revive  the  judgment,  whether  by 
death  or  lapse  of  time,  it  was  necessary  against  all  the  terre-tenants  whose 
lands  were  to  be  affected  by  the  judgment. 
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Appeal  from  the  Court  of  Chancery. 

The  bill  in  this  cause^  was  filed  on  the  17th  January  1846; 
by  John  Dovby  of  Waskingtan  county;  and  alleged ^  that 
Abraham  Barnes  being  indebted  to  divers  persons^  and  many 
judgments  having  been  recovered  in  the  county  court  of  said 
county  against  him^  as  principal  debtor^  and  Melchoir  B. 
Mason  and  John  Thompson  Masony  as  his  sureties;  the 
said  A,  B,  and  Margaret  S.  C,  his  wife,  and  the  said  M. 
B,  M.  and  /.  7\  M.,  by  deed,  dated  on  or  about  the  11th 
October  1839,  conveyed  unto  David  G.  Yosty  since  deceased, 
and  WiUiam  Price,  certain  lands  lying  in  Washington  county 
aforesaid,  parcels  thereof  belonging  to  the  said  A,  B.,  and 
other  parcels  unto  M.  B.  M,y  and  other  parcels  unto  the  said 
J.  T.  M.y  in  trusty  among  other  things,  to  sell  and  dispose  of 
said  lands,  and  the  proceeds  thereof  to  apply  to  the  payment  of 
the  creditors  of  the  said  Abraham  BameSy  by  judgment  and 
oCberwiae,  according  to  their  just  priorities ;  and  by  said  deed, 
the  said  Barnes  likewise  conveyed  to  said  trustees  a  very  large 
and  valuable  personal  estate,  for  the  purpose  aforesaid ;  that 
said  trustees  entered  upon  the  execution  of  the  trusts  created 
and  confided  to  them  by  the  aforesaid  deed,  and  at  several 
times  have  sold  parcels  of  said  real  estate  to  divers  persons ; 
that  is  to  say  to  George  Cromer y  Francis  Dodge y  &c.,  &c., 
and  to  John  Hanson  Thomas  and  your  orator,  and  he  files 
herewith  a  statement  of  the  names  of  said  purchasers,  and  dates 
and  other  particulars  of  said  purchases ;  and  that  he  believes 
said  trustees  have  sold  and  disposed  of  all  the  personal  estate 
conveyed  to  them,  as  aforesaid,  and  that  they  have  collected 
the  proceeds  of  sales  of  the  personal  estate  sold  by  them,  as 
aforesaid,  and  also  of  all  the  parcels  of  real  estate  sold  as  afore- 
said, (excepting  of  the  parcels  sold,  as  aforesaid,  by  them  unto 
the  said  /.  H,  T;)  that  at  this  moment  he  is  not  informed  of  any 
failure  of  duty  on  the  part  of  said  trustees,  excepting  as  afore- 
said, and  as  at  present  advised,  and  believes,  the  said  trustees 
have  discharged  their  duty  in  every  particular:  unless  it  may  be 
that  they  have  erred  and  violated  their  duty,  in  omitting  to 
require  payment  from  the  said  /,  H.   T,y  of  the  purchase 
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money  for  the  parcels  of  land;  as  aforesaid;  sold  to  him.  And 
your  orator  further  charges^  that  he  has  paid  said  trustees  the 
full  amount  of  the  purchase  money,  for  the  parcels  of  land  so 
as  aforesaid  purchased  by  him,  and  which  he  charges  were  sold 
for  their  full  value ;  and  he  verily  believes  and  chaiges^  that 
said  purchase  money  has  been  properly  applied  by  the  said 
trustees^  in  execution  of  the  trusts  of  the  aforesaid  deed,  and  of 
their  duty  as  trustees;  as  aforesaid,  and  he  therefore  well  hoped 
that  he  had  acquired,  by  the  conveyance  of  the  said  trustees 
to  him;  of  the  land  purchased  by  him  as  aforesaid,  a  perfect 
and  unquestionable  title,  as  against  all  the  creditors  of  the 
aforesaid  grantors  and  every  of  them ;  but  now,  so  it  is, 
certain  persons,  that  is  to  say,  Edmvnd  Lynch  and  Jacob 
Crafty  having  recovered  judgments  against  the  aforesaid 
grantors,  prior  to  the  execution  of  said  deed  of  trust,  have 
recently  caused  said  judgments  to  be  revived,  have  issued  writs 
of  fieri  facias  thereon,  and  have  caused  the  same  to  be  laid  on 
the  parcels  of  land,  as  aforesaid,  purchased  by  your  orator, 
with  the  purpose,  as  your  orator  is  informed  and  believes,  of 
coercing  him  to  payment  of  said  judgments  3  and  that  the  said 
/.  T.  M.  hath  also  purchased  up,  (for  sums  &r  below  their 
par  value;)  certain  other  judgments,  which  had  been  recovered 
by  other  persons  against  said  grantors,  prior  to  the  execution  of 
said  deed  of  trust,  and  hath  caused  the  same  to  be  revived,  and 
to  be  entered  for  the  use  of  his  wife,  Margaret  A.  Mason;  and 
executions  to  be  thereon  issued  and  laid  on  the  land,  as  afore- 
said, purchased  by  your  orator,  and  for  the  purpose  of  coercing 
your  orator  to  pay  said  judgments;  all  of  which  proceedings, 
independent  of  the  actual  motives  operating  on  said  parties, 
are,  because  of  the  unequal  and  unjust  operation  thereof  on 
your  orator,  fraudulent  in  the  estimation  of  this  court,  and 
your  orator  herewith  files  short  copies  of  the  j  udgments  on  which 
executions  have  inued,  as  aforesaid,  &rc.;  and  your  orator 
chaiges,  that  the  creditors  issuing  executions,  as  aforesaid,  had 
notice  of  said  deed  of  trust  shortly  after  the  making  thereof,  and 
acquiesced  in  the  assumption  by  the  trustees  of  control  over  said 
property,  that  they  suspended  all  proceedings  on  their  aforesaid 
judgments,  and  by  other  acts,  iDdicative  of  their  intention  to 
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look  for  payment  of  their  claims  to  the  proceeds  of  sales  which 
should  be  made  by  the  trustees^  gave  credit  to  said  trustees^ 
and  enabled  said  trustees  to  make  sales  more  eligible  to  the 
creditors  than  could  otherwise  have  been  effected ;  and  your 
orator  expressly  chaiges>  that  he  was  persuaded  to  purchase  as 
aforesaid,  and  to  make  payments  of  the  purchase  money  to  said 
trustees,  from  his  belief,  (which  he  aveis  was  well  founded  by 
the  conduct  of  said  creditors,)  that  the  creditors  would  look  to 
said  trustees,  and  only  to  said  trustees,  for  payment  of  their 
said  clums  out  of  the  proceeds  of  sales  to  be  made,  as  afore- 
said; is  therefore  advised,  that  even  assuming  that  he  would 
otherwise  have  been  compelled  to  see  to  the  due  application  of 
the  purchase  money  aforesaid,  which  he  does  not  admit,  yet, 
that  under  all  the  circumstances  aforesaid,  the  said  creditors 
ought  to  be  confined  to  their  remedy  over  against  said  trustees, 
for  any  misapplication  of  the  proceeds  of  sales  received  by  them ; 
and  as  to  the  judgments,  so  as  aforesaid  purchased  by  the  said 
71  T.  M.y  your  orator  is  further  advised,  that  if  said  judg- 
ments were  purchased  with  the  proper  moneys  of  the  said 
Margaret  A.  Mason,  and  are  now  properly  assigned  to  her 
separate  use,  she  would  be  chargeable  with  the  notice  which 
the  said  /.  T.  M.  had  at  the  time  of  such  purchases.  But  he 
is  further  advised  that,  in  the  absence  of  proofs  to  the  contrary, 
it  oug^t  to  be  assumed,  that  the  said  purchases  were  made  with 
the  proper  moneys  of  the  said  /.  T.  M,;  and  further,  that  upon 
the  entries  as  they  now  stand,  the  said  judgments  have  vested 
beneficially  in  said  J.  T.  M.y  by  virtue  of  his  marital  rights ; 
and  further  to  show  the  acquiescence  and  consent  of  said  cre- 
ditors to  said  trust,  your  orator  charges,  that  at  and  for  some 
lime  after  the  date  of  said  deed  of  trust,  the  said  David  O. 
Yost  was  the  attorney  of  record  of  the  said  Henry  Tiffany y 
6u.y  and  the  said  WiUiam  Price  was  the  attorney  of  record 
for  the  said  William  McKimy  John  Trimbky  and  Lynch  df* 
Crttfi.  And  your  orator  further  charges,  that  if  he  is  at  all 
responsible  for  the  due  application  of  the  moneys  received  by 
the  trustees,  as  aforesaid,  he  is  at  the  least,  entitled  to  a  discovery 
from  the  trustees,  of  the  manner  in  wliich  the  moneys  received 
by  them  have  been  appropriated ;  and  to  have  any  fund  yet 
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remaining  in  their  hands  yet  applied  to  his  exoneration ;  and  to 
the  benefit  of  the  incumbrances  discharged  by  them  for  protec- 
tion of  his  tide ;  and  that  in  the  meantime^  and  until  the  extent 
of  your  orator's  just  liability  can  be  determined^  the  creditors 
aforesaid,  ought  to  be  restrained  from  proceedings  against  him, 
upon  their  executions  aforesaid;  your  orator  hereby  offering  to 
pay  to  said  creditors  such  sums  as^  upon  taking  an  account  of 
said  trust,  shall  be  adjudged  to  be  payable  by  him  to  them; 
and  that  this  indulgence  ought  to  be  granted  to  him^  the  mther, 
since  very  many  questions  of  priority  must  arise  between  the 
creditors  of  the  said  parties,  if  they  are  permitted  to  proceed  on 
their  incumbrances  at  law,  which  said  questions  cannot  be 
determined  in  die  country,  and  which,  whilst  they  remain 
open,  tend  greatly  to  depreciate  the  value  of  your  orator's  land, 
and  would,  very  probably,  lead  to  its  sale  at  a  fearful  under- 
value. And  your  orator  is  further  advised  and  chaiges,  that 
the  said  trustees  have  yet  on  hand  and  undisposed  of.  about  four 
hundred  acres  of  said  land,  which  are  reasonably  worth  about 
fourteen  thousand  dollars;  and  that  said  creditors,  if  permitted 
at  all  to  proceed  with  their  said  executions,  ought  to  be  required 
in  the  first  instance,  to  exhaust  their  remedies  against  said 
unsold  land,  and  if  this  should  be  insufilcient  to  dischaige  the 
said  executions,  then  the  said  creditors  ought  to  proceed  against 
the  purchasers  from  said  tnistees,  in  the  reverse  order  of  their 
respective  purchases;  so  that  your  orator  ought  not  to  be 
called  on  to  contribute,  until  all  the  lands  sold  by  said  trustees^ 
after  the  sales  made  unto  your  orator,  as  aforesaid,  have  been 
applied  to  the  payment  of  said  judgments;  and  your  orator 
charges,  that  the  said  John  Hanson  TTwmas  made  his  pur- 
chases aforesaid,  long  after  your  orator  had  purchased;  that,  in 
fact,  no  part  of  the  purchase  money  agreed  to  be  paid  by  said 
TTiomaSy  has  been  paid  by  him  to  said  trustees:  the  said  money 
being  permitted  to  remain  in  his  hands,  under  an  impression 
entertained  by  said  Thomas  and  tlie  said  trustees,  that  the 
trust  fund,  exclusive  of  the  purchases  made  by  said  7%oma9, 
would  be  sufiicient  to  discharge  all  the  judgments  of  older  lien 
than  a  judgment  which  he  had  recovered  against  the  said 
parties,  and  that  consequendy,  that  the  money  in  the  hands  of 
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said  TAomcts,  would  be  properly  applicable  to  the  payment  of 
the  locumbiaDces  held  by  him;  but  in  fact,  this  impression  is 
so  far  groundless  in  the  result,  that  the  judgments  on  which 
executions  have  been  issued  as  aforesaid,  are  prior  in  date  and 
lien  to  the  judgment  claim  of  the  said  Thomas:  hence  there 
is,  as  your  orator  is  advised,  peculiar  equity  in  requiring  the 
said  T7iomas  to  pay  in  the  amount  of  his  purchases,  as  afore- 
said, for  the  benefit  of  the  aforesaid  judgment  creditors,  before 
your  orator  is  called  on  to  pay  a  second  time  for  the  land  which 
he  purchased^  and  has  already  paid  for.  And  your  wator 
changes,  that  said  David  O.  Yasi  has  lately  died  intestate,  and 
utterly  insolvent,  and  that  no  administration  has  been  taken 
out  on  his  estate.  The  bill  then  prayed  for  a  discovery  by 
Mason  and  wife  in  relation  to  her  separate  estate;  for  an 
account  by  the  trustees;  that  the  complainant's  title,  as  pur- 
chaser, might  be  protected;  sale  of  the  land,  if  necessary,  in 
the  reverse  order  of  the  purchases  made  from  the  trustees;  for 
injunction  against  the  judgment  creditors;  general  relief  and 
subpoena,  &c. 

With  this  bill  was  filed  :— 

The  deed  of  trust  of  11th  October  1839,  between  A.  Barnes 
and  mfe,  M*  B.  Mason  and  John  T.  Mason  of  the  one  part, 
and  William  Price  and  D.  O.  Yost  of  the  other  part;  reciting, 
that  whereas  Abraham  Barnes  is  indebted  in  various  sums  of 
money,  and  is  desirous  to  make  adequate  provision  for  the  early 
payment  of  the  same  in  full,  in  which  the  said  M.  B.  and  J. 
T.  M.  united,  then  conveyed  a  variety  of  real  and  personal 
estate,  in  trust,  to  sell  the  same;  reserving  to  the  grantois  the  right 
of  user  and  occupation,  &c.,  until  a  sale  be  made  ;  and  afier 
payment  of  expenses  and  trustees  commissions,  to  apply  the 
proce^  of  said  real  estate  ^^  to  the  payment  of  all  the  debts  of 
the  said  grantors,  without  any  priority  or  preference,  except  as 
the  same  may  exist  by  law  ;  and  to  apply  the  proceeds  of  the 
personal  estate  in  Uke  manner ;  trustees  not  to  be  liable  for 
deterioration^  or  misconduct  of  each  other." 

There  were  also  filed^  statements  of  sales  of  land,  and  a 
great  number  of  short  copies  of  judgments  against  the  grantors, 
in  the  deed  of  trust.  Some  of  the  judgments  were  entered  for 
the  use  of  Margaret  A.  Mason, 
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The  answer  of  Margaret  A.  Masan^  wife  of  John  Thomp- 
son Masony  alleged ,  that  she  knew  nothing  of  the  matters  and 
things  contained  in  complainant's  bill;  of  the  deed  of  trust  exe- 
cuted by  A.  BatTies  and  others,  of  the  contents  and  provisions 
of  said  deed;  nor  of  its  execution ;  that  before  this  defendant 
was  married  to  the  said  John  T/iompson  Mason,  she  united  in 
a  deed  of  settlement,  appointing  a  certain  William  Ebbs  her 
trustee,  subsequently:  to  wit.,  in  the  month  of  July  1844,  this 
defendant  petitioned  for  the  appointment  of  her  said  husband 
as  trustee,  in  the  place  of  the  said  WiUiam  Ebbs,  and,  as 
she  is  informed,  he  was  accordingly  appointed.  How  the 
said  John  Thompson  Mason  has  invested  her  property  and 
funds,  since  his  appointment  as  trustee^  as  aforesaid,  this 
defendant  is  wholly  ignorant  and  uninformed ;  she  prays  that 
this  honorable  court  may  protect  her  rights,  and  pass  such 
decree  in  the  premises  as  will  tend  to  that  end. 

The  answer  of  Edward  Lynch  and  Jacob  Crafty  admitted, 
that  judgments  were  recovered  in  Washington  county  court 
against  A.  B.  M.,  B.  M.  and  /.  T  M. ;  that  said  A.  B.  and 
his  wife;  M.  B,  M.,  and  /.  T  M,y  did,  at  or  about  the 
time  stated  in  said  bill  of  complaint^  execute  the  deed  of  trust 
as  is  stated  in  said  bill ;  but  these  respondents  deny  that  they 
ever  saw  or  assented  to  said  deed  of  trust,  or  in  any  way 
expressly  or  impliedly  consented  or  agreed,  in  any  manner, 
to  waive  their  liens  which  were  secured  to  them  by  their  said 
judgments ;  that  they  believe  that  said  Yost  and  Price  entered 
upon  the  performance  of  the  trust  of  said  deed,  and  have 
also  sold  laige  parcels  of  the  estates  so  conveyed  to  them,  but 
how  much  they  have  thus  sold;  or  to  whom  sold,  they  are 
utterly  ignorant,  and  therefore  cannot  admit  or  deny;  that 
they  know  nothing  about  what  sales  of  personal  property  said 
trustees  have  made,  nor  what  money  they  have  received,  nor 
how  they  have  disbursed  the  same ;  and  these  respondents  do 
not  know,  and  cannot  therefore  admit,  that  said  Doub  has  paid 
to  said  trustees;  the  amount  for  which  said  trustees  sold  to  said 
Doub  the  land,  he,  said  Doub,  purchased  of  them  ;  but  they 
aver  and  insist,  that  their  judgments  are  and  were  liens  upon 
the  land  the  said  Doub  did  so  purchase;  and  that  it  was  the 
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duty  of  said  Ihub  to  have  seen  the  liens  upon  said  land 
released,  before  he  paid  the  said  purchase  money  to  said  trus- 
tees, and  an  omission  so  to  do  was  n^lect  on  his  part,  for 
which  these  respondents  ought  in  nowise  to  suffer ;  that  they 
have  recovered  judgments  against  said  A.  B.y  J.  T.  M.  and 
M,  B.  M.y  prior  to  the  execution  of  said  deed  of  trust,  and 
have  also  caused  said  judgments  to  be  revived  by  scire  faciasy 
against  said  Daub^  as  one  of  the  terre-tenants  of  said  defendants, 
and  have  issued  executions  upon  such  revived  judgments,  in 
arder  to  procure  the  payment  of  their  said  debts.  But  these 
respondents  being  utterly  ignorant  of  any  of  these  acts  of  /.  7. 
M.f  in  reference  to  purchasing  up  judgments,  as  alleged  in  said 
bill,  cannot  either  admit  or  deny  the  allegations  in  said  bill,  in 
reference  thereto ;  they  deny  that  they  ever  acquiesced  in,  or 
assented  to,  die  assumption  of  the  trust  by  said  Yosi  and  Price, 
or  that  they  ever  did  any  act,  or  intended  to  do  any  act,  by 
which  they  agreed  or  indicated  an  intention  to  agree,  to  look 
for  the  payment  of  their  claims  to  the  proceeds  of  sales  which 
should  be  made  by  said  trustees ;  they  further  deny  that  said 
DovbwdM  personally  persuaded  or  induced  to  purchase  said 
property,  and  to  make  payments  therefor  to  said  trustees,  from 
a  behef,  either  well  or  ill  founded,  from  the  conduct  of  these 
defendants,  that  they,  these  defendants,  intended  to  look  to 
said  trustees,  and  only  to  said  trustees  for  payment  of  their  said 
claims  out  of  the  proceeds  of  sales  to  be  made  by  said  trustees ; 
and  they  further  deny  that  any  act  of  these  defendants  ever 
warranted  or  justified  such  an  inference  by  said  Daub  ;  they 
admit  that  said  WUKam  Price  was  their  attomey  of  record  in  the 
recovery  of  their  said  judgments  as  aforesaid,  but  are  ignorant 
of  said  trustees  having  any  part  of  tbe  land  conveyed  to  them, 
on  hand,  or  what  is  its  value  ;  and  they  also  are  ignorant  of 
whom  John  Hanson  TTiomas  bought,  or  for  what  he  pur- 
chased, and  whether  he  paid  any  part  of  the  whole  of  his  pur- 
chase, nor  under  what  impressions  his  purchase  money  was 
allowed  by  said  trustees  to  remain  in  his  hands,  nor  what  are 
said  Thofnas^  liabiUties : — ^Your  respondents  insisting,  that 
they  can  have  nothing  to  do  with  the  controversies  between 
said  Doub  and  said  Thomasy  and  should  not  be  delayed  in 
2        V.4 
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the  payments  of  their  judgment  claims,  recovered  against  said 
Doub  as  terre-tenant,  because  he  and  said  ThomaSy  or  some 
one  else,  has  or  may  have  an  account  to  settle  between  them 
and  said  trustees. 

The  answer  of  John  T.  Mason  alleged,  that  out  of  the 
separate  estate  of  his  wife,  he  purchased,  as  her  trustee,  several 
of  the  judgments  revived  by  scire  facias y  which  were  entered 
for  her  use;  and  showed,  how  that  separate  estate  had  been 
created  by  ante-nuptial  contract.  So  far,  however,  as  his 
answer  was  responsive  to  the  equities  alleged  in  the  bill,  his 
denials  thereof  were  founded  on  information  and  hearsay  of 
others.  The  opinions  of  this  court,  and  of  the  dissenting  judge 
thereof,  sufficiently  state  his  answer. 

At  March  term  1846,  the  defendants,  /.  T.  Mason  and 
wifCy  and  Lynch  6f  Crafty  moved  for  a  dissolution  of  the 
injunction  which  had  been  granted  upon  the  prayer  of  the  bill, 
which  the  chancellor,  (Bland,)  on  the  11th  March  1846,  dis- 
solved.    The  complainant  appealed  to  this  court. 

The  cause  was  aigued  before  Archer,  C.  J.,  Dorsey, 
Chambers,  Spbnce  and  Magruder.  J. 

By  Alexander  for  the  appellants,  who  cited : — 2  Q,6f  J., 
216.  1  Bland  199.  1  FonU.  Eq.y  book  1,  ch.  3,  sec.  4. 
7  Simons y  1.  1  Johns.  Ch.  R^.y  344.  10  Engl.  Ch. 
JRg>.,  340.  4  Munf.y  361.  3  Sugd.  Vendors y  317,  (463.) 
6  Petersy  99.    3   Co.,  11  v.    5  Johns.    Ch.  Bep.y  236. 

9  Coweny  403.     1  Johns.   Ch.  Bop.,  447.     1    Ves.y  268. 

10  Er^l.  Ch.  Rep.y  488.  10  fif.  ^  JR.,  450.  2  Fonbl.  Eq., 
bode  2,  ch.  6,  sec.  2.     10  Q.^J.,  296. 

By  J.  T.  Mason  and  McMahon^  who  cited  : — 2  Wm. 
&wnrf.,72,n.4.  1  Blackf.  Ind.y  Rep.y  401.  1  John.  Cases, 
492,  602.  12  a.  ^  J,  318.  10  O.  ^  /.,  363.  1  Pick., 
347.  BPetersy  113.  U  Ser.^  Raw,  307.  1  Dessau,  309. 
1  HUl  184.  6  Stewart  and  Porter,  34.  8  John.,  361. 
10  John.,  220.  3  J.  J.  MarshaU,  632.  11  John.,  464. 
A  Dessau,  46.   5  Vermont.  1  Porter  Alab.,  212.    1  Coll.,  498. 
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4  Munf.y  351.  9  Con.  E.  Chan.y  449.  4  John.  363. 
1  Bland,  137.  Sio.  on  Eq.  Ply  149.  1  Blackf.y  404. 
1  Watts  Pen.  R.y  424.  6  WattSy  320.  Purdon's  Digest, 
198.  1  jBixr.  and  Jokn.y  471.  2  £jar.  and  John.y  74. 
3  C?.  ^  /.,  365.  12  G.  Sr  Jy  182.  9  Wheat.y  601. 
3  J?fanrf,298.    19  /oAn.,  493.    1  PaigCy  186.   2  ict^A,  443. 

When  the  case  of  Murphy  vs.  Cordy  12  G.  6f  J.y  182^ 
was  cited  ia  the  argument^  Judge  Chambers  said  : — 

It  was  the  decision  of  this  courts  and  if  an  opinion  had  been 
filed  in  (hat  case^  would  have  been  expressed — 

1.  That  the  lien  of  the  judgment  was  not  lost  with  the 
right  to  issue  an  immediate  execution,  as  had  been  announced 
by  the  chancellor  in  3  Blandy  298,  and  the  lien  remained  for 
twelve  years. 

2.  That  when  the  debtor  alienated  lands  subject  to  the  lien 
of  a  judgment,  before  the  right  to  issue  an  immediate  execu- 
tion was  suspended,  that  is,  within  three  years  from  the  date  of 
the  judgment^  a  sdre  facias  was  unnecessary  to  affect  the 
terre-tenants. 

3.  But  where  a  scire  facias  was  necessary  to  revive  the 
judgment^  whether  by  death  or  lapse  of  time,  it  was  necessary 
against  all  the  terre-tenants  whose  lands  were  to  be  affected 
by  the  judgment. 

This  was  assented  to  by  all  the  judges  present. 

Magruder,  J.,  delivered  his  opinion,  as  follows  : 

It  is  my  opinion,  that  the  order  of  the  Chancellor  dissolving 
Che  injunction  in  this  case,  ought  to  be  aflirmed,  and  that  Mrs. 
Masony  (as  well  as  the  defendants,  Lynch  and  Crafty  ought 
to  be  at  liberty  to  issue  executions  on  the  judgments  assigned  to 
her.  Some  of  the  grounds  of  that  opinion  I  will  proceed  to 
state. 

In  the  course  of  the  argument  it  was  conceded,  and  indeed 
could  not  be  denied,  that  the  defendant,  Mrs.  Masouy  was  the 
bona  fide  owner  of  the  judgments  entered  for  her  use,  having 
paid  for  them  a  valuable  consideration,  and  without  knowledge 
of  the  now  supposed  equity  of  the  complainant.     It  is  more^ 
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over  not  to  be  questioned^  that  not  one  cent  of  these  judgments 
has  been  satisfied.  It  is  also  unquestionable,  that  if  the  com- 
plainant has  any  equity,  the  whole  of  it  existed  long  before 
the  judgments  at  law  were  revived. 

Upon  what  then  can  the  complainant  ground  his  claim  to 
relief  in  equity  ? 

It  appears  that  after  tlie  original  judgments  were  rendered, 
the  defendants  at  law  executed  a  deed  of  trust,  conveying  to 
the  trustees,  with  other  propeily,  the  land  afterwards  pur- 
chased by  the  complainant.  The  creditors  were  not  parties 
to  that  deed,  and  did  not  assent  to  its  execution.  But  it  is 
alleged,  that  ^'the  complainant  was  induced  to  purchase  as 
aforesaid,  and  to  make  payment  of  the  purchase  money  to  the 
said  trustees,  from  his  belief  y  (which  he  avers  to  be  well  founded 
by  the  conduct  of  the  creditora,)  that  the  creditors  would  look 
to  said  trustees  for  payment  of  their  claims  out  of  the  proceeds 
of  sales  to  be  made,  as  aforesaid."  It  is  also  alleged,  that  the 
creditors  '^acquiesced  in  the  assumption  by  the  trustees,  of  con- 
trol of  said  property,  and  by  other  acts,"  (nowhere  specified,) 
^'indicative  of  their  intention,  to  look  for  payment  of  their  claims 
to  the  proceeds  of  sale,  which  should  be  made  by  the  trustees, 
gave  credit  to  the  said  trustees,  and  enabled  them  to  make  sales 
more  eligible  to  the  creditors  than  could  otherwise  be  effected." 
Now,  with  respect  to  those  other  acts,  unless  they  were  men- 
tioned, of  course  they  cannot  be  denied,  and  for  obvious  reasons 
allegations  of  this  description  can  furnish  no  ground  for  an 
injunction.  This,  it  is  believed,  is  the  whole  equity  of  the 
complainant's  case.  There  is  something,  indeed^  said  about 
the  creditors  having  notice  of  the  deed  after  its  execution^  but 
this  furnishes  the  complainant  with  no  title  to  relief.  The 
defendants  at  law  had  a  right  to  sell  the  land,  and  could  autho- 
rise any  person  to  sell  it  for  them.  To  this  the  creditors,  if 
apprized  of  the  deed,  or  of  the  intention  to  execute  it,  could  not 
object.  It  was  the  business  of  the  purchaser  to  look  to  the  pro- 
visions of  that  deed,  and  to  ascertain  what  liens  there  were 
upon  this  land  before  he  paid  the  purchase  money,  and  to  see 
to  the  application  of  the  purchase  money.  No  expression  to 
be  found  in  the  deed  of  trust  could  mislead  the  complainant. 
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The  creditors  never  expressly  agreed  to  surrender  their  remedy 
at  law,  and  look  to  the  trustees  for  tiie  amount  of  their  claim. 
This  the  complainant  chose  to  infer  from  the  conduct  of  the 
creditors^ — and  what  was  that  conduct?  He  speaks  indeed  of 
''other  acts/'  which  he  supposed  would  warrant  his  belief; 
but  such  expressions  are  to  be  disregarded,  and  the  only  cir- 
cumstance mentioned  in  the  bill  is,  that  the  judgment  creditors 
''suspended  all  proceedings  on  their  judgments,"  and  this  it 
seems  led  the  complainant  to  believe,  that  they  had  in  fact 
agreed  to  release  their  judgments,  as  judgments ,  and  only  to 
regard  them  as  evidence  of  the  amount  of*  their  claims,  to  be 
collected  without  having  recourse  to  execution. 

It  surely  cannot  be  in  the  power  of  the  court  of  chancery  to 
grant  the  relief  which  is  sought  in  this  case,  when  the  claim  to 
relief  is  founded  on  such  a  circumstance.  A  creditor  may,  if 
he  thinks  proper,  forbear  to  execute  his  debtor  as  long* as  the 
law  authorises  him,  without  giving  to  third  persons  a  right  to 
infer  that  the  claim  is  paid,  or  its  payment  is  not  to  be  enforced 
by  execution.  It  is  the  purchaser's  fault  that  he  trusted  the  trus- 
tees, and  did  not  enquire  of  the  creditors  whether  they  were 
disposed  to  trust  them. 

Dates,  hpwever,  furnish  an  answer  to  all  this.  The  judg- 
ments were  obtained  in  October  1839,  and  much  of  the  land 
was  sold  to  the  complainant  early  in  the  year  1840.  Surely 
the  creditors  here  were  guilty  of  no  laches,  from  which  any 
individual  had  a  right  to  infer,  or  "believe,"  that  they  designed 
to  waive  any  remedy  which  the  law  afforded  them. 

The  judgment  creditors  were  not  bound  to  take  notice  of  the 
deed  of  trust,  but  the  purchaser  was.  He  claims  under  it,  and 
the  deed  told  him  that  the  several  judgments  here  in  contro- 
vert, were  each  of  them  a  lien  on  the  land.  It  was  then  the 
obvious  duty  of  the  purchaser  to  enquire  of  these  judgment 
creditors  whether,  if  he  purchased  the  land  and  paid  the  pur- 
chase money  to  the  trustees,  their  deed  would  give  him  a  valid 
tide.  Failing  to  do  this,  he  caimot  now  ask  that  the  judgment 
creditors  should  be  deprived  of  the  lien  which  their  judgments 
gave  them  upon  the  land^  and  which  it  is  nowhere  asserted 
they  afterwards  agreed  to  release.    The  maxim :    VigUantibtis 
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non  donmentibus  leges  snbserviunt,  is  applicable  to  debtors 
and  purchasers,  as  well  as  to  creditors.  To  afford  relief  to  the 
complainant  in  this  case,  even  if  there  was  no  other  ground  on 
which  it  ought  to  be  refused,  would  be  to  allow  him  to  take 
advantage  of  his  own  ktcliesy  when  none  can  be  imputed  to 
the  creditors. 

There  are  other  grounds  for  dissolving  this  injunction,  some 
of  which  will  be  noticed. 

The  execution  of  the  judgment  obtained  by  Lynch  and 
Craft  is  no  longer  to  be  stayed,  and  this,  because  in  their  an- 
swer to  the  bill,  they  deny  that  they  ever  saw  or  assented  to 
the  deed,  or  agreed  to  waive  their  lien  on  the  land.  The 
answer  of  Mrs.  MasoUy  (which  alone  is  to  be  considered  here,) 
cannot  in  positive  terms  deny  this  knowledge  and  assent  by  the 
original  creditors^  (the  persons  who  assigned  the  judgments  to 
her,)  and  simply  for  this  reason,  the  injunction,  though  it  no 
longer  is  to  restrain  Lynch  and  Craft  from  suing  out  their 
executions,  is  to  prevent  all  proceedings  at  law  upon  the  judg- 
ments which  have  been  assigned  to  Mrs,  Mason. 

Now,  without  stopping  to  enquire  whether  this'equity^  denied 
in  the  answer  of  L.  and  C,  is  any  where  explicitly  chaiged  in 
the  bill,  it  really  does  strike  me,  that  there  is  very  much  less  of 
equity  in  the  case  so  far  as  Mrs,  Mason  is  concerned  in  it, 
than  is  to  be  found  in  it,  so  far  as  it  is  a  case  between  the  com- 
plainant and  Lyiich  and  Crafty  and  depending  upon  their 
answer.  All  my  reflection  upon  the  subject  brings  me  to  the 
conclusion,  that  even  admitting  there  were  matters  chaiged  in 
the  bill,  which  possibly  might  entide  the  complainant  to  relief 
against  Lynch  and  Crafty  still,  there  can  be  found  in  them  no 
ground  whatever  for  interposing  any  delay,  to  the  execution  of 
the  judgments  which  had  become  the  property  of  Mrs.  Mason, 

We  are  often  told,  that  the  assignee  of  a  bond  or  judgment, 
takes  it  subject  to  all  equities  which  exist  against  the  assignor. 
This,  as  a  general  rule,  is  correct ;  but  then,  circumstances 
may  {dace  the  assignee  in  a  better  situation  than  the  assignor 
would  have  been  in,  if  he  had  remained  the  owner  of  the  judg- 
ment. Of  this  we  have  happy  illustrations  in  the  case  of 
Kemp^s  executrix  against  McPherson,  7  //.  Sf  /.,  320,  and 
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in  some  of  the  cases  there  referred  to ;  and  also  in  the  case 
before  us.  If  in  this  case^  the  complainant  could  obtain  relief^ 
then  he  would  be  permitted  to  practice  a  deceit  upon  Mrs. 
Mason. 

The  complainant  purchased  most  of  the  land  in  1840,  and 
yet  took  no  steps  in  regard  to  the  judgments^  either  to  have  the 
purchase  money  applied  to  their  satisfaction,  or  to  obtain  from 
the  then  owner  of  the  judgments,  an  acknowledgment  that 
they  were  no  longer  a  lien  on  the  land. 

In  1844,  sd.  fas.  were  issued  to  revive  those  judgments,  and 
issued  against  him  as  terre-tenant  of  this  land.  Of  course  he 
was  called  upon  to  show  cause,  not  simply  why  the  judgments 
should  not  be  revived,  but  also  -why  Ji.  fas.  issued  upon  those 
judgments  should  not  be  levied  upon  this  land.  Assuming 
then,  that  of  any  part  of  his  supposed  defence  in  equity  he 
could  not  avail  himself  at  law,  yet  it  must  be  admitted,  that 
whatever  defence  he  now  has  in  equity,  has  been  equally  so 
ever  since  the  complainant  paid  the  purchase  money.  To 
conceal  that  supposed  equity,  was  to  practice  a  fraud  upon  any 
person  who  might  have  become,  or  at  any  time  afterwards 
became,  a  bona  fide  purchaser  of  the  original  judgment.  It 
was  his  duty  to  make  known  that  equity,  in  order  to  prevent 
others  from  being  sufferers  by  the  concealment  of  it.  A  sci.  fa. 
was  issued,  and  yet  nothing  was  said  of  this  latent  equity. 
Instead  of  disputing  the  case  any  where,  he  consented  to  give 
a  judgment  against  him,  and  thereby  acknowledged  upon  the 
record  that  the  whole  debt  is  due,  and  that  this  land  is  answer- 
able for  the  amount  of  it,  and  will  be  liable  to  be  sold  therefor, 
if  the  money  be  not  paid  before  the  expiration  of  the  time, 
during  which,  by  agreement,  the  execution  is  to  be  stayed. 
Surely  this  was  declaring  to  Mrs.  Mason,  and  all  others  who 
might  be  disposed  to  purchase  these  judgments,  that  if  they 
had  any  doubts  before,  they  might  dismiss  them;  that  the 
claim  was  undoubtedly  good,  at  all  events,  so  far  as  the  land, 
when  sold,  would  pay  it ;  and  he  had  agreed  upon  the  record, 
that  the  land  should  be  sold  for  the  purpose,  if  the  debt  was 
not  paid  before  the  expiration  of  the  eight  months : — and  is  this 
a  case  in  which  the  appellee  is  entitled  to  relief  against  the  sub- 
sequent assignee  of  the  judgment?     Impossible. 
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If  the  complainant  had  any  equity  whatever^  the  whole  of 
that  equity  existed  when  Mrs.  Mason  acquired  an  interest  in 
these  judgments,  and  had  existed  several  years  previously 
thereto  \  and  the  defendant  was  bound  to  know,  that  any  per- 
son had  a  right  to  purchase  those  judgments.  The  chaige  in 
fact  is,  that  the  original  plaintiff  sold  to  Mrs.  Mason,  as  judg- 
ments in  full  force,  judgments  which,  by  his  own  acts  or  omis- 
sions, had  ceased  to  be  of  any  value  asjvdgmenis.  li  this 
was  so,  then  the  complainant,  in  forbearing  to  set  up  his  He- 
fence,  either  at  law  or  in  equity,  in  omitting  to  file  his  bill,  at 
all  events,  so  soon  as  the  sci.fas.  were  issued,  is  himself  to  be 
r^^rded  as  guilty  of  the  fraud  which  his  neglect  enabled,  and 
was  calculated  to  enable,  the  plaintiff  at  law  to  practise  upon 
others.  Moreover  if  this  be  so,  then  unquestionably  the  plain- 
tiff at  law  is  bound  to  refund  to  Mrs.  Mason  the  money  which 
she  paid  for  the  judgments.  Surely,  then,  the  decree  of  the 
court,  which  gives  to  this  complainant  the  relief  which  he  now 
asks,  if  it  did  not  also  give  to  Mrs.  Mason  relief  against  the 
assignors,  ought  to  be  evidence  against  him,  in  any  proceeding 
which  Mrs.  Mason  might  be  forced  to  institute  against  them, 
in  order  to  recover  back  the  money  thus  obtained  from  her  bjf 
false  pretences.  But  the  decree  in  this  case  would  be  no  evi- 
dence against  the  assignors,  because  they  are  no  parties  to  the 
suit.  They  would  then  be  at  Uberty  to  dispute  her  claim, 
founded  upon  the  decree,  and  might  .insist,  that  if  they  bad 
been  parties  to  the  suit,  they  would  have  filed  answers,  like 
that  of  Lynch  and  Craft,  and  thereby  have  secured  to  Mrs. 
Mason  her  money. 

It  was  then  a  conclusive  objection  to  the  granting  or  continu- 
ing of  this  injunction,  (so  far  as  it  restrained  all  legal  proceed- 
ings upon  Mrs.  il£i5onV  judgments,)  that  her  assignors  were 
not  made  parties  to  this  suit,  and  that  the  complainant,  by 
omitting  to  make  them  parties,  deprived  S6v.  M.  of  the 
answers,  which,  if  given,  we  have  a  right  to  assume  would 
have  contained  as  exj^cit  a  denial  of  the  chaiges,  as  are  to  be 
found  in  the  answers  of  L.  and  C. 

It  is  true,  that  when  objections  of  this  kind  arise,  we  are 
often  reminded,  that  in  some  of  the  books  of  equity  practice. 
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we  are  told  of  cases  in  which  though  the  assignor  may  be^  yet 
he  need  not  be^  made  a  party.  It  will  be  difficult  to  find  a 
book  of  equity  practice  of  any  reputation,  which  gives  the 
slightest  ground  for  the  notion,  that  in  any  case  like  this,  the 
assignor  is  not  an  indispensable  party  to  the  suit.  I  forbear  to 
notice  what  the  books  of  practice,  to  which  we  are  referred,  say 
upon  the  subject,  because  no  foreign  treatise  of  equity  practice 
lately  published,  could  influence  my  opinion  on  this  question : 
and  I  choose  here  to  say,  why  I  thus  express  myself. 

It  is  the  practice  to  cite  as  authorities  in  the  courts  of  Mary- 
land every  new  hock,  the  author  of  which  has  any  reputation 
at  home,  and  every  decision  of  any  court,  with  a  report  of 
which  we  are  furnished.  This  is  a  sore  grievance,  and  ought 
to  be  corrected.  At  the  period  of  the  revolution  our  courts  had 
adopted  for  the  administration  of  justice  by  them,  rules,  (some 
of  them  borrowed,  and  some  not  borrowed,  from  the  courts  of 
England y)  deemed  to  be  ^^apfdicable  to  our  local  and  other 
circumstances;"  and  ever  since  the  revolution,  our  General 
Assembly  has  claimed  and  exercised  the  right  to  regulate  the 
practice,  and  enlaige  or  abridge  the  jurisdiction  of  the  chancery 
court.  Our  chancery  practice  then,  rightfully  consists  of  what 
it  was  at  the  lime  of  the  revolution,  and  what  it  has  since  been 
made  by  our  own  legislation.  To  understand  what  it  really 
is,  its  own  decisions  are  autliority,  and  these  will  show,  that 
we  have  some  equity,  as  we  have  some  common  law,  for  which 
we  are  not  indebted,  either  to  our  own  statute  book,  or  to  any 
description  of  law  existing  in  England,  at  the  time  when  we 
ought  to  have  ceased  to  borrow  law  from  her  courts,  6r  her 
legislature. 

It  is  to  an  occasional  forgetfubiess  of  this,  that  we  have  deci- 
sions which  can  never  be  reconciled,  and  our  system  of  equity, 
as  settled  by  our  forefathers,  has  been  altered  by  decisions  else- 
where, which,  whatever  be  their  merit  elsewhere,  ought  not  to 
be  received  as  ofuthorUy  in  the  courts  of  Maryland. 

It  is  as  well  settled  in  this  State,  and  perhaps  has  been  set- 
tled as  long,  and  in  the  same  way,  that  the  assignor  of  a  bond 
or  judgment  is  an  indispensable  party  to  a  suit  in  equity,  to 
annul  or  to  enforce  it,  as  that  the  courts  of  common  law  may, 
3        v.4 
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at  the  appearance  temi^  grant  to  the  defendant  a  writ  of  retomo 
habendoy  in  an  action  of  replevin.  Cases  which  make  an 
assignor  an  indispensable  party,  and  in  which,  for  the  want  of 
such  parties,  decrees  have  been  reversed,  and  the  bill  dismissed, 
it  has  not  been  thought  necessary  to  report,  if  nothing  else  was 
decided  in  them.  The  legislature  may  make  the  law  other- 
wise ;  the  courts  must  not. 

I  deem  it  to  be  unnecessary  to  dwell  upon  another  ground 
on  which  relief  is  sought,  to  wit :  that  there  are  other  lands  also 
liable,  and  other  terre-tenants,  who  ought  to  have  been  made 
parties  to  the  proceeding  at  law  by  sci,fa.  This  was  unques- 
tionably a  good  defence  at  law,  but  furnishes  none  in  equity. 
It  is  a  defence  which  the  complainant  chose  to  abandon,  with 
other  defences,  when  he  entered  ^JicUy  and  in  consideration  of 
it  obtained  a  stay  for  eight  months. 

I  have  all  along  spoken  of  Mrs,  M*.,  as  a  bona  fide  purchaser 
for  valuable  consideration,  of  the  j  udgments .  Something  which 
would  seem  to  mean  otherwise,  is  to  be  found  in  the  bill  of 
complaint ;  but  besides  being  disproved  by  the  answer,  it  was 
abandoned  in  the  argument. 

I  cannot  agree  with  the  court,  that  Mrs.  Mason  ought  not 
to  have  execution  of  her  judgments. 

Archer,  C.  J.,  delivered  the  opinion  of  this  court. 

The  equity  of  the  bill  consists  in  the  facts  alleged,  that  after 
the  rendition  of  the  judgments  against  AbrcJiam  Barnes ,  M. 
Mason  and  J.  T,  Mason,  a  conveyance  was  executed  by  them 
for  all  their  real  estate  in  Washington  county,  and  a  laige  per- 
sonal estate,  to  trustees,  in  trust,  to  pay  their  debts  according  to 
their  legal  priority ;  that  such  deed  was  made  to  Messrs,  Yost 
and  Price,  who  were  atlomejrs  of  the  judgment  creditors,  on 
the  11th  of  October  1839 ;  that  said  deed  of  trust  was  made 
known  to  the  judgment  creditors  shortly  after  its  execution; 
that  they  acquiesced  in  the  assumption  by  the  trustees  of  c(m- 
trol  over  the  property  conveyed ;  that  they  suspended  all  pro- 
ceedings on  their  judgments ;  that  by  acts,  indicative  of  their 
intention  to  look  for  payment  of  their  claims  to  the  proceeds  of 
sales  which  should  be  made  by  the  trustees,  they  gave  credit 
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to  the  trustees,  and  enabled  the  trustees  to  make  more  eligible 
sales  for  the  creditors  than  could  otherwise  be  effected  3  that 
the  complainant  was  persuaded  to  purchase  and  make  pay- 
ments, from  a  belief  well  founded  in  the  conduct  of  the  credi- 
tor, that  they  would  look  to  the  trustees,  and  only  to  the 
trustees,  for  pajrment  of  their  claims  out  of  the  proceeds  of  sale 
to  be  made  by  them. 

If  the  judgment  creditors  assented  to  the  deed  of  trust,  and 
by  their  conduct  induced  the  complainant  and  others  to  become 
the  purchaser  of  the  lands  bound  by  their  judgments,  and  to 
believe  that  they  would  look  to  the  trustees  for  the  payment  of 
their  claims,  and  not  to  the  liens  created  by  their  judgments, 
we  cannot  but  believe  that  such  conduct  would  furnish  a  valid 
equitable  defence.  To  allow  the  judgment  creditors,  after 
such  a  course  of  conduct,  to  enforce  their  judgments  against 
the  purchasers,  would  be  to  pennit  them  to  perpetrate  a  fraud 
upon  the  purchasers.  The  obvious  consequence  of  such  a  pro- 
cedure on  the  part  of  the  judgment  creditors,  would  be  to  lull 
the  purchasers  into  a  false  security,  and  to  induce  them  to 
believe  that  a  title  would  follow  the  payment  of  the  purchase 
money.  Upon  the  state  of  facts  alleged,  it  would  not  be  neces- 
sary for  the  purchasers  to  see  to  the  application  of  tlie  purchase 
money,  credit  being  given  to  the  trustees,  and  they  being 
known  to  be  tdoae  looked  to  for  the  payment  of  the  judgments 
by  the  proceeds  of  sale. 

Such  a  defence  could,  however,  be  only  available  on  the 
ground  of  fraud ;  it  could  not  be  relied  upon  as  a  payment,  a 
surrender  or  release,  and  pleadable  as  such  in  a  court  of  law. 
It  is  true,  fraud  is  as  well  cognizable  in  a  court  of  law  as  a 
court  of  equity ;  and  it  is  contended,  that  if  this  be  a  defence, 
it  should  have  been  made  available  at  law.  The  character  of 
the  defence  is  not  such  as  that  thereby,  the  judgments  are 
vacated,  but  equity  would  prevent  their  enforcement,  on  the 
ground  that  to  allow  the  judgment  creditor,  under  the  circum- 
stances, to  enforce  the  lien  of  their  judgments,  would  be  to 
enable  them  to  perpetrate  injustice  on  the  purchasers. 

The  answer  of  the  defendants,  Lynch  and  Craft,  explicitly 
denies  all  the  equity  as  above  referred  to  in  the  bill.     They 
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deny  that  they  ever  assented  to  the  deed  of  trust,  or  in  any 
way  expressly  or  impliedly  consented  or  agreed  in  any  manner 
to  waive  their  liens^  which  were  secured  to  them  by  their  judg- 
ments 'j  and  again^  they  deny  that  they  ever  acquiesced  or 
assented  to  the  assumption  of  the  trust  by  Yost  and  Pricey  or 
that  they  ever  did  any  act,  or  intended  to  do  any  act  by  which 
they  agreed  or  indicated  an  intention  to  look  for  the  payment 
of  their  claims  to  the  proceeds  of  sales,  which  should  be  made 
by  the  said  trustees.  They  further  deny  that  the  complainant 
was  persuaded  or  induced  to  purchase  said  property,  and  to 
make  payments  therefor  to  said  trustees,  from  a  belief,  either 
well  or  ill  founded  from  their  conduct,  that  they  intended  to 
look  to  said  trustees,  and  only  to  said  trustees,  for  payment  of 
their  claims  out  of  the  proceeds  of  sale  to  be  made  by  said 
trustees. 

There  would  exist  therefore,  only  two  facts  upon  which  the 
equity  of  the  complainant  is  founded,  which  are  not  explicitly 
denied  by  the  answer  of  Lynch  and  Craft :  but  the  existence  of 
these  facts  cannot  affect  the  question  under  consideration.  The 
facts  referred  to  are,  that  Mr,  Price  was  the  attorney  of  Lynch 
and  Crafty  and  that  Lynch  and  Craft  had  suspended  execution 
on  their  judgments.  As  attorney,  Mr.  Price  had  no  authority 
to  accept  for  his  client  the  deed  of  trust  in  the  record,  and  the 
suspension  of  procedings  on  the  judgment  could  work  no  injuiy 
to  Lynch  and  Crafty  if  it  be  true  that  they  always  looked  to 
their  judgments,  and  not  to  the  deed  of  trust,  for  satisfoction. 

The  answer  of  Mr.  Mason  is  subject  to  different  considera- 
tions. He  stands  in  the  character  of  assignee  of  several  of  the 
judgments,  and  in  his  answer  professes  to  have  no  personal 
knowledge  of  the  averments,  above  adverted  to,  as  constituting 
the  equity  of  the  complaint,  and  he  denies  the  facts  relied  upon^ 
only  upon  the  information  which  he  had  obtained.  We  can- 
not, on  this  account,  give  to  the  answer  the  effect  of  dissolving 
the  injunction.  No  case  has  been  cited  which  would  sanction 
such  a  result.  The  complainant  is  entitled  to  his  equity^ 
unless  it  shall  be  removed  by  positive  averments  in  the  answer, 
and  not  hearsay. 
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It  is  contended  on  the  part  of  the  appellant^  that  independent 
of  any  question  of  assent  or  acquiescence  on  the  part  of  the 
creditors,  the  appellant  is  entided  on  general  principles  of  equity 
to  insist,  that  the  creditors  shall  proceed  first,  against  the  land 
yet  remaining  unsold  and  hable  to  execution,  and  next  against 
the  lands  sold  by  the  trustees,  afler  the  sales  made  to  him  in 
the  reverse  order  of  those  sales,  and  that  the  lands  so  purchased 
by  him  shall  not  be  made  to  contribute  to  the  payment  of  said 
judgments,  until  after  the  funds  before  mentioned  shall  have 
been  applied  to  that  purpose. 

The  judgments  having  become  dormant,  were  revived  by 
sci,fa,  against  the  original  defendants  and  the  terre-tenants. 
The  proceedings  before  us  do  not  show  who  were  made  terre- 
tenants ;  but  as  the  judgments,  filed  as  exhibits,  show  that  these 
judgments  were  revived  against  the  terre-tenants,  we  infer  that 
all  the  vendees  of  the  land,  as  well  as  the  trustees,  were 
returned  terre-tenants. 

The  effect  of  such  a  judgment  in  England^  where  lands 
are  extended  and  not  sold,  would  be  to  give  to  any  party  de- 
fendant the  right  to  coerce  the  plaintiff  to  take  out  execution 
against  the  lands  of  all  the  terre-tenants,  by  which  means  he 
would  have  the  benefit  of  contribution,  and  if  he  took  out 
execution  against  only  one  terre-tenant,  relief  would  be  granted 
by  an  audita  querela.  It  is  upon  the  ground  of  contribution 
that  all  the  terre-tenants  are  required  to  be  made  parties,  and 
any  one  tenant  who  is  made  a  party,  may  jdead  in  abatement, 
that  there  are  other  terre-tenants  not  made  parties.  If  he  fail 
to  do  this,  he  cannot  afterwards  have  contribution. 

The  contribution  thus  secured  by  extending  all  the  lands  of 
the  terre-tenants  upon  which  the  judgments  were  liens,  operated 
upon  each  according  to  the  value  of  the  property  of  which  he 
was  tenant,  so  that  the  contribution  was  equal,  and  had  no 
refer^ice  to  the  dates  of  the  conveyances  from  the  judgment 
debtor,  by  which  they  had  become  terre-tenants.  1  Leigh,, 
144.  Departures  from  this  doctrine  appear  to  have  taken  place 
in  Nw>  York.  We  do  not  believe  that  they  are  consistent 
with  the  established  law  in  the  English  courts.  The  most, 
therefore,  that  the  complainant  could  claim,  would  be  contribu- 
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tion  from  the  vendees  of  the  land,  in  proportion  to  the  value  of 
the  land  conveyed  to  each  respectively. 

As  lands  are  sold  for  the  payment  of  judgments  imder  exe- 
cutions in  this  State,  instead  of  being  extended,  the  debtor  has 
not,  as  in  England,  the  right  to  compel  the  levy  and  execution 
of  the  writ  upon  all  the  lands.  The  seizure  and  sale  of  all 
would  be  unnecessary  and  oppressive,  because  not  necessary  in 
many  cases  to  satisfy  the  plaintiff's  judgment.  The  judgment 
against  the  terre-tenants  gives  the  plaintiff  a  right  to  sell  as 
much  of  the  land  as  may  be  necessary  to  satisfy  his  claim,  and 
if  any  one  of  the  terre-tenants  is  injured,  he  would  have  a  right 
to  go  into  equity  to  compel  all  with  whom  he  stood  in  eqwdi 
jure,  to  contribute. 

We  do  not  think  that  the  plaintiff  who  has  obtained  a 
judgment  at  law,  should  be  compelled  to  suspend  his  execution, 
until  the  question  of  contribution  shall  be  settled  as  between 
the  various  defendants  in  the  judgment.  This  principle  ap- 
pears  to  have  been  held  by  this  court  in  the  case  of  McCormick 
and  Gibsony  10  Cfill  if  John.,  65. 

If  there  be  lands  not  sold  by  the  trustees,  the  defendants 
cannot  be  driven  to  resort  for  satisfaction  to  such  lands.  It  is 
obvious  that  such  a  proceeding  would  greatly  delay  satisfaction 
of  their  judgments,  involve  them  in  litigation,  without  a  cer- 
tainty of  making  such  lands  to  the  full  extent  available  as  a 
fund  Co  meet  the  judgments.  Elder  judgment  creditors  might 
intervene.  To  compel  the  respondents  to  resort  to  these  lands, 
the  court  ought  clearly  to  see,  that  his  resort  to  them  would  not 
be  attended  with  difficulty,  embarrassment,  or  delay. 

The  decree  of  the  chancellor  in  so  far  as  it  dissolves  the  in- 
junction against  Lynch  and  draft ,  is  affirmed,  and  in  so  far  as 
it  dissolves  the  injunction  against  J.  T.  Mason,  is  reversed. 

DECREE  AFFIRMED  IN  PART,  AND 

REVERSED  IN  PART. 
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John  Schwenniski,  et  al.,  vs.  John  Glenn,  p.  t.  of 

Anne  Watson. — June  1846. 

W.  died  intestate,  possessed  of  certain  leasehold  property,  leaving  a  widow 
and  children.  The  widow  administered  on  his  estate. — ^Engaging  in  trade 
she  became  indebted;  mortgaged  said  property  to  an  endorser  on  her  own 
notes,  which  she  paid  away  for  her  husband's  debts,  and  immediately 
applied  for  relief  under  the  insolvent  laws.  After  this,  she  proceeded  to 
oollect  the  rents.  Upon  a  bill  filed  by  her  permanent  trustee,  to  vacate 
the  mortgage  and  enjoin  her  from  the  collection  of  the  rents,  Help  :  that 
as  the  estate  of  W.  had  not  been  distributed,  as  it  appeared  some  of  his 
debts  were  yet  unpaid,  the  administratrix  still  held  the  property  in  that 
character,  bound  to  rent  it,  and  account  for  the  rents  as  a  part  of  W*i 
estate. 

The  permanent  trustee  might  cite  the  administratrix  before  the  orphans 
court  to  settle  the  estate,  and  upon  its  distribution  might  claim  the  widow's 
interest. 

Where  a  bill  upon  which  an  injunction  had  been  granted,  was  removed  from 
Ae  county  court  to  the  court  of  chancery,  and  the  chancellor  refused  to 
revise,  alter,  or  reverse  the  order  fos  the  writ,  on  a  motion  to  dissolve, 
because  he  could  not  interfere  with  the  prior  action  of  the  other  court, 
upon  appeal,  such  order  was  reversed,  and  the  injunction  dissolved. 

Aj>peaI/  from  the  Court  of  Chancery. 

On  the  30th  Julj  1845,  the  appellee  filed  a  bill  on  the  equity 
aide  of  BcUiimore  county  court,  alleging,  that  a  certain  Anne 
Waison  being  largely  indebted  to  various  persons,  and  being 
altogether  and  hopelessly  insolvent,  did,  on  or  about  the  11th 
July  1843,  execute  unto  her  son,  a  certain  Hugh  McNealy  for 
an  ostensible  consideration  of  ^04,  a  deed  of  a  certain  house 
or  stOTe,  and  lot,  on  PrcUt  street,  &c.;  that  after  the  said  deed 
had  been  put  upon  record,  the  said  Anne  Waison  did  proceed 
to  expend  upon  the  said  house,  so  as  aforesaid  conveyed  by 
her,  repairs  exceeding  the  sum  of,  &c, ;  that  a  short  time  after- 
WBids,  and  while  the  repairs  last  mentioned  were  being  put 
upon  the  house  aforesaid,  the  said  A.  TF.,  on  or  about  the 
22oA  August,  in  the  same  year,  did  execute  unto  her  said  son, 
Hugh  McNealy  a  certain  other  deed  or  bill  of  sale,  whereby, 
for  an  ostensible  consideration  of  $8760,  she  did  convey  unto 
the  said  H.  McN.y  all  the  stock  in  trade  and  furniture  of  her, 
the  said  Anne  TF.,  of  all  sorts  and  descriptions,  as  will  appear 
by  a  certified  copy  of  said  bill  of  sale,  &>c. }  that  the  said  H. 
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McN,y  at  the  time  of  the  conveyance  to  him  as  aforesaid^  was 
a  joung  man,  deriving  from  his  trade,  as  an  iron  worker,  but 
a  moderate  and  mere  subsistence,  and  utterly  without  pecu- 
niary means ;  and  that  the  said  H.  could  not,  and  did  not,  pay, 
and  has  not  paid  to  the  said  A.  W.,  the  said  suras  of  money, 
or  either  of  them,  or  any  part  of  either  of  them,  as  set  forth  as 
the  consideration  of  the  said  deeds,  but  that  the  said  deeds 
were,  and  each  of  them  was  made  and  executed  by  the  said 
A.  W.y  fraudulently,  and  with  the  intent  and  purpose  to  delay, 
hinder  and  defraud  the  creditors  of  the  said  A.  TF.,  of  their 
just  and  lawful  debts  and  actions,  and  to  disturb,  delay,  hinder 
and  defraud  the  said  creditors,  and  to  conceal,  sell,  convey, 
lessen  and  dispose  of  the  property  and  rights  of  the  said  A.  W.y 
thereby  to  deceive  and  defraud  her  said  creditors,  and  to  secure 
her  said  property  and  rights,  to  receive  and  expect  for  herself, 
the  said  A.  W.,  profits,  benefits  and  advantages  thereby ;  and 
your  orator  further  charges,  that  notwithstanding  the  said  con- 
veyances, said  H.  McN,  did  permit  the  said  A.  W.  to  continue 
in  the  house  aforesaid,  and  to  occupy  the  same  as  a  store,  pre- 
cisely as  she  had  occupied  it  previously  to  the  first  convej^nce 
aforesaid,  without  the  payment  of  any  rent  whatsoever ;  and 
your  orator  charges  moreover,  that  the  said  Hugh  did  likewise 
permit  the  said  Anne  to  retain  possession  of  the  goods,  mer- 
chandise and  furniture,  by  the  bill  aforesaid  to  him  conveyed, 
and  to  use  and  dispose  of  the  same  at  her  pleasure,  and  to  take, 
receive  and  enjoy  the  profits  thereof,  as  if  the  said  bill  of  sale 
had  not  been  made,  to  the  great  injury  and  wrong  of  the  cre- 
ditors aforesaid,  and  in  furtherance  and  consummation  of  the 
frauds,  wherefore  said  deed  and  said  bill  of  sale  were  executed, 
as  has  been  alleged ;  that  continuing  indebted  and  insolvent  as 
aforesaid,  and  deriving  her  maintenance  chiefly  from  and 
through  the  frauds  aforesaid,  having,  on  or  about  the  20th 
December  1844,  given  her  four  promissory  notes,  (as  by  the 
instrument  hereinafter  referred  to  will  appear,)  with  a  certain 
Joseph  D.  Worley,  as  her  security  to  Thomas  Ftint  tf  Oo.y 
for  a  debt  due  to  the  said  firm  by  her  deceased  husband,  whose 
administratrix  she  was,  for  which  debt  she  was  in  nowise  per- 
sonally liable,  having  in  no  way  wasted  the  estate  of  her  said 
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husband ;  knowing  moreover  the  said  Anne,  that  she  should^ 
and  was  about  to  apply  for  the  benefit  of  the  insolvent  laws  of 
Mcarylandj  which  she  did  but  two  days  afterwards;  she^  the 
said  A-  W.y  on  the  20th  Mardh  1845^  for  the  purpose  of  further 
carrying  out  the  frauds  aforesaid^  executed  and  deUvered  unto 
the  said  Worleyy  a  deed  of  mortgage  of  all  the  remaining  pro- 
perty of  her^  the  said  Armey  to  wit :  her  interest  in  the  estate  of 
her  deceased  husband^  Donald  Watson y  for  the  ostensible  pur- 
pose of  securing  the  said  TFor/iey  against  loss  upon  the  promissory 
notes  afotesaid^  and  two  other  notes^  which  ai*e  referred  to  in 
said  mortgage^  though  the  amount  thereof  is  not  therein  stated ; 
that  thd  said  Worleyy  at  the  time  when  he  became  surety  upon 
the  notes  in  said  mortgage  referred  to^  was  in  possession  of  the 
house  and  lot  aforesaid,  on  Pratt  street,  fraudulendy,  as  afore- 
said,  conveyed  to  Hugh  McNealy  and  it  was  agreed  by  and 
between  th€i  said  parties,  that  he  should  be  indemnified  from 
the  rents  of  said  house  and  lot>  agaiiist  loss  by  his  said  surety- 
ship ;  and  your  orator  charges,  that  by  means  of  said  rents^  said 
Warky  has  been  so  indemnified,  and  that  some  of  said  notes, 
or  all  of  them,  without  loss  of  said  Wof'let/y  have  been  paid^ 
and  that  said  Worleyy  therefore,  has  continued  in  possession  of 
said  house  and  lot,  and  has  received  the  rents,  profits  and  ad- 
vantage thereof.  Now>  ther<efore,  your  orator  avers  and  char- 
ges^ that  the  said  mortgage  was  fraudulently  made  and  executed 
by  the  said  Atme  Watson  to  said  Worleyy  with  intent  and  pur- 
pose to  hinder  and  defraud  the  creditors  of  said  Anne  Watson, 
of  their  just  and  lawful  debts  and  actions,  and  to  disturb,  hinder 
and  defrtfud  the  said  creditors^  and  to  lessen,  dispose  of,  and 
convey  the  property,  right  and  claims  of  the  said  Anne  Wat- 
son, thereby  to  deceive  and  defraud  her  said  creditors,  and  to 
secure  the  said  property,  rights  and  claims,  to  receive  and  ex- 
pect profit  and  advantage  thereby,  and  with  a  view  and  under 
an  expectation  of  being  and  becoming  an  insolvent  debtor,  and 
with  an  intent  thereby  to  give  an  imdue  and  improper  prefer- 
ence^ and  that  the  said  mortgage,  moreover,  is  defectively  and 
insufiSciendy  executed }  that  afterwards,  about  the  22nd  of  Maich 
1845^  two  days  only  after  the  date  of  the  deed  of  mortgage 
aforesaid,  said  Anne  Watson  petitioned  for  the  benefit  of  the 
4        v.4 
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insolvent  laws^  and  your  orator  was  duly  appointed  her  perma- 
nent trustee,  and  gave  bond  as  such^  according  to  law ;  where- 
fore your  orator  says^  that  the  deeds  aforesaid  are^  and  each  of 
them  iS;  uUerly  null  and  vdd^  and  that  the  property  therdby 
pretended  to  be  conveyed^  of  right  belongs  to  your  orator,  for 
the  benefit  of  the  creditors  of  said  A,  W,;  and  your  orator 
alleges,  that  the  property,  by  said  last  mentioned  mortgages, 
pretended  to  be  conveyed,  consists  of  the  interest  of  said  Anne 
Watson,  as  widow  of  Donald  Watson,  in  certain  leasehold 
premises  on  Marsh  Market  space,  in  the  city  of  Baltimore, 
now,  and,  for  some  time  pest,  rented  to  a  certain  Henry  Fay 
and  Albert  Meteer,  from  whom  your  orator  is  entitled  to  receive 
the  share  of  the  rents  and  profits  to  which  said  Worley,  by  said 
mortgage^  pretends  to  have  claimed,  but  who  continue  to  pay 
the  same  to  said  A.  W.,  and  not  to  your  orator. 

The  bill  then  prayed  for  a  discovery  by  H.  MeN,  and  J. 
D.  FF.,  an  account  of  rents,  profits  and  sales ;  deeds  to  be  de- 
creed void ;  subpoena,  and  for  general  relief. 

With  this  bill  were  exhibited  the  several  conveyances  men- 
tioned in  it. 

Afterwards  the  complainants  filed  their  petition,  chaiging, 
that  the  said  Anne,  and  a  certain  John  Schwenniski,  with 
whom  she  hath,  since  said  bill  was  filed,  intermarried,  having 
notice  of  said  bill,  and  with  intent  to  interfere  with  the  autho- 
rity of  this  court,  and  to  thwart  your  petitioner  in  the  relief 
which  he  had  prayed,  did,  on  the  4th  October  1846,  cause  to 
be  issued,  or  did  issue  a  warrant  of  distress,  directed  to,  d&c, 
commanding  him  to  distrain  the  goods  of,  d&c,  for  part  of  the 
said  rents,  which  he  accordingly  did,  and  do  now  intend,  and 
are  about  so  to  proceed  against  the  goods  and  chattels  of,  &c., 
when  the  rent  next  to  become  due  from  him  shall  accrue,  not- 
withstanding the  pendency  of  the  proceedings  aforesaid,  in  con- 
tempt of  this  court  and  its  jurisdiction,  already  accrued,  and  to 
the  interruption  of  your  petitioner,  and  the  relief  by  him  prayed. 
Prayer,  that  the  said  J,  S.  andwtfe,  may  be  attached  to  answer 
to  this  court  of  the  contempt  aforesaid,  and  that  your  honors 
will  cause  to  be  issued  the  writ  of  injunction,  to  the  said  /.  S, 
and  Anne  S.  directed,  enjoining  and  restraining  them,  and 
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each  of  them^  and  their^  and  every  of  their  servants^  bailiffs  or 
agents^  and  all  other  persons  whatsoever  from  meddling  with 
the  rents  of  the  share  of  said  property^  by  your  petitioner  claimed 
in  his  said  bill,  and  from  interfering  with  the  same  in  any  man- 
ner whatsoever^  &c. 

Upon  this  petition^  (Archer^  0.  J.,)  on  the  7th  October 
1846,  ordered^  that  injunction  issue  as  prayed,  to  operate  during 
the  pendency  of  the  suit  of  the  complainant,  upon  the  petition- 
ers executing  a  bond,  with  security,  to  be  approved  by  one  of 
the  judges  of  this  court,  in  the  penal  sum  of,  &c.,  conditioned 
to  indemnify  the  defendants  herein. 

The  defendants,  H.  McN,  and  /.  D.  TT.,  answered  the 
bill,  but  their  answers  are  deemed  unnecessary  to  be  stated 
upon  the  appeal  from  (he  injunction,  granted  upon  the  petition 
of  the  complainants. 

The  answer  of  /.  Schwenniski  and  wifey  to  the  said  peti- 
tion, allied,  that  by  the  bill  of  complaint  of  said  John  Glenn, 
referred  to  in  his  said  petition,  it  is  shewn,  that  this  respondent, 
Anne,  was,  at  the  time  of  filing  said  bill  of  complaint,  and 
these  respondents  aver  that  she  still  is,  administratrix  of  all  the 
goods,  6ic.y  which  belonged  to  Donald  Watson  in  his  lifetime, 
and  as  such  administratrix,  these  respondents  charge,  that  she 
now  has,  and  had  at  the  time  of  filing  the  said  bill  and  peti- 
tion of  John  Glenny  a  perfect  legal  right  to  sue  for,  demand, 
and  receive  the  rents  coming  due  on  the  property  situated  on 
Frederick  street  and  Marsh  Market  space,  as  described  in  the 
petition  of  said  John  Olemt,  inasmuch  as  the  said  property  was 
leasehold  estate,  held  by  said  D.  W,  at  the  time  of  his  death, 
all  of  which  these  respondents  offer  themselves  ready  to  prove, 
if  denied  by  said  John  Olenn.  And  these  respondents  further 
answer  and  say,  that  the  said  administration  on  the  estate  of 
said  D.  W. ,  is  not  yet  fully  settled  up,  and  that  no  distribution 
has  ever  been  made  between  the  children  of  said  D.  W.  and 
this  respondent,  Anne,  his  widow,  in  respect  to  said  leasehold 
property.  That  the  said  /.  O.  had  not  been  duly  appointed 
permanent  trustee  of  A.,  who  denied  the  frauds  alleged  against 
her,  &c. 
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The  cause^  upon  the  suggestion  of  the  defendants^  was  then 
removed  to  the  court  of  chancery ,  where  exceptions  were  taken 
to  the  answers. 

It  was  then  agreed,  that  the  rents  covered  by  the  injunction^ 
issued  from  leasehold  estate  belonging  to  Donald  Watsmiy  in 
his  lifetime;  and  the  proceedings  of  the  insolvent  commission- 
ers of  Anne  Watson,  for  relief  under  the  insolvent  law^  were 
filed  in  the  cause.  She  made  her  application  on  the  22nd 
March  1 846;  and  the  complainant  bonded  as  her  permanent 
trustee  on  the  7th  May  1845. 

Oh  the  21st  January  1846,  the  chancellor,  (Bland,)  order- 
ed, ^^that  as  this  court  cannot  revise,  alter  or  reverse  any  judg- 
ment of  the  court,  from  which  the  case  has  been  brought,  that 
the  order  of  the  7th  October  1845,  (which  granted  the  injunc- 
tion,) stand  and  remain  in  full  force,  according  to  its  terms," 
from  which  order  the  defendants  appealed  to  this  court. 

The  cause  was  argued  before  Dorsey,  Chambers,  Spencg, 
Magruder  and  Martin,  J. 

By  Horsey  for  the  appellants,  and 
By  Glenn  for  the  appellee. 

Magruder,  J.  delivered  the  opinion  of  this  court. 

The  injunction  in  this  case  was  granted,  to  prevent  John 
Schwenniski  and  his  wife,  from  collecting  rents  due  for  a  house 
and  lot,  which  had  been  mortgaged  by  the  latter  to  the  appel- 
lant, Joseph  JP.  Worlet/,.  The  mortgage  is  allied  to  be 
fraudulent  as  against  preditors,  and  the  bill  of  complaint  is 
filed  by  the  appellee,  who  is  the  permanent  trustee  of  the  wife, 
she  having  applied  for  the  benefit  of  the  insolvent  law.  It 
aj^ars,  however,  that  in  this  property  the  former  husband  of 
the  wife  of  the  first  named  appellant  had  a  leasehold  interest; 
that  he  diod  intestate,  and  his  widow  admirustered  upon  his 
estate. 

It  is  nowhere  alleged,  and  the  administratrix  expressly 
denies,  that  the  estate  has  been  distributed;  and  it  would  seem, 
that  some  of  the  debts  due  from  the  deceased  are  yet  unpaid. 
The  administratrix,  then,  still  holds  the  property  in  that  cha- 
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racter^  and  in  that  character  is  bound  to  rent  it,  and  collect  the 
rents,  and  account  for  them,  as  a  part  of  the  estate  of  her 
husband. 

It  may  be  that  the  administration  oug^t  some  time  ago  to 
have  been  closed,  and  the  widow's  interest  in  it  ascertained. 
But  this  the  bill,  taken  in  connection  with  the  answer,  will  not 
authorise  this  court  to  presume.  Until  this  distribution  is 
made^  the  court  cannot  say  that  the  appellee,  as  permanent 
trustee,  has  any  title  to  this  portion  of  the  intestate's  estate; 
and  it  is  in  his  power  at  any  time  to  apply  to  the  orphans  court, 
for  a  distribution  of  it  among  the  widow  and  her  children;  one 
of  whom  is  made  a  party  to  the  bill  of  complaint. 

Order  of  chancellor,  continuing  the  injunction,  reversed, 
and  the  injunction  dissolved,  oudkr  rbversbd. 


William  Harden  i;^.  George  Campbell. — June  1846. 

At  common  law,  the  release  of  the  debtor,  whose  person  is  in  execution,  is  a 
release  of  the  debt,  and  he  cannot  afterwards  be  arrested  on  the  same 
judgment. 

The  law  will  not  permit  a  creditor  to  proceed  at  the  same  time  against  the 
person  and  estate  of  his  debtor,  and  when  the  creditor  has  elected  to  take 
the  person,  it  presumes  satisfaction,  if  the  person  be  Toluntarily  released. 

To  a  scire  faeiat  to  reviye  a  judgment,  the  defendant  pleaded  in  bar  his  prior 
arrest  upon  a  ca.  sa.,  his  appearance  in  court  at  the  return  of  the  writ  in 
custody,  his  bemg  called,  and  answering  in  court  that  he  was  the  party 
arrested,  the  refusal  of  the  plaintiff  to  pray  him  in  commitment,  and  his 
offer  of  himself  to  the  sheriff,  and  the  refusal  of  the  sheriff  to  reeeire  him 
into  custody;  upon  general  demurrer,  held  a  bar  to  the  writ. 

The  ease  of  West^s  execuUr,  vs,  Hyland,  3  Harrit  ip  Johfuottf  200,  is  imper- 
feeUy  reported.  In  that  case,  the  sheriff  did  not  bring  the  body  of  the 
defepdant  into  court  on  the  return  of  the  first  ea.  m.,  and  the  defendant,  after 
its  serrice,  escaped  from  the  custody  of  the  sheriff,  before  the  second  ea, 
ta.  was  issued. 

An  escape  from  the  sheriff,  without  the  consent  of  the  creditor,  does  not  pre- 
judice him  or  extinguish  his  judgment. 

Appeal  from  Carroll  county  court. 

This  was  a  scire  faciaSy  sued  out  on  the  31st  August  1843, 
by  the  appellee  against  the  appellant,  to  revive  a  judgment  at 
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laW;  and  show  cause  why  an  execation  should  not  be  award- 
ed, &c. 

The  appellant;  the  defendant,  pleaded,  that  on  the  11th 
September  1838,  the  plaintiff  sued  forth  upon  the  original 
judgment  a  writ  of  capias  ad  satisfaciendumy  upon  which  the 
defendant,  before  the  return,  was  arrested  and  detained  in 
execution,  and  that  the  said  writ  was  so  returned  at  the  return 
day  thereof,  as  appears,  &c.;  wherefore  he  prays  judgment,  if 
the  said  plaintiff  ought  to  have  his  execution  against  him,  &c. 

The  second  plea  further  alleged  in  substance,  that  the  de- 
fendant appeared  in  court,  confessed  himself  the  person,  dl&c., 
and  that  the  plaintiff,  upon  demand  of  the  court,  refused  to 
pray  the  defendant  in  commitment,  &c. 

The  third  plea  alleged,  that  the  defendant  being  arrested,  at 
the  return  day  of  the  writ  of  ca,  sa.,  appeared  in  court  and 
offered  himself  in  custody  to  the  sheriff  of  the  county,  who 
refused  to  receive  him,  d&c. 

To  these  pleas  the  plaintiff  demurred  generally,  and  the 
county  court  awarded  execution  to  the  plaintiff,  for,  &c.  The 
defendant  appealed  to  this  court. 

The  cause  was  argued  before  Archer,  C.  J.,  Dorset, 
Chambers,  Spenoe,  Magruder  and  Martin,  J. 

By  C.  Birnie,  for  the  appellant. 
By  W.  P.  Maulsby,  for  the  appellee. 

Martin,  J.,  delivered  the  opinion  of  this  court. 

In  this  case,  a  scire  facias  was  issued  by  the  appellee,  for 
the  purpose  of  reviving  a  judgment  against  the  appellant. 

In  the  pleas  filed  by  the  appellant,  he  alleges,  that  he  had 
been  arrested  under  a  capias  ad  satisfaciendumy  which  the 
appellee  had  caused  to  be  issued  on  the  original  judgment ; 
that  on  the  return  day  of  the  writ,  he  appeared  in  court,  in  the 
custody  of  the  sheriff;  that  he  was  called  on  the  capias,  and 
answered  and  avowed  himself  in  court,  under  the  previous 
arrest ;  that  the  pledntiff,  although  demanded  by  the  court,  if 
he  prayed  a  commitment  of  the  defendant,  refused  to  pray  such 
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eommitmexU ;  and  that  being  in  court  under  the  aireat,  as  before 
stated,  he  offered  himself  to,  and  required  the  sheriff  to  receive 
him  into  his  custody,  which  the  sheriff  refused  to  do.  To 
these  pleas  there  was  a  demurrer,  and  the  only  question  pre- 
sented for  the  consideration  of  this  court,  is,  whether,  »agiiming 
the  facts  stated  in  the  pleas  to  be  true,  the  appellee  would  have 
been  precluded  from  issuing  a  second  ccgnas  ad  satitfaden- 
dum9 

It  is  an  establi^ed  principle,  that  at  common  law,  the  release 
of  the  debtor,  whose  person  is  in  execution,  is  a  release  of  the 
debt,  and  he  cannot  afterwards  be  arrested  on  the  same  judg- 
ment. The  body  is  not  satisfaction  in  reality,  but  is  held  as 
the  surest  means  of  coercing  satisfaction.  The  law  will  not 
permit  a  man  to  proceed  at  the  same  time  against  the  person 
and  estate  of  his  debtor,  and  when  the  creditor  has  elected  to 
take  the  person,  it  presumes  satisfaction,  if  the  person  be  volun* 
tarily  released.  The  release  of  the  judgment  is,  therefore,  the 
legal  consequence  of  the  voluntary  dischaige  of  the  person  by 
the  creditor.  1  Pet.,  675.  In  conformity  with  this  principle, 
it  was  held,  in  Basset  against  Salter,  2  Mod.,  136,  that  if 
there  be  an  escape,  with  the  plaintiff's  consent,  the  debt  is  dis- 
charged, though,  if  it  happened  without  his  concurrence,  the 
result  would  of  course  be  different,  and  he  might  issue  a  second 
agrias.  In  Jaques  against  Withy,  1  Term  J2.,  567,  the  cre- 
ditor discharged  his  debtor  in  execution,  upon  his  giving  a  part 
security  to  satisfy  the  judgment.  The  security  was  invalidated 
on  account  of  a  mere  formality ;  yet  it  was  held,  that  the  judg- 
ment was  satisfied,  the  court  affirming,  that  where  a  prisoner 
obtains  his  discharge,  with  the  consent  of  the  party  who  put 
him  in  execution,  he  cannot  be  re-taken.  The  same  proposi- 
tion is  stated  in  Ckxrk  vs,  Clement  ^  Englishy  6  Term  i?., 
525 ;  and  in  Tanner  against  Hagve,  7  Term,  420,  where 
it  is  announced,  that  the  cases  proceed  on  the  ground  of  its 
being  considered  that  the  plaintiff  received  satisfaction  in  law, 
by  having  his  debtor  once  in  custody  on  execution.  2  East 
A.,  243.    5  Jo&n.,  364. 

It  18  perceived,  that  the  authorities  adverted  to,  treat  the  rule 
as  settled,  that  when  a  defendant  in  execution  is  permitted  to 


32  CASES  IN  THE  COURT  OF  APPEALS 

Harden  vs.  Campbell. — 1846. 

depart  from  the  custody  of  the  sheriff;  with  the  coDBeDt  of  the 
creditor^  at  whose  instance  he  was  arrested^  the  judgment  is 
discharged  in  law^  and  he  cannot  be  re- taken.  It  is  apparent 
from  the  facts  set  forth  in  the  second  and  third  pleas^  which 
are,  in  the  present  posture  of  the  case,  to  be  received  as  true, 
that  the  appellant  was  dischaiged  from  the  custody  of  the  sheriff, 
with  the  consent  of  the  appellee^  and  without  his  own  concur- 
rence, for  it  is  stated,  that  he  surrendered  himself,  and  asked  to 
be  retained  in  custody  in  satisfaction  of  the  judgment.  Under 
such  circumstances,  it  is  jdain,  we  think,  that  the  defendant 
could  not  have  been  arrested  on  a  second  capias  ad  satisfaci- 
enduniy  and  that  the  demurrer  to  the  pleas  ought  to  have  been 
overruled^ 

It  has  been  supposed,  however^  that  the  doctrine  thus  an- 
nounced is  in  conflict  with  the  principle  decided  by  the  Court 
of  Appeals,  in  1811,  in  the  case  of  West^s  Executor ^  against 
HyUmd,  3  H.  ^  /.,  200. 

In  that  case  it  appeared,  that  a  ca,  sa.  was  issued  on  a  judg- 
ment afiirmed  in  the  Court  of  Appeals,  on  appeal  from  Somer- 
set county  courts  The  defendant  was  taken  in  execution  under 
this  ca.  sa.y  and  appeared  in  court  in  the  custody  of  the  sheriff. 

The  counsel  for  the  defendant,  moved  the  court  for  a  rule 
on  the  plaintiff,  to  show  cause  why  the  writ  of  ca.  sa.  ought 
not  to  be  quashed^  upon  the  ground,  that  the  defendant  had 
been  taken  in  execution  under  a  ca.  sa.y  issued  by  the  {^aintiff 
upon  the  same  judgment,  returnable  to  the  lajst  term  of  the 
court ',  that  it  was  returned  by  the  sheriff,  cepi,  and  that  the 
defendant  appeared  in  court  at  the  return  day  of  the  writ ;  but 
the  f^intiff  did  not  move  in  court  to  have  the  defendant  com- 
mittedy  nor  did  he  call  on  the  sheriff  to  bring  into  court  the  body 
of  the  defendant,  nor  did  he  do  any  thing  therein,  but  that  the 
ca.  sa.  stood  open  upon  the  docket  of  the  court  under  the 
sheriff's  return  of  cqn,  and  that  the  present  ca.  sa.  was  a  re- 
newal of  the  former  writ.  The  counsel  for  the  defendant 
contended,  that  he  was  released  from  the  debt  by  the  plaintiff's 
n^lect  to  enforce  the  former  ca.  sa.,  by  defaulting  the  sheriff, 
committing  the  defendant  to  the  custody  of  the  sheriff,  or  hav- 
ing the  case  not  called  with  the  consent  of  the  defendant ;  and 
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that  he  could  not  again  be  taken  in  execution  under  a  new  ca, 
sa,y  whilst  the  former  stood  under  a  cepi,  and  not  acted  upon. 
The  court  said^  ''that  the  return  of  cepi  to  the  former  ca.  sa,, 
and  the  plaintiff  not  proceeding  to  enforce  that  writ,  by  having 
the  defendant  committed,  defaulting  the  sheriff,  or  an  entry  of 
not  called,  did  not  preclude  the  plaintiff  from  again  taking  out 
a  new  ca,  sa." 

An  examination  of  the  papers  in  this  case  has  satisfied  us, 
that  it  has  been  most  imperfectly  reported.  It  appears,  that 
the  plaintiff  in  his  answer  to  the  motion  of  the  defendant,  to 
show  cause  why  the  execution  should  not  be  set  aside,  assigned 
this  as  his  first  reason :  ''Because,  upon  the  said  ca.  sa, ,  which 
had  been  issued  returnable  to  the  last  term  of  the  court,  the 
said  sheriff  did  not  bring  the  body  of  the  said  Lambert  into 
court  to  satisfy  the  said  execution,  when  he  ought  to  have  done, 
but  that  the  said  Lambert ^  before  the  said  last  ca,  sa.  was  issued 
against  him,  and  after  the  first  ca.  sa.  had  been  served  upon 
him,  had  escaped  from  the  custody  of  the  said  sheriff.''  This 
allegation  was  supported  by  afiidavits. 

The  proposition  is  finnly  established,  that  an  escape  from  the 
sheriff,  without  the  consent  of  the  creditor,  shall  not  prejudice 
him,  or  extinguish  his  judgment.  He  has  the  right  to  sue  the 
sheriff,  but  he  is  not  obliged  to  do  so,  and  may  re-take  his 
debtor  under  a  second  capias  ad  satisfaciendum..  Basset  vs. 
Salter,  2  Mod.,  136.     5  Pet.,  369. 

The  opinion  of  the  court  in  West  against  Hyland,  is  to  be 
considered  in  connection  with  the  circumstances  of  the  case,  as 
they  really  existed,  and  is  explained  by  the  important  fact 
omitted  by  the  reporter,  that  the  defendant  had  escaped  from 
the  first  ca.  sa. 

In  this  respect,  we  think  the  case  of  West  and  Hyland,  is 
clearly  distinguishable  from  the  one  now  under  examination, 
and  that  the  court  below  erred  in  sustaining  the  demurrer,  as 
it  regards  the  second  and  third  pleas.  The  judgment  is  there- 
fore revereed. 

JUDGMENT   REVERSED. 

5        v.4 


rf  >• 
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Ephraim   Hamilton^  et  al.,  vs.  Hugh  Ely,  et  al. — 

June  1846. 

Upon  the  allegation  of  tenants  in  fee,  that  the  defendants,  confederating 
together,  entered  upon  their  land,  cut  down  large  quantities  of  wood,  quar- 
ried large  quantities  of  limestone,  are  continuing  to  cut  down  wood  and 
quarry  stone,  and  design  to  remove  the  same;  that  they  have  instituted 
actions  of  t.  q.  c./.,  for  the  said  trespasses,  which  are  now  depending, 

f  an  injunction  will  not  be  granted  to  restrain  further  acts  of  trespass  or 

I  waste. 

^  In  such  a  case,  to  authorise  an  injunction,  the  allegation,  that  the  trespass 

was  to  the  destruction  of  the  inheritance;  or,  the  mischief  irreparable,  is 
essential;  and  the  facts  must  be  stated,  to  show  that  the  apprehension  of 
further  acts  of  trespass  was  well  founded,  to  satisfy  the  conscience  of  the 

:  '  court. 

Where  the  bill  charges  a  mere  trespass,  where  the  injury  is  not  irreparable 
and  destructive  to  the  complainant's  estate,  but  is  susceptible  of  perfect 
pecuniary  compensation,  for  which  the  party  may  obtain  adequate  satis- 
faction at  law,  and  no  charge  of  insolvency  in  the  defendants,  an  injunc- 
tion ought  not  to  be  granted. 
Under  what  circumstances  will  the  quarrying  of  stone  be  considered  an  irre- 
parable injury  to  the  inheritance,    qr. 

Appeal  from  the  Court  of  Chancery. 

The  bill  in  this  cause  was  filed  on  the  31st  July  1845^  by 

Hvgh  Eb/y  Joseph  J,  Speedy  John  Johnson  and  J.  N,  Steele  y 

and  alleged^  that  they  are  seized  in  their  demesne^  as  of  fee^ 

•  as  tenants  in  common  of  a  certain  tract  of  land  lying  and  being 

partly  in  Howard  district,  and  partly  in  Baltimore  county, 
called  ^^Ely^s  Chancey^^  which  was  patented  to  the  said  Hugh 
Ehfy  by  patent  bearing  date  the  6th  day  of  July  1830 ;  that 
David  Lemmony  Ephraim  HamiltoHy  and  Elias  HamUtmiy 
co-operating  and  confederating  together,  and  acting  jointly, 
have  entered  upon  said  tract,  cut  down  laige  quantities  of 
wood,  and  quarried  laige  quantities  of  Umestone,  and  that  they 
are  continuing  to  cut  wood,  and  quarry  stone  as  aforesaid ;  and 
that,  as  your  orators  beUeve,  they  design  to  remove  said  wood 
and  limestone,  already  cut  and  quarried  as  aforesaid;  your 
orators  further  show,  that  they  have  instituted  actions  of  tres- 
oasB  q.  c.f.y  against  Ephraim  and  Elias  HanUlton  in  Balti- 
more county  court,  and  against  David  Lemmon  in  the  court 
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of  Howard  district  for  the  trespasses  committed^  which  said 
actions  are  now  depending.  Prayer^  that  the  said  E,  H,, 
EUas  H.J  and  D.  L.,  may  answer  the  premises^  and  that 
your  orators  may  have  such  relief  as  their  case  may  require  ; 
for  injunction  to  the  said  E.y  Elias  and  D.y  directed^  prohibit- 
ing and  enjoining  them  from  cutting  down  and  felling  the 
trees  in  said  tracts  and  from  removing  the  said  wood;  so  as  afore- 
said cut  down  and  now  lying  on  the  premises,  and  from  remov- 
ing the  stone  already  quarried,  or  from  burning  the  same  ;  and 
from  quanying  any  more  stone,  and  from  committing  any 
waste  or  trespass  on  said  land  and  premises,  and  any  part  there- 
of, until  the  further  order  of  this  court ;  and  for  subpoBna, 

On  this  bill  the  chancellor,  (Bland,)  on  the  31st  July 
1845,  ordered  subpoena  and  injunction  to  issue,  as  prayed. 

The  answer  of  the  defendants  alleged,  that  one  Charles  D. 
Warfieldy  of  Howard  district,  is  seized  and  possessed  of  a 
tract  or  parcel  of  land  called,  ^^Ican  do  it  well ;"  which  lies 
partly  in  said  District  and  pardy  in  Baltimore  county  ;  and 
that  they  have  been,  and  at  the  time  of  the  service  of  the 
injunction  in  this  case,  were  employed  by  him  in  quarrying 
limestone,  of  which  large  deposites  are  to  be  found  on  said 
land  ;  and  for  the  purpose  of  converting  the  same  into  lime, 
have  cut,  as  the  servants  of  said  Warfield^  quantities  of  wood 
growing  on  said  land  ;  but  in  so  doing,  they  deny  they  have 
wasted  or  lessened  the  value  of  said  land.  They  aver  that 
said  land  is  chiefly  valuable  because  of  lime  deposites,  and  can 
be  made  a  source  of  profit  only  by  the  quarrying  thereof. 
These  defendants  also  admit,  that  some  years  ago  the  com- 
plainant, Ely  J  obtained  out  of  the  land  office  a  patent  for  a 
parcel  of  land,  called  Ely^s  Chancey  which  includes  within  its 
location  a  part  of  the  aforesaid  tract,  called  ^^Ican  do  itwell.^^ 
But  as  the  last  named  tract  is  older  than  Ely^s  Chance^  these 
defendants  are  advised,  and  do  deny,  that  the  said  Elyj 
by  color  of  his  patent,  obtained  title  to  any  part  of  the  land 
included  within  the  limits  of  ^^I  can  do  it  weU^*^  and  so  they 
deny  that  they  have  trespassed,  or  that  they  design  to  trespass, 
on  any  part  of  the  land  whereof  the  said  Ely  has,  or  at  any 
time  had,  under  color  of  his  aforesaid  patent^  the  seisin  or 
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possession.  These  defendants  know  nothing  of  any  seisin  or 
possession  of  said  premises  by  the  other  complainants^  other 
than  that  these  defendants  understand  and  believe  they  claim 
title  thereto  imder  the  complainant  Ely.  And  these  defen- 
dants say^  that  in  the  month  of  April  in  the  year  1842^  the  said 
Hugh  Ely  filed  his  bill  of  complaint  in  this  honomble  court 
against  the  said  Charles  D.  Warfieldy  asserting  the  title, 
which  is  now  pretended  by  the  complainants  in  this  suit,  and 
pra3ring  for  an  injunction  to  prevent  the  said  Warfield,  his 
agents  and  servants^  from  trespassing  on  the  lands  which  is 
pretended  in  the  present  bill  to  belong  to  the  complainants. 
Upon  which  said  bill  an  injunction  was  granted,  as  prayed  ; 
that  the  said  Warfieldy  having  filed  his  answer  to  said  bill,  and 
having  appealed  from  said  order,  such  proceedings  were  had, 
that  at  June  term,  in  the  year  1842,  the  said  order  was  reversed, 
and  the  injunction,  issued  as  aforesaid,  dissolved  ;  and  by 
the  aforesaid  bill,  answer,  and  other  proceedings,  now  in  this 
court  will  appear  ^  and  these  defendants  pray  leave  to  refer 
thereto,  for  the  purpose  of  showing,  that  the  title  put  in  issue 
in  said  cause  is  identical  with  the  title  at  issue  in  this  cause, 
and  that  the  changes  introduced  in  regard  to  the  parties,  com- 
plainants and  defendants,  are  mere  devices  to  escape  the  effect 
and  consequences  of  the  decision  made  in  the  former  cause  ; 
and  these  defendants  are  therefore  advised,  that  if  tlie  said 
complainants  had  truly  disclosed  all  the  proceedings  which 
have  taken  place  in  said  former  cause,  and  had  also  confessed, 
as  your  defendants  are  informed  and  verily  believe  to  be  true, 
that  the  said  other  complainants  acquired  the  title,  which  they 
pretend  from  the  said  Ely,  subsequent  to,  and  with  notice  of  said 
former  proceedings,  your  honor  would  not  have  granted  an 
injunction  in  this  cause  ;  admitting,  therefore,  that  actions  of 
trespass  have  been  brought  against  them,  as  charged  by  the 
complainants,  and  are  yet  depending,  these  defendants  insist, 
the  injunction  issued  in  this  cause  was  irregularly  obtained, 
and  pray  the  same  may  be  dissolved,  &c. 

The  various  proceedings  referred  to  in  the  defendant's 
answer,  were  filed  therewith ;  but  a  particular  notice  of  any  of 
them  is  unnecessary. 
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On  the  30th  March  1846,  a  motion  to  dissolve  the  injunc- 
tion came  on  for  hearing,  when  the  chancellor,  (Buind,) 
ordered  it  to  be  continued  until  final  hearing,  or  further 
order. 

The  defendant  appealed  from  that  order,  under  the  act 
of  1835. 

The  cause  was  argued  before  Archer,  C.  J.,  Dorsey, 
Chambers,  Spence,  Magruder  and  Martin,  J. 

By  Alexander  for  the  appellants,  and 
By  J.  Johnson  for  the  appellees. 

Spence,  J.,  delivered  the  opinion  of  this  court. 

The  bill  in  this  case  charges,  that  the  coroplainanls  were 
seized  in  their  demesne,  as  of  fee,  as  tenants  in  common  of  a 
certain  tract  of  land  containing  thirty-one  and  one-quarter  acres, 
more  or  less,  lying  and  being  pardy  in  Howard  district,  and 
partly  in  Baltimore  county,  called  Ely^s  Chance.  That  the 
respondents,  ^^co-operating  and  confederating  together,  and 
acting  jointly,  have  entered  upon  said  tract  of  land  and  cut 
down  laige  quantities  of  wood,  and  quarried  large  quantities  of 
limestone,  and  that  they  are  continuing  to  cut  down  wood  and 
quarry  stone ;  and  as  the  complainants  believe,  design  to  remove 
said  wood  and  limestone,  already  cut  and  quarried." 

The  comi^ainants  further  chaise,  that  they  have  instituted 
actions  of  trespass  qiuzre  clausumf regit,  against  the  respondents 
for  the  trespasses  committed,  which  actions  are  pending.  The 
bill  prays,  that  an  injunction  may  issue  enjoining  the  respon- 
dents from  cutting  down  the  trees  on  said  tract  of  land, 
and  from  removing  the  wood  so  cut,  and  the  stone  quarried, 
from  said  land,  and  from  burning  the  same,  and  from  commit- 
ting any  waste  or  trespass  on  said  land.  On  which  bill,  the 
chancellor  passed  the  following  order :  '^Let  writs  of  subpama 
and  injunction  issue,  as  prayed  by  the  foregoing  bill." 

The  bill  in  this  case,  neither  alleges  the  trespass  as  going  to 
the  destruction  of  the  inheritance,  nor  the  mischief  as  iireparable. 
If  the  bill  did  contain  such  allegations,  that  would  not  be 
sufficient,  the  facts  must  be  stated  to  shew  the  apprehension  of 
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further  acts  of  trespass^  well  founded^  to  satisfy  the  conscience 
of  the  court ;  ^ ^without  such  a  statement  of  facts,  no  injunc- 
tion should  have  issued ;  and  this  defect  in  the  bill,  even  if 
such  a  remedy  were  applicable  to  such  a  case,  is  not  cured  by 
the  testimony  taken  in  the  cause."  Amdung  and  others ^  vs. 
Seekampy  9  6?.  4*  J-}  474. 

It  is  not  the  established  chancery  doctrine  in  Marylandy  to 
restrain  the  repetition  of  a  mere  trespass,  pending  proceedings  at 
law  to  try  the  right.  The  learned  judge,  in  the  case  of  Ame- 
lung  andoiherSy  vs.  Seekampy  says,  ^^it  has  never  received  the 
sanction  of  the  appellate  tribunal  of  this  State,  and  will  not  be 
sustained  by  this  court." 

The  bill,  in  this  case,  charges  a  mere  trespass,  where  the  in- 
jury is  not  irreparable  and  destructive  to  the  plaintiff's  estate; 
but  is  susceptible  of  perfect  pecuniary  compensation,  for  which 
the  party  may  obtain  adequate  satisfaction  at  law. 

We  do  not  mean  to  say,  that  under  certain  circumstances, 
the  quarrying  of  stone  might  not  be  an  injury  to  the  inheri- 
tance; but  that,  in  this  case,  no  such  circumstances  are  averred, 
as  shew  that  the  quarrying  of  stone  would  be  irreparably  inju- 
rious to  the  inheritance. 

There  is  no  chaise  of  insolvency  of  the  respondents. 

This  case  falls  within  that  class  of  cases,  in  which  chancery 
will  not  restrain  by  injunction.  Vide  Amelung  and  others y  vs. 
Seekampy  9  G.  ^  J.y  468. 

This  court  will  sign  a  decree,  reversing  the  chancellor's 
order  continuing  the  injunction,  and  remand  the  cause. 

ORDER  REVERSED  AND  CAUSE  REMANDED. 


Edward  R.  Wheeler  and  others,  vs.  Joseph  Stone 

AND  OTHERS. — Junc  1846. 

An  appeal  taken  from  an  order  of  the  court  of  chancery,  prohibiting  the  sale 
of  property,  after  the  lapse  of  nine  months  from  its  passage,  dismissed,  as 
not  being  taken  within  the  time  prescribed  by  law. 

No  appeal  will  lie  from  an  order  of  a  court  of  chancery,  requiring  a  trustee, 
a  defendant  in  the  cause,  to  bring  money  and  securities  in  his  hands  into 
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court, — ^nor  from  an  order  directing  the  clerk  of  the  court  to  depoeite  mo- 
ney brought  into  court,  in  bank,  and  referring  the  case  to  the  auditor,  with 
directions  to  distribute  such  money  according  to  legal  priorities, — ^nor  from 
an  order  referring  the  cause  to  the  auditor,  with  directions  to  state  an 
account  from  the  pleadings  and  proofs. 

From  mere  practical,  preparative  orders,  made  in  the  progress  of  a  cause, 
not  final  in  their  nature,  and  which  do  not  profess  to  determine  the  ques- 
tion of  right  between  the  parties,  no  appeal  lies. 

An  order  for  the  sale  of  real  and  personal  property,  is  the  subject  of  an 
appeal  under  the  act  of  1841,  ch.  11,  sec.  1. 

Where  the  grantor  in  a  deed  never  becomes  an  applicant  for  relief  under  our 
insolTent  laws,  it  cannot  be  pretended  that  his  deed  waS  made  with  a  view 
of  becoming  an  insolvent  debtor. 

Where  a  deed  of  trust  was  made  to  indemnify  the  securities  of  the  grantor, 
as  sheriff  and  collector,  one  of  his  deputies,  who  advanced  him  money  to 
pay  off  official  defalcations,  is  not  within  the  terms  of  the  deed.  For  the 
debt  thus  created,  the  grantor  is  liable  in  his  individual  character. 

Neither  is  the  holder  of  a  bill  on  the  grantor,  accepted  by  him,  in  favor  of 
such  holder,  within  its  terms;  though,  in  fact,  drawn  by  one  who  had  offi- 
cial cliums  on  such  grantor:  as  his  official  bond  would  not  be  liable  on  the 
mere  acceptance  of  such  a  draft. 

A  bill  of  exchange,  although  accepted,  unless  drawn  on  a  particular  fund, 
does  not  operate  to  invest  the  payee,  with  the  character  of  an  assignee  of 
such  fund. 

Appeal  from  the  Court  of  Chancery. 

The  bill  in  this  case  was  filed  on  the  equity  side  of  Charles 
county  court^  on  the  13th  June  1844 ;  and  subsequently 
removed  from  that  court  to  the  court  of  chancery.  The  com- 
plainants^ Joseph  and  William  B.  Stone,  alleged;  in  substance^ 
that  Edward  R.  Wheeler  having  been  sheriff  and  collector  of 
Gtarles  county,  becoming  officially  indebted  to  various  per- 
sons— to  said  Josephy  one  of  his  deputies^  who  advanced  him 
money  to  pay  official  Uabilities  and  defalcations ;  to  said 
WtUiofn  B.  Stone f  as  assignee  of  fees  placed  with  the  said 
E.  R.  Wheeler  for  collection,  for  which  he  had  given  his 
acceptance,  on  the  21st  March  1844, — executed  a  deed  to  Robert 
S.  Reedery  for  a  nominal  consideration,  of  all  his  estate,  real, 
personal  and  mixed,  reciting  his  indebtedness  for  which  his 
official  securities  may  be  responsible,  in  trust ;  that  is  to  say, 
whereas  the  said  E,  R.  W.  was  late  sheriff  of  Charles 
county,  Maryland^  and  as  such  was  compelled  to  give 
bond,  and  also  was  compelled   to  give  bond  as  collector 
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for  the  aforesaid  county,  on  which  bond  the  following  per- 
sons are  and  were  security,  to  wit,  Robert  Crrai/y  &c.,  which 
bonds  are  now  in  suit  in  the  county  court  of  Charles  coun- 
ty,  and  whereas  the  said  E,   R.    W.y  stands  indebted  to 
Henry  C.  Matthews y  for  the  rent  of  the  place  on  which  he 
now  lives,  which  last  claim  is  firat  to  be  paid  out  of  the  pro- 
perty above  specified,  and  also  is  indebted  to  John  H.  Bur- 
rows, &c.,  not  mentioning  either  of  the  complainants.     And 
whereas  it  is  the  wish  and  determination  of  him,  the  said 
E.  R,  W,,  by  and  from  the  property  hereinbefore  conveyed, 
to  indemnify  and  hold  harmless,  and  provide  for  the  pa3rment 
of  any  and  all  the  debts  and  claims  above  mentioned,  parti- 
cularly as  well  as  for  the  perfect  and  certain  indemnification  of 
the  above  named  securities,  for  and  on  account  of  any  claim 
for  which  the  said  E,  R,   W.  may,  or  can  in  any  manner 
become  liable,  as  late  sheriff,  or  collector,  of  Charles  county,  it 
is  therefore  hereby  declared  to  be  the  meaning  of  these  presents, 
and  of  the  parties  thereto,  tliat  all  the  premises  herein  and 
hereby  bargained,  sold  and  conveyed,  or  intended  to  be  bar- 
gained, sold  and  conveyed  to  him,  the  said  R.   S.  R.,  in 
manner  aforesaid,  are  to  be  held,  deemed,  and  taken,  in  trust 
and  confidence;  in  the  first  place,  to  raise  by  sale  of  the  same, 
or  any  part  thereof,  in  such  manner  as  the  said  JR.  S.  JR., 
and  the  securities  above  mentioned,  shall  think  proper,  for  so 
much  money  as  will  be  sufficient  therefor;  and  the  same 
money,  when  raised,  to  apply  to  the  purpose  of  paying  off, 
satisfying  and  discharging,  all  and  singular,  the  said  debts, 
together  with  all  interest  and  costs  that  has  or  may  have 
accrued,  or  may  accrue  thereon;  and  in  all  respects  to  save 
harmless,  indemnify  and  reimburse,  the  above  named  securi- 
ties and  creditors,  on  account  of  any  thing  for  which  they  are 
now,  and  may  become  in  any  manner  liable,  on  account  of 
the  said  E.  R.  TF.,  as  sheriff;  and  for  the  security  and  settle- 
ment of  the  above  named  debts,  &c. 

The  bill  then  alleged  the  indebtedness  of  the  said  E.  R.  W. 
to  other  persons,  not  mentioned  in  said  deed;  that  he  continued 
to  have  the  sole  and  exclusive  use  of  the  property  men- 
tioned therein,  without  hire  and  profit  to  his  creditors;  that 
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the  perishable  property  was  consumed  by  his  use^  while  the 
interest  on  his  debts  was  accumulating;  that  he  knew  when 
he  made  said  deed^  he  was  in  failing  circumstances,  and  that 
he  then  contemplated  and  determined  upon  taking  the  benefit 
of  the  insolvent  laws;  that  the  said  deed  is  fraudulent  as 
against  said  complainants  and  other  creditors,  in  Uke  circum- 
stances; that  they  have  claims  upon  his  official  bonds;  and 
the  evidence  they  now  hold  of  their  debts — ^notes  and  accep- 
tances— ^were  not  designed  to  change  the  nature  of  their  claim, 
which  are  in  fact  debts  due  from  E.  R,  TF.,  as  sheriff  and  col- 
lector. Prayer^  that  the  deed  may  be  set  aside,  or  the  trustee 
compelled  to  sell  upon  terms  to  be  prescribed  by  the  court;  and 
complainant's  claims  placed  upon  an  equal  footing  with  those  in 
the  deed;  for  subpasna  and  general  relief. 

With  this  bill  the  complainants  filed,  as  a  part  thereof,  the 
evidence  of  their  claims,  viz.,  the  single  bills  of  E,  R.  W., 
in  favor  of  Joseph  StonCy  of  the  20th  March  1840,  and  22nd 
March  1844,  for  $100,  and  $575;  and  an  order  of  C.  W, 
Semmes  on  E.  R.  W.y  in  favor  of  W,  B.  S.,  dated  21st  June 
1841,  for  $374.21,  accepted,  and  alleged  to  be  due  for  fees. 

The  answer  of  Robert  S,  Reeder^  and  others,  admitted  the 
execution  of  the  deed  of  trust;  alleged  their  ignorance  of  the 
complainant's  claims;  that  said  claims  are  not  provided  for  by 
the  deed  of  trust;  the  use  of  the  property  by  -E?.  R,  W,y 
until  a  sale  could  be  effected,  was  also  admitted;  that  the 
trustee  is  proceeding  to  dispose  of  the  property;  that  it  is  suffi- 
cient to  pay  his  just  debts;  that  he  had  a  right  to  make  the 
preferences  which  he  did  make,  as  he  had  often  promised  to 
indemnify  his  securities  on  his  official  bonds,  &c. 

The  answer  of  E.  R.  W.y  was  similar  to  that  of  the  other 
defendants,  except  that  he  admitted  the  nature  and  origin  of 
the  complainants'  claims,  as  alleged  by  them. 

On  the  28th  March  1845,  the  complainants,  upon  petition, 
that  the  trustee,  since  the  filing  of  the  bill,  had  sold  a  part  of 
the  property,  and  converted  the  proceeds  to  purposes  unknown 
and  injurious  to  the  petitioners,  and  was  about  to  sell  other 
parts  of  the  property,  obtained  an  injunction  from  Charles 
county  court,  preventing  further  sales. 
6        V.4 
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The  trustee  answered  this  petition^  and  admitted  a  sale  of 
a  n^o  man:  the  proceeds  of  whom  had  been  applied  accord- 
ing to  the  deed  of  trust. 

Upon  a  motion  for  a  dissolution  of  the  injunction^  on  the 
17th  June  1845^  Charles  county  courts  (Dorse y,  A.  J.,) 
dissolved  the  same,  and  adjudged;  that  the  trustee,  12.  8.  R,^ 
be  directed  to  proceed  in  the  due  dischaige  of  his  duties  as 
trustee,  in  the  following  manner : — after  due  and  sufficient 
notice  by  him  to  be  given,  he  proceed  to  sell  the  negroes  in  the 
deed  of  trust  in  the  proceedings  mentioned,  to  the  highest 
bidder;  at  public  sale,  for  cash;  and  also  all  other  property 
conveyed  by  the  said  deed  of  trust,  upon  a  credit,  &c. ;  settle 
and  collect  all  claims,  dues  and  debts,  due  and  assigned  by 
said  deed;  and  that  he,  the  trustee,  repoit  to  this  court  the 
several  amount,  d6c.,  of  claims  and  debts  due  by  the  said 
E,  22.  W,y  provided  for  under  the  said  deed,  so  far  as  he  may 
be  able  to  ascertain  them;  and  that  he,  the  said  trustee^  bring 
the  money  and  bonds  arising  from  the  sale  of  the  property 
aforesaid,  and  collections  aforesaid,  into  this  court,  for  the 
future  disposition  thereof  by  order  of  this  court;  question  of 
costs  is  reserved  till  final  decree. 

Upon  further  proceedings  the  county  court,  on  the  6th  Sep- 
tember 1845,  ordered  the  trustee,  R.  S.  12.,  to  bring  into 
court  the  securities  and  money  by  him  received  for  the  sale  of 
the  property  under  the  decree  in  this  cause,  and  that  he  give 
bond,  with  one  sufficient  security^  in  the  penalty  of  $10,000^ 
for  the  due  performance  of  his  trust  under  the  decree. 

The  trustee  reported  his  sales;  disbursements,  and  payments; 
and  brought  into  court,  notes  and  money  to  amount  of 
$2664.19,  &c.;  when  the  cause,  on  the  1st  November  1845^ 
was  referred  to  the  auditor,  to  state  an  account  with  the  trustee 
and  distribute  the  balance,  according  to  legal  priorities;  that 
the  trustee  proceed  to  collect  the  money  due  the  fund,  and  be 
enjoined  from  pa3dng  any  money  he  may  receive,  until  fur- 
ther order;  and  that;  as  collector,  he  bring  the  money  received 
into  court. 

The  trustee  made  a  further  report  of  sales,  to  which  the 
complainants  excepted,  and  upon  the  suggestion  of  12.  iS.  12., 
the  cause  was  removed  to  the  court  of  chancery. 
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On  the  23rd  January  1846,  the  chancellor,  (Bland,)  passed 
the  following  order :  It  appearing  from  the  proceedings,  and 
more  especially  from  the  decree  of  the  17th  June  last,  that  the 
deed  of  trust  of  the  21st  March  1844,  has  been  adjudged  to  be 
valid;  it  is  therefore  ordered,  that  this  case  be,  and  the  same  is 
hereby  referred  to  the  auditor,  with  directions  to  state  an 
account,  &c. 

The  defendants  then  appealed  from  the  order  of  the  27th 
March  1845;  the  decree  of  17th  June  1845;  the  order  of  5th 
September  1845;  of  the  1st  November  1845;  and  of  the  23rd 
January  1846;  to  this  court. 

The  cause  was  argued  before  Archer,  C.  J.,  Dorsey, 
Chambers,  Spence,  Magruder  and  Martin,  J. 

By  Reeder  and  Grain  for  the  appellants,  who  contended  : 

1st.  That  the  deed  of  trust  was  made  to  protect  the  securi- 
ties and  creditors  of  Edward  R.  Wheeler ^  as  recited  in  said 
deed  of  trust;  that  it  was  bovuijide^  and  not  fraudulent;  and 
Cluarles  county  court,  sitting  as  a  court  of  equity,  shoidd  have 
dismissed  the  bill. 

2nd.  Because  there  wag  no  proof  taken  in  the  cause,  to 
justify  a  reference  of  the  case  to  the  auditor. 

3rd.  Because  the  securities  and  creditors  of  Edward  R. 
Wheeler^  for  whose  benefit  the  deed  was  made,  never  admitted 
the  debts  of  complainants. 

4th.  Because,  admitting  the  validity  of  tlie  deed  of  trust, 
the  order  upon  the  trustee  to  give  bond,  for  the  faithful 
discharge  of  his  duties  as  such,  at  the  instance  of  the  complain- 
ants, was  illegal  and  improper. 

5th.  Because  the  order  of  the  first  of  November  was  preju- 
dicial to  the  rights  of  the  parties  under  the  deed  of  trust,  and  in 
derogation  of  it. 

6th.  Because  the  order  of  the  chancellor  was  inconsistent 
with  a  confirmation  of  the  deed,  and  in  violation  of  the  rights 
of  the  parties  under  the  deed. 

7th.  Because  the  bill  of  complaint  of  the  appellees,  should 
have  been  dismissed  by  the  judges  of  Charles  county  court; 
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and^  because  the  order  of  the  first  of  November^  enjoiniDg  the 
trustee  from  pa3riiig  any  of  the  money,  in  discharge  of  claims 
against  the  cestui  que  trusts^  mentioned  in  the  deed  of  trusty 
was  illegal;  unjust,  and  oppressive. 

Sth.  Because  the  court  had  no  right  to  require  Robert  S. 
Reeder^  the  trustee,  to  bring  the  money  into  court,  as  it  was 
inconsistent  with  the  stipulations  and  covenants  in  the  deed. 

By  J.  Johnson  for  the  appellees  : 

1st.  That  as  by  these  orders,  taken  separately  or  collectively, 
no  question  of  right  is  decided,  the  appeal  should  be  dismissed. 

2nd.  That  if  this  court  will  entertain  the  appeal,  then  it  will 
be  insisted,  that  the  equity  court  having  full  jurisdiction  over 
the  subject,  the  several  orders  appealed  from  were  all  proper 
to  be  passed,  and  will,  consequently^  be  affirmed. 

Martin,  J.,  delivered  the  opinion  of  this  court. 

In  this  case,  the  appellees,  representing  themselves  as 
creditors  of  Edward  R.  Wheeler,  on  the  13th  of  June  1844, 
filed  their  bill  of  complaint,  on  the  equity  side  of  Charles 
county  court,  for  the  purpose  of  vacating  a  deed  of  trust,  which 
had  been  executed  by  Edward  R.  Wheeler  to  Robert  S. 
Reeder,  on  the  21st  of  March  1844,  on  the  ground  that  it  gave 
an  undue  preference  to  a  portion  of  his  creditors,  and  that  it 
was  made  in  view  of  taking  the  benefit  of  the  insolvent  laws ; 
and  also  for  the  purpose,  in  case  the  deed  could  not  be  vacated, 
of  obtaining  a  decree  for  the  sale  of  the  property,  and  for  general 
relief. 

To  this  bill  answers  were  filed  by  the  defendants.  The 
defendant,  Edward  R.  Wlieeler,  admitted  the  claims  of  the 
complainants,  but  averred,  that  the  deed  of  trust  was  made  in 
pursuance  of  an  agreement  between  himself  and  his  securities, 
upon  his  bonds,  as  collector  and  sheriflf  of  Charles  county,  to 
indemnify  and  save  them  harmless  against  their  liabilities  as 
securities,  and  not  with  a  view  of  an  undue  and  improper  pre- 
ference, or  to  take  the  benefit  of  the  insolvent  laws  ^  that  the 
conveyance  was  bona  fide,  and  the  grantor  solvent  and  able 
to  pay  his  debts. 
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After  the  answers  had  been  filed^  the  courts  upon  the  petition 
of  the  complainants^  passed  an  order  on  the  27th  of  March  1845; 
prohibiting  the  trustee  from  disposing  of  any  of  the  property  in 
the  deed;  without  the  authority  of  the  court. 

An  answer  having  been  filed  to  this  petition  ^  the  case  was 
set  down  for  final  hearings  and  the  court;  on  the  17th  of  Jime 
1845;  passed  an  order  dissolving  the  injunction;  directing  the 
trustee  to  sell  the  property;  on  certain  specified  teimS;  and  to 
bring  the  money  into  court  for  future  distribution. 

On  the  6th  of  September  1845;  the  court  passed  a  second 
order;  requiring  the  trustee  to  bring  the  money  and  securities 
in  his  hands;  into  court;  by  a  day  limited;  and  that  he  give 
bond  as  trustee. 

On  the  1st  of  November  1845;  the  trustee  having  made  a 
report;  showing  the  balance  in  his  handS;  in  notes  and  money, 
which  he  states  was  brought  into  court  3  the  court;  on  the  same 
day;  passed  an  order  directing  the  clerk  to  deposit  the  money  in 
bank;  and  referring  the  case  to  the  auditor;  with  directions  to 
distribute  the  money  according  to  legal  priorities. 

The  case;  after  some  further  proceedings;  was  transferred  to 
the  court  of  chancery;  upon  the  petition  of  the  defendants ;  and 
the  chancellor;  on  the  23rd  of  January  1846;  passed  an  order, 
in  which;  after  reciting  that  the  deed  of  trust  had  been  adjudged 
valid  by  the  decree  of  the  county  court;  he  ordered  the  case  to 
be  referred  to  the  auditor;  with  directions  to  state  an  account 
from  the  pleadings  and  proofs. 

The  defendants;  on  the  19th  of  February  1846;  appealed 
from  the  order  of  the  27th  of  March  1845;  the  orders  of  the 
17th  of  June,  the  6th  of  September,  and  the  1st  of  November; 
1845;  and  also  from  the  order  of  the  chancellor;  of  the  23rd  of 
January  1846  ^  and  the  first  question  presented  for  our  conside- 
ration is;  whether  the  defendants  were  authorised  to  appeal 
from  all;  or  any  of  these  orders? 

It  is  manifest;  that  the  appeal  from  the  order  of  the  27th  of 
March  1S45;  must  be  dismissed;  on  the  ground,  irrespective  of 
all  other  reasons;  that  it  was  not  taken  within  the  time  pre- 
scribed by  the  act  of  Assembly  regulating  appeals  from  the 
court  of  chancery;  more  than  nine  months  having  elapsed  from 
the  time  of  the  passing  of  the  order. 
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We  think  it  equally  clear,  that  no  appeal  could  be  enter- 
tained from  the  order  of  the  6th  of  September  1846,  the  order 
of  the  1st  of  November  1845,  or  the  order  of  the  chancellor,  of 
the  23rd  of  January  1846. 

These  are  mere  practical  or  preparative  orders  made  in  the 
progress  of  the  cause,  not  final  in  their  nature,  and  which  do 
not  profess  to  determine  the  question  of  right  between  the  par- 
ties. The  appeal,  therefore,  from  these  orders  must  be  dis- 
missed. 

The  order  of  the  17th  of  June  1845,  stands,  however,  in  a 
different  predicament.  It  is  an  order  for  the  sale  of  real  and 
personal  property,  and  becomes  the  subject  of  appeal,  by  force 
of  the  provisions  of  the  first  section  of  the  act  of  Assembly  of 
1841 .  That  statute  confers,  in  all  cases,  where  there  has  been 
a  decree  or  order  for  the  sale  of  real  or  personal  property,  the 
right  of  an  immediate  appeal. 

This  presents  for  our  examination  the  correctness  of  the  order 
of  the  17th  of  June  1845. 

We  are  satisfied,  that  no  ground  has  been  shown  by  the 
complainants,  on  which  the  validity  of  the  deed  of  trust  of  the 
21st  of  March  1844,  can  be  justly  disputed.  It  appears,  that 
Eduxxrd  R,  Wheeler  never  became  an  appUcant  for  the  benefit 
of  the  insolvent  laws  of  the  State,  and  under  such  circumstan- 
ces it  cannot  be  pretended,  that  the  conveyance  was  made  with 
the  view  of  becoming  an  insolvent  debtor.  This  court  held, 
in  Hic/cly  against  the  Farmers  and  Merchants  Bankj  5  G, 
&^  J,y  381,  ^Hhat  under  the  setded  construction  of  the  insolvent 
laws,  the  words,  with  a  view,  or  under  an  expectation  of  being 
or  becoming  an  insolvent  debtor,  meant,  with  a  view,  or  under 
the  expectation  of  taking  the  benefit  of  the  insolvent  laws." 

That  a  debtor,  though  in  failing  circumstances,  may,  inde- 
pendent of  the  insolvent  or  bankrupt  laws,  prefer  one  class  of 
creditors  to  others,  provided  the  transfer  is  made  in  good  faith, 
is  a  proposition  that  cannot  be  questioned.  5  6r.  4^  /.,  380. 
6  6r.  4*  Jn  217.  We  think,  therefore,  tliat  the  deed  of  trust 
from  Edward  R.  Wheeler  to  Robert  S.  Reede?',  is  to  be  re- 
garded as  a  valid  conveyance. 
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The  right  of  the  complainants  to  file  the  petition  of  the  28th 
of  March  1845^  and  invoke  the  interposition  of  the  courts  has 
been  placed  on  the  ground  that  the  complainants  were  creditors 
of  Edward  R.  Wheeler y  as  sheriff^  and  therefore  provided  for 
by  the  terms  of  the  deed  of  trust. 

K  the  counsel  for  the  complainants  could  have  maintained 
his  first  proposition^  he  woidd  have  placed  the  appellees  within 
the  protection  of  the  conveyance^  because  the  object  of  the 
trust  was  to  secure  the  payment  of  all  the  claims  for  which  the 
bonds  of  the  grantor  were  responsible^  as  collector  and  sheriff 
of  Oiarles  county. 

But  this,  in  our  opinion,  he  has  not  accomplished. 

It  is  |dain,  that  the  debt  due  from  Edward  R.  Wheeler  to 
Joseph  Stone y  was  for  money  loaned  by  Stone  to  Wheeler y  and 
for  which  Wheeler  was  responsible  in  his  individual,  and  not 
in  his  official  capacity. 

The  debt  due  from  Edward  jR.  Wlieeler  to  William  B. 
Stone,  was  created  by  a  bill  of  exchange,  drawn  by  Charles 
W.  Semmes  on  Edward  R,  Wheeler,  in  favor  of  Stone ,  for 
the  sum  of  three  hundred  and  seventy-four  dollars  and  twenty- 
one  cents,  and  accepted  by  Edward  R.  Wheeler, 

It  is  not  contended^  that  the  official  bonds  of  Wlieeler  would 
be  responsible  for  the  payment  of  this  draft,  on  the  mere  accep- 
tance of  Wheeler;  but  it  was  insisted,  that  as  it  appears  from 
the  admissions  of  Wheeler  in  his  answer,  that  the  debt  due 
fivm  Wheeler  to  Semmes  y  the  drawee  of  the  bill  of  exchange, 
was  created  by  fees  placed  in  his  hands  for  collection  as  sheriff, 
it  would  have  been  competent  for  William  B.  Stone  to  have 
proceeded  against  the  official  bond  of  the  sheriff,  as  the  assignee 
of  Charles  W,  Semmes y  on  the  original  consideration. 

An  insuperable  objection  to  the  view  thus  presented  by  the 
counsel  for  the  appellees,  is,  that  a  bill  of  exchange,  although 
accepted,  unless  drawn  on  a  particular  fund,  does  not  operate 
to  invest  the  payee  with  the  character  of  an  assignee. 

In  the  case  of  Sheppard  against  the  State,  use  of  Weisel, 
the  Court  of  Appeals,  at  its  last  session,  held,  ^^that  even  an 
accepted  bill,  unless  drawn  on  a  particular  fund,  does  not 
operate  to  invest  the  payee  with  the  character  of  an  assignee  of 


•^ 


■s 


48  CASES  IN  THE  COURT  OF  APPEALS 

Dilley  vs.  Shipley,  et  aZ.— 1846. 

the  fund.  The  case  in  5  Hilly  416^  is  decisive  upon  this  point. 
In  Harrison  against  Williamson,  2  Edw.  Ry>.y  430,  it  was 
determined,  that  a  bill  of  exchange  has  not  the  effect  of  aa 
assignment  of  the  money  for  which  it  is  drawn  in  the  hands  of 
the  drawee,  unless,  perhaps,  where  it  is  drawn  upon  a  particu- 
lar fund,  and  then,  indeed,  by  the  law  merchant,  it  loses  its 
character  as  a  bill  of  exchange." 

The  complainants  having  then  no  interest  in  the  trust  created 
by  the  deed  of  the  21st  of  March  1844,  the  county  court  erred 
in  entertaining  their  petition,  and  passing,  at  their  instance,  the 
order  of  the  17th  of  June  1845.  The  petition  of  the  complain- 
ants  should  have  been  dismissed.  We  think,  therefore,  that 
the  order  of  the  17th  of  June  1845,  must  be  reversed. 

The  order  of  the  17th  of  June  1845,  is  reversed,  and  a  decree 
will  be  signed,  dismissing  the  bill  and  petition. 

DECREE    REVERSED,    dCC. 


Joseph  Dilley  vs.  Frederick  Shipley,  Lewis  D.  Beall 

AND  S.  A.  Leckey. — June  1846. 

5.  recoyered  a  judgment  against  K.  8f  Co.,  before  a  justice  of  the  peace. 
Afterwards,  D.  and  B.  went  before  the  justice  to  supersede  the  same; 
which  appeared  by  an  entry  on  the  foot  of  the  judgment,  as  follows  : 
"Superseded  by  D.  and  B.  for  twelve  months."  The  act  of  1825,  cU. 
223,  sec.  2,  which  gives  the  form  of  the  entry  of  supersedeas,  requires  the 
insertion  of  the  date  of  confessing  it,  as  a  part  of  the  entry,  which  in  this  case 
was  omitted.  Upon  a  bill,  filed  by  D.  and  B.,  to  restrain  execution  upon 
the  supersedeas,  after  the  lapse  of  twelve  months,  the  county  court  dis- 
solved the  injunction  as  to  i>.,  and  made  it  perpetual  as  to  B;  Held, 
upon  appeal  by  D.,  that  it  ought  to  have  been  made  perpetual  as  to  him. 

Appeal  from  the  Equity  side  of  Allegany  county  court. 

The  bill  in  this  cause  was  filed  on  the  8th  May  1843, 
by  Joseph  Dilley  and  George  W.  Bedford ,  and  alleged,  that 
Frederick  Shipley  obtained  two  judgments,  against  George 
JH.  Krebs  Sf  Co,j  which  said  G,  H  K,  is  since  dead,  and 
insolvent;  and    Charles  W.  Krebs,  the  only  other  partner 
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in  said  firm  of  G.  H.  K,  ^  Co.^  is  also  now  insolvent.  The 
said  JP.  jSi.  recovered  the  said  judgments  before  one  £f.  A. 
Leckey,  a  justice  of  the  peace  of  the  said  county,  against  the 
said  6?.  H-  jBl.  4*  Co.,  on  the  2nd  April  1842.  One  for  the 
amount,  of  $34.15,  debt,  with  interest  and  costs;  and  the 
other,  for  $82.56,  debt,  dtc.  That  the  said  Joseph  Dilley 
and  G.  W,  j5.,  were  entered  by  the  said  5.  A.  Leckey, 
as  superseders  in  the  said  judgments,  in  the  words  and  figures 
following,  to  wit,  ^'  superseded  by  Joseph  Dilley  and  George 
W,  Bedford  for  twelve  months;"  is  used  the  same  form 
in  each  case,  as  will  appear  by  reference  to  the  copies 
herewith  filed;  that  the  said  F.  S.  has  caused  to  be  issued 
an  execution  or^./a.,  on  each  of  the  said  judgments,  agaain&t 
the  superseders  of  the  said  judgments,  and  has  placed  the 
the  same  in  the  hands  of  Lewis  D.  BeaU,  a  constable,  in  and 
for  said  county  ;  who  has  seized  and  taken  by  virtue  of  said 
executions,  the  goods  and  chattels  of  one  of  your  orators,  the 
said  Cr.  W.  B,y  and  is  now  about  to  expose  the  same  to 
public  sale  to  satisfy  said  judgments.  Your  orators  are  advised, 
that  the  said  supersedeas'  judgments  are  illegally  taken,  and 
infomially  entered,  by  the  said  Sf.  A.  L,,  and  that  the  same 
are  illegal  and  void,  and  that  your  orators  are  not  in  any 
manner  bound  thereby;  the  same  not  having  been  taken  and 
entered  in  the  manner  and  form  prescribed  by  the  act  of  1825, 
ch.  223,  sec.  2,  that  the  said  judgments  are  illegal  and  void, 
for  other  reasons,  in  law  and  fact. 

Prayer,  that  the  said  JP.  fif.,  jS.  A.  L.  and  L.  D,  B.y  may 
answer,  and  by  injunction  be  restrained  from  further  prosecut- 
ing the  said  judgments,  and  from  selling  the  goods  and  chattels 
of  your  orators,  under  the  said  executions,  or  either  of  them ; 
and  from  issuing,  having  issued,  or  serving  on  your  orators,  any 
executions  whatever,  upon  the  said  judgments  aforesaid,  or 
either  of  them ;  for  subpoenay  and  for  other  and  general 
relief,  &c. 

With  the  said  bill  were  exhibited  the  following  copies  of 
the  judgments. 

Frederick  Shipley  vs,  George  H.  Krebs  Sf  Co, — April  2nd, 
1842.     Judgment  in  favor  of  plaintiffs  for  $34.15,  doUs.  debt, 
7        V.4 


50  CASES  IN  THE  COURT  OF  APPEALS 

Dilley  vs.  Shipley,  et  al. — 1846. 

interest  from  February  19th,  1842,  and  costs,  68^  cents. 
Superseded  by  Joseph  Dilley  and  Georg  W,  F'dfordy  for 
twelve  months.  A  true  copy,  as  witness  my  hand  and  seal. 
S,  A,  Leckey, — Seal. 

Frederick  Shipley  vs.  Geo.  H.  Krebs  If  Co, — April  2nd, 
1842.  Judgment  in  favor  of  plaintiff  for  $82.56J,  dolls, 
debt,  interest  from  February  19th,  1842,  and  costs^  83J. 
Superseded  by  Joseph  Dilley  and  George  W.  Bedfordy  for 
twelve  months.  A  true  copy,  as  witness  my  hand  and  seal. 
iS.  A,  Leckey. — Seal. 

On  the  8th  May  1843,  the  county  court,  (Marshall,  A.  J,) 
ordered  an  injunction  to  issue. 

The  answer  of  Frederick  Shipley y  after  admitting  the  facts 
in  the  bill  alleged,  stated,  that  shortly  after  the  entry  of  said 
complainants,  by  the  said  S.  A.  Leckey ^  as  superseders 
upon  said  judgments^  to  wit,  on  the  25th  April  1842,  a  deed  of 
mortgage  was  made  between  the  said  G.  H.  K.  and  the  com- 
plainant, /.  Z>.,  in  which  it  is  recited,  that  the  comjJainant 
/.  D.  had  become  surety  by  way  of  supersedeas,  for  the  said 
G.  H.  K.;  and  for  G.  H.  K.  and  C.  W.  K.,  in  certain 
judgments  in  said  deed  particularly  mentioned;  among  which 
said  judgments,  are  the  two  against  G.  H.  K.y  and  C.  W.  K.y 
at  the  suit  of  F.  S.;  and  this  defendant  is  advised,  that  the 
complainant,  /.  D.y  is  estopped  from  averring  against  the 
validity  of  said  supersedeas.  This  defendant  further  answer- 
ing, states,  as  to  the  complainant,  Joseph  Dilley,  that  by  cer- 
tain articles  of  agreement,  under  seal,  entered  into  between  a 
certain  John  Williams  and  Charles  W.  Krebs  of  the  first  part, 
and  the  complainant,  Joseph  Dilley,  of  the  second  part,  dated 
the  24th  October  1842,  it  is,  among  other  things,  agreed,  by 
and  between  the  said  parties,  in  the  words  following,  to  wit : 
that  the  said  /.  W.  and  C.  W.  K.,  for  and  in  consideration  of 
the  premises,  and  for  and  in  consideration  of  the  sum  of  five 
dollars,  in  hand  paid,  to  the  said  J.  W.  and  C.  W.  K.,  the 
receipt  whereof  is  hereby  acknowledged,  have  bargained  and 
sold,  covenanted  and  agreed,  to  and  with  the  said  J.  Z>.,  his 
heirs  and  assigns,  as  follows,  that  is  to  say:  the  said  /.  W. 
and  C  W.  K.,  shall  continue  to  work  the  said  steam  saw  mill, 
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under  the  control  of  the  said  C  W.  K.,  and  the  said  /.  /)., 
jointly;  and  the  lumber;  when  cut;  shall  be  delivered  to  the 
said  /.  D.y  at  the  mills;  and  shall  be  the  property ;  and  in  pos- 
session of  the  said  J,  D,j  as  soon  as  the  same  shall  be  cut 
and  felled  upon  the  said  premises^  for  the  uses  and  purposes 
hereinafter  mentioned.  And  the  said  J,  Z>-,  by  and  with  the 
advice  and  management  of  the  said  C  W,  K,^  shall  transport 
and  convey  the  said  lumber  to  market  to  Cumberland y  or  any 
other  place  where  they,  the  said  /.  D,  and  C,  W.,  may  think 
it  advisable  to  convey  the  said  lumber.  And  the  said  J.  D. 
shall  sell  the  said  lumber^  and  from  the  proceeds  thereof  shall; 
first;  indemnify  himself  for  and  against  certain  liabilities,  which 
he  is  under  in  consequence  of  having  superseded  certain  judg- 
ments; particularly  described  and  set  forth  in  a  deed  of  mort- 
gage from  G,  H  K,  to  the  said  J.  Z>.;  bearing  date  the  25th 
April  1S42.  This  defendant  further  answering;  stateS;  that 
among  the  liabilities  in  said  deed  of  mortgage;  referred  to  in 
said  articles  of  agreement;  are  these  same  judgments  of  super- 
sedeas; in  favor  of  this  defendant;  and  not  other  and  different 
judgments.  This  defendant  further  states,  that  he  has  been 
credibly  informed  and  believes;  that  the  said  J,  D.y  by  virtue 
and  in  pursuance  of  the  contract  in  the  said  articles  of  agree- 
ment contained;  went  on  and  cut  down  a  large  quantity  of 
timber;  and  sawed  the  same  into  lumber,  which  he  brought  to 
market;  and  made  sale  thereof;  or  a  part  thereof ;  and  that 
the  proceeds  of  such  sales  were  more  than  sufficient  to  pay  off 
and  satisfy  the  judgments  above  referred  to.  This  defendant 
is  advised;  that  the  complainant  J.  D.  is  estopped;  both  at  law 
and  in  equity,  from  avemng;  against  the  validity  of  said 
judgments  of  supersedeas. 

This  defendant;  with  his  answer;  filed  the  mortgage  and 
articles  of  agreement  referred  to  therein,  but  the  proof  showed 
that  Dilley  was  not  indemnified;  under  either;  for  his  surety- 
ship on  account  of  G.  W.  K.  and  Co,  to  the  defendant  F,  S.y 
and  their  other  creditors;  who  were  also  mentioned  in  the 
mortgage. 

The  answer  of  L.  D,  Becdl  admitted;  that  he  was  proceed- 
ing to  enforce  the  judgments  by  execution  then  in  his  hands. 
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The  answer  of  S.  A.  Leckef/y  stated,  that  the  said  £>.  and  B. 
came  before  him,  and  informed  him,  that  they  wished  to 
become  superseders  in  said  judgments ;  and  at  (heir  request, 
he  made  the  entry  on  his  docket  in  the  usual  and  customary 
manner,  and  as  set  forth  in  complainants'  exhibits  ;  that  said 
complainants  had  knowledge  of  said  entry  so  made,  and  did 
not  object  to  the  same.  This  defendant  believes,  that  at  the 
time  the  complainants  became  such  superseders,  that  it  was 
understood  that  the  name  of  B.  was  only  used  to  comply  with 
what  was  thought  to  be  the  law  in  relation  to  supersedeas,  to 
wit,  that  two  persons  were  required  ;  and  that  it  was  not 
intended,  as  between  D,  and  £.,  that  B.  should  beat  all 
liable,  but  it  was  distincdy  understood,  that  D.  intended  thai 
he  should  be  liable,  as  he  Z>.  had  received  from  G,  H.  K., 
a  bill  of  sale  of  certain  property,  therein  mentioned,  and 
which  bill  of  sale  or  mortgage  was  executed  before  said  Z>. 
would  agree  to  supersede  the  two  judgments  in  favor  of  S,, 
and  others,  particularly  mentioned  in  said  deed  of  mortgage. 

On  the  10th  June  1844,  the  cause  standing  ready  for  hear- 
ing, on  the  motion  to  dissolve  the  injunction,  the  county  court, 
(Buchanan  and  Marshall,  A.  J.,)  ordered  the  injunction, 
as  to  the  complainant,  Dilley y  to  be  dissolved,  but  as  to  Bed- 
ford y  to  be  made  perpetual. 

From  this  order  Joseph  Dilley  appealed  to  this  court. 

The  act  of  1826,  ch.  223,  sec.  2,  directs  the  justice  of  the 
peace  to  repeat  the  form  of  a  supersedeas  to  the  defendant  and 
his  securities,  and  that  he  shall  enter  the  same  in  his  docket, 

and  also  endorse  on  the  judgment : — ^^ Superseded  by 

this day  of for months." 

The  cause  was  argued  before  Archer,  C.  J.,  Dorse y, 
Chambers,  Spence,  and  Martin,  J. 

By  McKaig  for  the  appellant. 

By  Pearre  and  Price  for  the  appellees. 

DoRSEY,  J.,  delivered  the  following  dissenting  opinion,  in 
which  Spence,  J.,  united. 
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That  the  grounds  of  my  dissent  from  the  opinion  of  the 
court  may  not  be  misunderstood;  I  proceed  briefly  to  state 
them. 

I  hold  it  to  be  a  clear  principle  of  chancery  jurisdiction, 
that  before  a  court  of  chancery  will,  by  way  of  injunction, 
interpose  its  authority  to  prevent  the  execution  of  judicial 
process,  issuing  from  a  court  of  law,  of  competent  jurisdiction, 
it  must  be  made  to  appear,  that  the  service  of  such  process  is 
against  equity  and  conscience;  or  that  it  would  exact  from  the 
party  complainant,  the  performance  of  that,  which  it  would  be 
inequitable  and  unconsciencious  to  demand  of  him. 

Was  such  the  nature  and  effect  of  the  process  issued  in  this 
cause,  to  stay  which  the  injunction  was  granted,  and  which  has 
been  made  perpetual  by  the  decree  of  a  majority  of  this  court,  is, 
I  humbly  conceive,  the  question  that  must  determine  the  appel- 
lant's right  to  the  injunction  he  obtained  ? 

It  is  an  undeniable  fact,  patent  as  well  upon  the  face  of  the 
bill,  as  upon  the  answer  and  proofs  in  the  cause,  that  the  only 
objection  to  the  supersedeas  judgments,  the  only  giound  upon 
which  their  execution  could  be  staid,  was  the  mistake  of  the 
magistrate,  in  not  stating  the  date  when  the  judgments  were 
confeaBed  before  him.  Every  other  requisition,  to  the  validity 
of  the  judgments  confessed,  was  fully  complied  with.  No  pre- 
tence that  every  thing  was  not  done  on  the  part  of  the  appellant, 
which  the  law  required,  to  give  efficacy  to  the  judgments.  Not 
even  an  intimation  that  he  has  been  prejudiced  or  injured,  by 
this  mistake  of  the  justice  of  the  peace,  or  that  the  appellant's 
responsibilities  have  been  increased  thereby;  or  that  payment  of 
the  judgments  is  about  to  be  enforced  against  him,  before  the 
expiration  of  the  stay  of  execution,  to  which  he  would  have 
been  entitled,  had  the  magistrate,  in  taking  the  supersedeas, 
in  all  things  performed  his  duty.  There  was  not  the  sem- 
blance of  any  such  ground  for  equitable  relief,  disclosed  in  the 
appellant's  case.  Every  principle  of  equity,  justice,  and  con- 
science, called  upon  him  to  do  that,  which  the  process  of 
execution,  complained  of,  was  designed  to  enforce. 

Is  it,  then,  consistent  with  the  principles  of  equity  jurispru- 
dence, that  a  court  of  equity,  of  conscience,  should,  by  its  writ 
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of  injunction^  arrest  the  aim  of  the  law^  when  exacting  the 
performance  of  such  a  duty  ? 

It  should  be  remembered,  that  a  writ  of  injunction  in  aid  or 
protection  of  legal  rights,  does  not  issue  as  a  matter  of  course, 
ex  debitoJttstituB;  but  that  it  is  a  high  prerogative  writ,  resting 
in  the  sound  discretion  of  a  court  of  chancery;  to  be  issued, 
only,  in  obedience  to  the  dictates  of  public  policy,  or  of  equity 
and  conscience.  In  aid  or  protection  of  legal  rights,  it  never 
issues,  unless  at  the  promptings  of  public  policy,  or  equity  and 
conscience.  The  appellant  can  invoke  no  such  friendly  influ- 
ence in  support  of  his  application. 

I  therefore  think,  that  the  injunction,  in  this  case,  issued 
improvidently  5  and  that  the  order  of  the  county  court  dissolving 
it,  ought  to  be  affirmed. 

Instead  of  granting  an  injunction  to  the  appellant,  to  restrain 
proceedings  at  law,  on  the  judgments,  against  him,  a  court  of 
equity  ought  to  have  listened,  with  a  willing  ear,  to  an  appli- 
cation from  the  appellee,  for  an  injunction  to  restrain  the 
appellant  from  setting  up  at  law,  this  mistake  of  the  magistrate^ 
as  a  defence  against  the  execution  of  the  judgments. 

The  views  I  have  taken  of  this  case,  renders  it  unnecessary 
for  me  to  examine  various  questions  discussed  in  the  argument, 
and,  especially,  whether  the  appellant  had  any  standing  in 
equity;  on  the  ground  that  adequate  relief  could  have  been 
obtained  by  him  at  law,  on  a  motion,  before  the  magistrate  by 
whom  they  were  issued,  to  supersede  the  executions;  or  by  a 
motion  to  quash  them,  upon  their  return. 

By  the  Court  : — 

The  order  of  the  county  court  is  reversed,  as  to  the  appellant; 
and  the  injunction  made  perpetual,  with  costs,  in  his  favor. 

DECREE    REVERSED    WITH    COSTS. 
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Wilson  Compton,  guardian  op  Barnes  Compton,  vs. 
Richard  Rarnes  and  Robert  Fergusson,  executors 
OF  John  Barnes. — June  1846. 

After  probate  of  a  will»  and  grant  of  letters  testamentary,  it  is  the  duty  of 
executors  to  appear  to,  and  defend  a  caveat  to  the  will,  under  which  they 
are  acting,  and  make  all  necessary  preparations  for  its  trial,  upon  its 
merits. 

The  employment  of  counsel  for  such  purposes,  is  incidental  to  their  duty;  and 
it  would  be  unjust  not  to  allow  to  such  executors,  out  of  the  estate  of  the 
deceased,  the  expenses  necessarily  incurred  by  them  in  the  discharge  of 
their  duty. 

The  dcTisee  of  personal  property  in  a  will,  has  a  right  to  call  upon  tlie 
orphans  court,  to  determine  upon  the  legality  of  an  order  of  court,  to 
employ  counsel,  and  the  reasonableness  of  the  allowance  to  them  under 
such  an  order. 

The  counsel  fee  paid  by  a  caveator  of  a  will  admitted  to  probate,  is  evidence 
of  the  reasonableness  of  a  similar  fee  allowed  to  the  executor,  for  the 
caveatee's  counsel,  to  maintain  it. 

Appeal  from  the  Orphans  court  of  Charles  county. 

On  the  5th  Januaiy  1844,  John  Barnes  made  his  last  will, 
and  devised  to  his  grandson,  Barnes  Compton y  in  fee,  all 
that  part  of  his  estate  called,  &c.,  and  all  the  residue  of  his 
estate,  (except  two  manumitted  negroes,  and  $500  per  annum 
to  his  nephew,  W.  C  Barnes,  for  ten  years,  for  life,)  with 
remainder  over  to  his  nephews,  and  certain  other  of  his  grand- 
children, absolutely.  This  will  was  admitted  to  probate  a 
few  days  after  its  execution. 

On  the  21st  December,  1844,  the  appellant  iled  a  petition, 
suggesting,  that  the  testator  at  the  time  of  making  his  will, 
was  incapable  of  making  a  valid  will  and  testament,  &c, 
jxajring  that  it  might  be  decreed  void. 

Afterwards,  the  appellant  petitioned  the  orphans  court  for 
leave  to  employ  counsel,  to  maintain  his  caveat;  and  that  court 
gave  leave,  to  employ  such  counsel  as  the  appellant  might 
deem  proper,  and  that  he  be  authorised  to  pay  to  two  counsel, 
one  hundred  dollars  each;  and  if  the  will  was  defeated,  the 
court  would  give  a  liberal  compensation. 
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In  the  year  1845,  the  orphans  court  ordered  that  the  sum  of 
$150,  in  addition  to  what  had  already  been  authorized  to  be 
allowed  to  the  appellant,  for  the  purpose  of  employing  counsel 
to  prosecute  the  caveat  aforesaid. 

In  the  month  of  August,  1845,  the  executors  of  the  deceased, 
the  appellees,  petitioned  the  court  for  an  allowance  to  counsel, 
to  maintain  the  will  in  opposition  to  the  caveat,  and  an  allow- 
nnce  of  $350  was  awarded. 

From  this  order  an  appeal  was  taken. 

The  cause  was  argued  before  Archer,  C.  J.,  Dorbey, 
Chambers,  Spence,  Magruder  and  Martin,  J. 

By  Crain,  for  the  appellant. 

By  John  Johnson,  for  the  appellees. 

Dorse Y,  J.,  delivered  the  opinion  of  this  court. 

The  last  will  and  testament  of  John  Barnes,  the  testator, 
having  been  admitted  to  probate,  nearly  twelve  months  after- 
wards Wilson  Compton,  the  guardian  of  Barnes  Compton,  the 
grandson  of  the  deceased,  filed  a  caveat  to  vacate  the  will;  and 
on  a  petition  filed  for  that  purpose,  obtained  an  order  from  the 
orphans  court  of  Charles  county,  authorising  the  guardian  to 
employ  counsel  to  prosecute  the  caveat;  and  as  a  compensation 
for  the  professional  services  thus  obtained,  to  pay  the  sum  of 
three  hundred  and  fifty  dollars.  The  appellees,  the  execu- 
tors, having  appeared  to  the  caveat,  applied  to  the  orphans 
court  to  make  an  allowance  for  the  employment  of  counsel  to 
resist  the  caveat.  Whereupon  the  court  passed  an  order, 
making  the  same  allowance  to  the  counsel  to  be  employed  in 
opposing  the  caveat,  that  had  been  allowed  to  the  counsel  to  be 
retained  in  its  support;  and  directed  the  payment  thereof,  out 
of  the  estate  of  the  testator.  From  this  order  the  present 
appeal  has  been  taken.  And  in  support  of  it,  on  behalf  of  the 
appellant,  it  has  been  urged,  that  should  the  will,  on  the  suc- 
cessful prosecution  of  this  caveat,  be  vacated  and  annulled, 
Barnes  Compton,  as  the  heir  and  next  of  kin  of  the  testator, 
will  become  entitled  to  the  whole  of  his  real  and  personal 


r 
1^ 


\ 


OP  MARYLAND.  57 


Gompton  vs.  Barnes,  et  al. — 1846. 


estate;  and  thai  the  order  of  the  court  appealed  from^  is  an 
appropriation  of  a  portion  of  his  estate,  for  the  employment  of 
counsel  to  defeat  his  estate.  If  the  will  had  not  been  admitted 
to  probate,  and  letters  testamentary  not  granted  thereon,  the 
ground  urged  in  opposition  to  the  order  might  be  entided  to 
grave  consideFation.  But  after  the  probate  of  the  will,  and  the 
granting  of  letters  testamentary  to  the  executors,  it  was  their 
bounden  duty  to  appear  to  the  caveat,  and  in  the  defence  to 
make  all  necessary  preparations  for  its  trial,  upon  its  merits. 
The  employment  of  counsel  for  that  purpose,  follows  as  a 
necessary  incident  to  the  unquestioned  powers  and  duties  of 
the  executors;  and  it  would  be  inconsistent  with  every  principle 
of  reason,  law,  and  justice,  not  to  allow  to  the  executors  out  of 
the  estate  of  the  deceased,  the  expenses  by  them  necessarily 
incurred  in  the  faithful  discharge  of  their  duties. 

If  the  right  of  appeal,  in  this  case,  be  asserted,  solely  on  the 
ground  of  the  injury  inflicted  on  the  rights  and  interests  of  the 
appellants,  as  the  heir  and  next  of  kin  of  the  deceased,  he  has 
DO  standing  in  this  court,  and  his  appeal  should  be  dismissed. 
It  not  appearing  by  the  record  that  the  caveat  has  been  ruled 
good,  the  appellant  has  shewn  no  prejudice  to  his  interests  by 
the  Older  appealed  from;  and  consequendy,  on  that  ground 
would  be  incompetent  to  the  prosecution  of  the  present  appeal. 
But  the  appellant  being,  by  the  will,  a  devisee  for  life  of  the 
estate  of  the  deceased,  has,  in  virtue  thereof,  a  right  to  call 
upon  this  court  to  determine  the  legality  of  the  order,  and  the 
reasonableness  of  the  allowance  to  be  paid  to  counsel,  sustain- 
ing the  will.  The  legality  of  the  order,  this  court  have  already 
sanctioned,  and  in  the  absence  of  all  proof,  shewing  a  dispa- 
rity between  the  value  of  the  services  of  counsel  opposing,  and 
of  counsel  supporting,  the  caveat,  we  think  it  would  come  with 
an  iU  grace  from  appellant,  to  say  that  the  allowance  made  to 
the  a]^llees  counsel,  has  been  excessive;  when,  at  the  same 
time,  he  obtained  from  the  orphans  court  the  same  allowance 
to  the  counsel  employed  by  him,  in  sustaining  the  caveat. 

The  order  of  the  orphans  court,  appealed  from,  is  aflirmed, 
with  costs. 

ORDER   AFFIRMED,    WITH   COSTS. 

8        v.4 
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George  McCullough  vs.  The  Annapolis  and  Elkridge 

Railroad  Company. — June  1846. 

By  the  act  of  1841,  chap.  168,  the  JinnapolU  Sf  Etkridge  Railroad  Co.  were 
authorised  to  issue  bonds,  to  an  amount  not  exceeding,  &e.,  in  the 
names  of  the  creditors  of  that  company,  as  payees.  A  special  fund  was 
designated  in  the  act  for  the  payment  of  interest,  the  principal  being  irre- 
deemable for  thirty  years.  Another  section  of  the  act  referred  the  claims 
of  P.  to  the  arbitrament  of  L.,  and  any  amount  so  found  due  him,  should 
be  paid  in  like  manner  as  the  claims  of  other  creditors,  **  and  not  other- 
wise." Held  :  that  the  creditors  for  whom  proyision  is  made,  as  aforesaid, 
were  to  be  creditors  of  the  company  at  that  time  ;  and  the  fund  thereby 
created,  is  for  the  payment  of  those  claims,  and  none  others.  All  the, 
then,  creditors  have  an  interest  in  it;  and  of  which  they  couldnot  be 
deprived  by  the  board  of  directors  of  the  company,  without  their  consent. 

To  entitle  P.  to  an  interest  in  this  fund,  he  must  submit  his  claim  to  the 
award  of  L.,  which  is  conclusive,  and  so  of  his  assigns.  The  proof  of  such 
submission  is  upon  him,  and  the  directors  of  the  company  could  not  autho- 
rise their  president  to  issue  a  bond  to  the  assignee  of  P.,  payable  out  of  the 
fund  created  by  that  act,  unless  P*8  claim  had  been  first  ascertained  by  L. 

And  where  the  legislature,  by  a  subsequent  act,  (1843,  chap.  188,)  submitted 
the  claim  of  P.  to  other  arbitrators,  to  proceed  de  novo,  disregarding  the 
act  of  1841,  and  directed  the  company  to  issue  the  bonds  mentioned  in  the 
fint  act,  to  such  additional  amount  as  would  be  suf&eient  to  pay  the  teeond 
award.  It  was  further  hetd,  that  the  creditors  of  the  company,  or  such 
of  them  as  had  agreed  to  the  law  of  1841,  and  their  claims  ascertained 
by  the  company,  have  an  interest  in  the  fund,  and  without  their  consent, 
no  part  of  it  could  be  applied  to  the  payment  of  any  debt  for  which  the  act 
of  1841  did  not  provide. 

Until  creditors  to  whom  bonds  were  issued  under  the  act  of  1841,  are  satis- 
fied, the  fund  provided  by  that  act  belongs  to  them,  and  cannot  be  taken 
from  them. 

Under  the  charter  of  the  •Annapolis  and  Elkridge  RaUroad  Company,  (1836, 
chap.  298,)  many  of  the  provisions  of  which  are  borrowed  from  that  of  the 
Ballmort  ir  Ohio  Railroad  Con^ony,  the  directors  thereof  cannot,  by  reso- 
lution or  by-law,  deny  either  to  the  president  of  the  company  or  the 
directors  appointed  by  the  State,  the  same  right  to  vote  upon  the  various 
questions  to  be  decided  by  the  president  and  diroctors,  as  those  who  are 
elected  by  the  stockholders  possess. 

The  president  of  that  company,  therefore,  cannot  by  resolution  have  his 
right  to  vote  restrained  to  the  mere  right  of  giving  a  casting  vote  in  case  of 
a  tie. 

Appeal  from  Anne  Arundel  county  court. 

On  the  21st  April  1846,  the  appellant  filed  his  petition; 
Megiug,  that  heretofore;  on  or  about  (he  14th  Februaiy  1846, 
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the  Annapolis  and  Elkridge  Railroad  Company y  by  their 
resolution  duly  passed^  authorised  and  directed  the  president  of 
the  said  company  to  issue  to  Passmore  McCuIlough^  or  to  his 
order,  or  to  his  assignees,  if  it  should  appear  that  any  assign- 
ment had  been  made  prior  to  the  said  resolution,  certain  bonds 
which  the  said  company  were  authorised  to  issue  under  an  act 
of  the  General  Assembly  of  1841,  ch.  168,  to  the  amount  of 
$4227.96,  after  deducting  from  said  amount  whatever  interest 
might  be  due  on  the  several  claims  of  Robert  Welch y  of  Ben. , 
for  which  bonds  were,  on  the  said  day,  directed  to  be  issued  to 
the  said  Welch  ^  provided  that  before  the  said  bonds  should  be 
issued  to  the  said  McCuUovghy  he  should  file  with  the  president 
of  the  said  company  a  written  obligation,  to  be  approved  by 
the  counsel  of  the  said  company,  discharging  the  said  company 
of  any  indebtedness  to  him  on  any  account  whatever.     That 
the  said  Passmore  McCtdlough  had,  previously  to  the  passing 
of  the  said  resolutions,  assigned  to  your  petitioner  of  his  claim 
upon  the  said  company  to  the  extent  of  $3116.39 ;  and  after- 
wards, that  is  to  say  in  the  month  of  March  in  the  said  year, 
the  said  Passmore  McCvUovgh  presented  to  the  said  president, 
and  oflered  to  file  with  him  his  release  to  the  company,  duly 
approved  by   Thomas  S.  Alexander y  Esq,,  counsel  of  the 
said  company,  wherein  he  discharged  and  exonerated  the  said 
company  from  all  claims  which  he  had  against  them,  which 
was  duly  executed  under  his  seal,  and  thereby  authorised  and 
required  the  said  president  to  issue  to  your  petitioner  bonds 
directed  to  be  issued  under  said  resolution,  to  the  extent  of  the 
sum  of  $3116.39,  all  which  will  more  fully  appear  by  a  refer- 
ence to  the  said  release,  herewith  filed  and  marked  exhibit  A. 
That  on  the  day  on  which  the  said  Passmore  offered  to  file 
with  the  said  president  his  said  release,  your  petitioner,  by  his 
counsel,  demanded  the  issue  of  the  said  bonds,  according  to 
the  said  resolution,  which  the  said  president  positively  and 
peremptorily  declined  and  refused  to  do,  alleging,  that  the  said 
resolution  was  not  properly  passed,  because  he,  as  president, 
had  not  been  permitted  to  vote  at  the  meeting  of  the  president 
and  directors  of  the  said  company,  at  which  the  said  resolution 
was  passed ;  whereas  your  petitioner  avei-s,  that  the  majority  of 
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the  said  directors  had  determined  that  the  said  president  had 
no  right  to  vote  in  the  said  matter^  under  an  existing  by-law  of 
the  said  company^  which  prevented  his  so  doings  and  that 
whether  he  had  or  had  not  voted,  and  the  reason  of  his  not 
voting  could  not  and  did  not  in  anywise  concern  your  peti- 
tioner;  or  affect  his  right  to  the  said  bonds  as  aforesaid,  directed 
by  the  said  resolution  to  be  issued  as  aforesaid.  That  at  the 
time  of  the  passing  of  the  said  resolution,  and  ever  since,  up  to 
the  present  time,  James  Igleharty  of  the  city  of  AnnegMdiSy  was 
and  still  is,  president  of  the  said  company,  and  that  as  such, 
the  said  James  Igkhart  has  refused,  as  aforesaid,  to  issue  the 
said  bonds  above  demanded  by  your  petitioner,  as  aforesaid, 
and  that  by  means  of  his  said  refusal  to  issue  the  said  bonds, 
your  petitioner  has  suffered  great  injustice  and  is  without 
remedy,  except  by  the  interposition  of  your  honors  by  the  State's 
writ  of  Mandam/us,  And  he  therefore  humbly  prays,  that  the 
State's  writ  of  Mandamus^  may  be  issued  by  your  honors,  to 
be  directed  to  the  said  James  J^lehart,  president  of  the  Anwgh 
oUs  and  Elkridge  Railroad  Company  y  commanding  him, 
without  any  further  delay  and  all  excuses  set  apart,  to  issue  to 
your  petitioner  and  in  his  favor,  bonds  to  the  extent  of  ^116.39^ 
as  authorised  and  directed  by  the  said  resolution ;  and  the  said 
Oeorge  McOuUough  further  shews,  that  it  was  the  duty  of  the 
said  Jam£s  Iglehart,  as  president  of  the  said  company,  to  issue 
and  put  the  corporate  seal  of  the  company  to  the  said  bonds, 
and  in  proof  thereof  and  of  the  passage  of  the  said  resolution, 
herewith  files  as  part  of  his  petition,  exhibits  B  and  C. 

This  petition  was  verified  by  the  oath  of  the  petitioner. 

Exhibit  A. — ^Whereas  by  a  resolution  of  the  board  of  direc- 
tors of  the  Annapolis  and  EUcridge  Railroad  Company  y 
passed  on  the  14th  day  of  February  1846,  the  president  is 
directed  to  issue  bonds  to  Passmore  McCuUoughy  or  to  his 
order,  or  to  his  assignees,  authorised  under  the  act  of  1841,  ch. 
168,  to  the  amount  of  $4427.% ;  and  it  is  further  provided, 
that  before  the  said  bonds  shall  be  issued  as  aforesaid,  the  said 
McOuUaugh  shall  file  with  the  president  of  the  company  a 
written  obligation,  to  be  approved  by  the  counsel  of  the  com- 
pany, dischaiging  the  company  of  any  indebtedness  to  him  on 


OF  MARYLAND.  61 


McGullough  ««.  Annapolis  &  Elkridge  Railroad  Ck>. — 1646. 

any  account  whatever ;  and  whereas  the  said  president  is  about 
to  issue  bonds^  as  aforesaid,  to  James  Murray,  of  the  city  of 
Annapolis y  to  the  amount  of  $519.79,  and  to  George  McOul- 
lough  to  the  amount  of  $3116.39,  amoundng  in  the  aggregate 
to  the  aforesaid  sum  of  $4427.96,  after  deducting  from  said  last 
amount  the  sum  of  $282.78,  for  interest  due  on  the  claims  of 
Robert  Welcliy  of  Ben.  Now  this  obligation  witnesseth,  that 
the  said  Passmore  McOuUough,  in  consideration  of  the  deliveiy 
of  the  said  bonds  to  the  said  James  Murray ,  WiUiam  Schley 
and  George  McCullough^  and  concurrently  with  the  execution 
of  these  presents,  doth  hereby  release,  acquit,  exonerate  and 
diachaige  the  Annapolis  and  Elkridge  Railroad  Company 
from  all  claims  and  demands  whatsoever,  which  the  said  Pass- 
more  McOuUough  hath  or  ever  had,  or  might  have  at  any 
time,  against  the  said  Annapolis  and  Elkridge  Railroad  Com- 
pany y  founded  on  or  arising  out  of  any  dealings  or  transactions 
which  has  ever  been  had  between  the  said  company  and  the 
said  McCuUough,  In  witness  whereof,  the  said  Passmore 
MoOidlough  hath  hereunto  set  his  hand  and  afiixed  his  seal, 
OD  this  24th  day  of  February,  in  the  year  1846. 

Passmore  McGullough,    (  Seal. ) 
Signed,  sealed  and  delivered  in  the  presence  of  JET.  McGul- 
lough. 
Upm  which  said  exhibit  was  thus  endoised,  to  wit : 
''The  resolution  within  recited,  refers  to  nothing  mcure  than 
the  faan  of  the  release  to  be  given  by  Mr.  McCuUoughy  for 
my  approval ;  I  think  the  within  is  in  form  right. 
Fib'y  24/A  1846.  Th.  S.  Alexander." 

Eixhibit  B. — ^At  a  meeting  of  the  president  and  directors  of 
the  Afmqpolis  and  Elkridge  Railroad  Company,  held  on 
Saturday^  the  14th  February  1846.  Present,  James  J^lehariy 
Esq.y  president,  Nicholas  Brewery  George  Wells,  George 
McNeir,  William  Bryan,  James  H.  Igleharty  Joseph  H. 
Nieholsony  Dennis  Gawk,  William  T.  Wootton,  Slovens 
QambriU,  directors. 
Ammg  other,  were  the  following  proceedings,  to  wit : 
The  board  proceeded  to  the  consideration  of  the  report  of 
the  committee  upon  the  memorial  of  Passmore  McCuUoughy 
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asking  the  issue  of  bonds  under  an  award  of  arbitrators^  when 
CoL  Wootton  submitted  the  following  resolution  : 

Resolved,  That  the  president  of  this  company  issue  bonds  to 
Passmore  McCullaugh,  or  to  his  order^  or  to  his  assigns,  (if  it 
shall  appear  that  any  assignment  of  his  claim  against  this  com- 
pany, has  been  made  previous  to  the  passage  of  this  resolution,) 
authorised  under  the  act  of  1842,  ch.  — ,  to  the  amount  of 
$4427.96,  after  deducting  from  said  amount  whatever  interest 
may  be  due  on  the  several  claims  of  R.  Welch,  of  Ben.,  for 
which  bonds  were  this  day  directed  to  be  iasued',providedy  that 
before  said  bonds  shall  be  issued  as  aforesaid,  the  said  MeOuIr 
lough  shall  file  with  the  president  of  this  company,  a  written 
obligation,  to  be  approved  by  the  counsel  of  the  company,  dis- 
chaiging  the  company  of  any  indebtedness  to  him  on  any 
account  whatever,  which  was  read,  when  Judge  Brewer  offered 
the  following  as  an  amendment,  to  commence  after  the  word 
assigned :  <'or  to  such  person  as  the  attorney  shall  determine 
to  be  entitled  to  receive  said  bonds." 

The  president  here  insisted  upon  his  right  to  vote,  and  that 
he  should,  if  permitted,  vote  for  the  amendment,  but  a  majo- 
rity of  the  directors  refused  to  permit  his  vote  to  be  taken,  and 
the  question  was  then  taken  by  yeas  and  nays,  as  follows  : 

Afiirmative. — Messrs.  Brewer,  Wells,  James  H.  Igle/tart, 
Claude,  4.     Negative. — Messrs,  McNeir,  Bryan,  Nicholson, 
Wootton,  Gambrill,  5.    Determined  in  the  negative,  the  vote 
of  the  president  not  being  counted,  and  the  amendment  re- 
jected. 

The  question  then  recuned  upon  the  original  resolution — 
the  president  again  insisted  upon  his  right  to  vote,  and  declared 
that  if  permitted,  should  vote  against  the  resolution — but  bis 
vote  being  again  rejected  by  a  majority  of  the  directors^  and  the 
yeas  and  nays  being  taken,  appear  as  follows : 

Affirmative. — Messrs.  McNeir,  Bryan,  Nicholson,  Wootton, 
Gambrill,  5.  Negative. — Messrs.  Brewer,  Wells,  James  H- 
Iglehart,  Claude,  4.  Determined  in  the  affirmative,  the  vote 
of  the  president  being  excluded,  and  tlie  resolution  adopted. 

True  extract  from  record  of  proceedings. 

N.  H.  Green,  Sect'y. 
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Exhibit  C. — ^Extract  from  the  by-laws  of  the  Annapolis  and 
Elkridge  Railroad  Company. 

It  shall  be  the  duty  of  the  president  to  exercise  a  vigilant 
supervision  over  all  the  operations  of  the  company^  he  shall 
conduct  the  general  correspondence  of  the  company,  shall 
attend  to  the  titles  of  its  real  estate,  and  do  all  the  business  of 
attorney  of  the  company,  shall  sign  all  certificates  of  stock 
when  issued,  shall  carry  into  effect  all  such  orders  as  the  board 
shall  direct,  shall  preside  at  the  meetings  of  the  board,  and 
give  the  casting  vote  where  there  is  a  tie,  shall  submit  for  the 
consideration  of  the  board  such  subjects  as  in  his  opinion  will 
promote  the  interest  of  the  company,  shall  cause  minutes  of  the 
proceedings  of  the  board  to  be  carefully  kept  and  plainly  re- 
ccadeiy  in  case  of  the  absence  of  the  president,  his  place  may 
be  supplied  by  a  president  pro  tern.,  by  such  director  as  he 
under  his  hand  shall  appoint,  and  in  future  to  make  such 
appointment  by  the  board. 

Five  directors  and  the  president  shall  be  necessary  on  all 
occasions  to  constitute  a  quorum  for  business,  and  a  majority 
of  the  votes  present  shall  be  necessary  to  decide  any  question 
affirmatively,  questions  may  be  decided  by  yeas  and  nays  when 
required  by  any  member,  a  motion  to  adjourn  shall  be  always 
in  order,  and  a  motion  to  postpone  shall  take  precedence  of  all 
others,  except  that  to  adjourn. 

True  extracts  from  record  of  proceedings. 

N.  H.  Green,  Sect^y. 

Memorandum.  The  last  paragraph  of  die  aforegoing  peti- 
tion^ commencing  with  the  words  ^^and  the  said  George 
MeCuOoughy^^  was  inserted  as  an  amendment  to  tlie  same,  on 
the  motion  of  the  said  George  McOullough,  by  his  attomejrs 
aforesaid,  and  by  leave  of  the  court  here  first  had  and  obtained, 
on  the  day  of  the  hearing  of  the  said  petition,  being  the  25th 
day  of  the  said  month ;  and  at  the  same  time,  the  exhibits  B 
and  C,  therein  set  forth,  were  filed  as  part  of  said  amendment. 

The  county  court  dismissed  the  petition,  with  costs^  and 
the  petitioner  prosecuted  this  appeal. 

By  the  act  of  1841,  chap.  168,  it  was  enacted,  that  the  A.  Sf 
E.  R.  Co.y  be  authorised  to  issue  their  bonds  to  an  amount  not 
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exceeding  $80^000^  in  the  names  of  the  creditors  of  the  cotOr 
pany ,  as  payees^  for  their  respective  claims  against  the  company, 
to  be  ascertained  by  the  president  and  directors  thereof;^  with 
the  exception  of  the  claims  thereinafter  referred  to,  irredeema- 
ble, except  at  the  pleasure  of  the  company  or  of  the  State^ 
until  after  the  expiration  of  thirty  years :  and  the  faith  of  the 
company  was  pledged  for  the  ultimate  payment.  The  bonds 
to  be  received  by  creditors,  in  full  satisfaction  of  the  claims  of 
creditors  against  the  company. 

By  the  2nd  sec,  the  interest  on  those  bonds  was  payabte 
exclusively  out  of  the  net  profits  of  the  company,  and  the  pro- 
fits which  the  State  may  derive  from  the  use  of  the  railroad  in 
connection  with  the  Washington  branch  of  the  JB.  4*  O.  RaU- 
toady  to  the  extent  of  seven-fifteenth  parts. 

The  6th  sec.  declared,  that  the  claims  preferred  by  Passmore 
McCulhugh,  &c.,  against  the  A.  4*  JB.  Cb., should  be  submit- 
ted to  the  arbitrament  of /.  C.Le  Grand,  whose  award  shall  be 
final;  and  if  the  arbitrator  shall  award  any  thing  to  be  due,  the 
amount  thereof  shall  be  certified  to  A.  ^  E.  Co.,  who  shall 
thereupon  execute  and  deliver  to  him  a  bond  for  the  amount 
so  awarded,  and  payable,  principal  and  interest,  as  aforesaid, 
and  in  no  other  way;  and  secured,  &c. 

By  the  act  of  1843,  chap.  188,  the  claims  of  P.  McCy  were 
submitted  to  the  arbitrament  of  /.  W,  and  J.  O.y  with  power 
to  call  in  an  umpire,  the  award  of  any  two  to  be  conclusive: 
the  aibitrators  were  to  proceed  cfe  navoy  disregarding  the  award 
made  under  the  act  of  1841,  chap.  168,  chaiging  him  with 
any  sum,  &c.,  P.  MsC.  had  received  under  that  award. 

The  3rd  sec.  enacted,  that  ^^the  company  be,  and  they  are 
hereby  authorised  and  directed,  to  issue  their  bonds  authorised 
by  the  above  mentioned  act,  (1841 ,  168,)  to  such  an  €uUiiional 
amount  as  may  be  requisite  and  sitfficient  to  pay  the  amount 
which  may  be  found  due,  under  the  provisions  of  this  act,  to  the 
said  P.  McCy  which  he  is  to  receive  at  par,  in  satisfaction  for 
any  sum  found  due  him." 

By  the  act  to  incorporate  the  Annapolis  and  Elkridge  Rail- 
road Company y  (1836,  chap.  298,)  it  is  enacted,  that  '^the 
election  and  continuing  the  succession  of  the  president  and 
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directors;  the  mode  of  voting  and  filling  vacancies;" — the 
powers  of  the  president  and  directors,  widi  the  mode  of  their 
qualification^  shall  be  the  same  as  is  described  in  the  Srd,  4th , 
eth,  7th,  8th,  9th,  10th,  12th  and  13tli  sections  of  the  act  to 
incorporate  the  Baltimore  and  Ohio  Railroad  Company. ^^ 

It  also  enacted,  that  ^^on  a  subscription  being  made  on  behalf 
of  the  State,  the  governor  and  council  shall  have  power  to 
appoint  annually  one  director." 

And  by  the  5th  sec,  that  ^^the  president  and  directors  of 
the  company  shall  be  invested  with  all  the  rights  and  powers 
necessary  to  the  construction  and  repair  of  a  railroad  from  the 
city  of  Annapolis  to,  &c.,  with  as  many  sets  of  tracks  as  the 
said  president  and  directors,  or  a  majority  of  them,  may  think 
necessary." 

The  6th  sec.  of  act  of  1826,  chap.  123,  authorised  the  stock- 
holders of  the  B,  ($*  O.  Railroad  Co.  to  elect,  by  ballot,  twelve 
directors,  and  these  twelve  directors,  or  a  majority  of  them, 
shall  have  power  of  electing  a  president  of  the  company,  either 
from  amongst  the  directors  or  others. 

The  12lh  sec.  enacted,  ^^that  the  said  president  and  directors, 
or  a  majority  of  them,  may  appoint  all  such  officers,  &c.,  and 
to  determine  by  their  by-laws  the  manner  of  adjusting  and 
setding  all  accounts." 

Tlie  cause  was  argued  before  Archer,  C.  J.,  Chambers, 
Spence,  Magruder  and  Martin,  J. 

By  McLean  and  W.  Schley  for  the  appellant,  and 
By  T.  S.  Alexander  for  the  appellees. 

Magruder,  J.,  delivered  the  opinion  of  this  court. 

The  appellant  applied  by  petition  to  the  judges  of  Anne 
Arundel  county  court  for  a  writ  of  Mandamus ^  to  be  directed 
to  James  Iglehart,  as  president  of  the  Annapolis  and  Elk- 
ridge Railroad  Company y  requiring  him  to  execute  a  bond  to 
the  petitioner.  This  application  seems  to  have  been  grounded 
upon  a  resolution  of  the  board  of  directors,  directing  the  presi- 
dent of  the  company  to  issue  bonds  to  Passmore  McCuUovghy 
or  to  his  order,  or  to  his  assignees,  if  it  should  appear  that  any 
9         V.4 
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assignment  of  his  claim  against  this  company  had  been  made 
previous  to  the  passage  of  this  resolution ,  authorised  under  the 
act  of  1842;  chap.  — ,  to  the  amount  of  $4427.96,  after 
deducting  from  said  amount  whatever  interest  may  be  due  on 
the  several  claims  of  R.  Wdchy  of  Benj.y  for  which  bonds  are, 
this  day,  directed  to  be  issued,  with  a  proviso,  that  before  the 
bonds  are  issued,  he  shall  file  with  the  president  a  written  obli- 
gation, discharging  the  company  from  any  indebtedness  to  him 
on  any  account  whatsoever. 

How  much  is  due  to  Passmore  McOulloughy  after  making 
these  deductions,  does  not  appear  in  the  record.  But  the  peti- 
tion of  the  appellant  states,  that  of  this  sum  the  said  Passmore 
had  assigned  to  the  petitioner  $3116.39,  previously  to  the 
passage  of  the  resolution. 

He  applied  to  the  president,  and  offered  to  file  with  him  the 
release  required.  Thereupon  the  petitioner,  by  his  counsel, 
demanded  the  issue  of  said  bonds,  according  to  the  resolution, 
which  he,  (the  president,)  peremptorily  refused  to  do.  He 
insists  that  he  is  entitled  to  the  bonds,  and  prays  that  a  Manda- 
mus may  be  issued,  requiring  him  to  execute  them. 

No  such  act  as  that  alluded  to  in  the  resolution  is  to  be 
found,  but  in  the  release  which  Passmore  McCullough  exe- 
cuted, and  which  accompanies  his  petition,  reference  is  made 
to  the  act  of  1841,  chap.  168;  and  certainly  there  is  nothing  in 
that  act  of  Assembly  which  authorises  those  proceedings.  By 
a  reference  to  that  law  it  will  be  found,  that  the  amount  of  the 
claim  of  this  individual,  if  he  had  any  against  the  company, 
was  to  be  ascertained  by  John  C,  Le  Cfrand^  Esq,j  and  that 
neither  the  board  of  directors,  nor  the  president  and  board  of 
directors,  had  any  authority  to  issue  bonds  to  him  for  any 
amount,  not  authorised  by  that  gentleman ;  unless  this  sum 
was  awarded  by  Mr.  Le  Qrand^  the  president  of  the  board 
could  not  be  bound,  in  obedience  to  the  resolution,  to  issue  the 
bonds,  as  the  board  of  directors  was  not  authorised  to  issue 
them,  until  the  amount  was  certified  to  them  by  the  arbitrator. 

All  claims  against  the  company  then  existing,  with  the 
exception  of  those  of  McChdUmgh  and  another,  are  to  be 
ascertained  by  the  president  and  directors  of  the  company, 
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but  with  the  adjustment  of  the  claims  of  those  individuals,  the 
company  is  not  charged. 

It  is  obvious^  that  the  creditors  for  whom  provision  is  made 
by  the  act  of  Assembly,  were  to  be  creditors  of  the  company 
at  that  time,  and  the  fund  thereby  created,  is  a  fund  for  the 
payment  of  those  claims,  and  none  others.  It  is  a  fund  in 
which  all  the,  then,  creditors  may  have  an  interest,  and  of 
which  they  could  not  be  deprived  by  the  board  of  directors, 
witliout  their  consent.  The  assignor  of  the  petitioner  is  a  per- 
son who  may  have  a  claim  against  the  company.  To  entitle 
him  to  any  interest  in  this  fund,  he  must  consent  to  submit 
his  claim  to  Mr.  Le  Grand,  and  that  his  award  shall  be  final 
and  conclusive:  {see  the  Act  of  Assembly.)  To  this  mode  of 
having  his  claim  finally  adjusted,  he  was  not  bound  to  con- 
sent; but  unless  he  does  consent  to  it,  the  act  of  1841  makes 
DO  provision,  whatever,  for  the  payment  of  any  claim  which 
he  may  have  against  this  company.  It  does  not  appear  in  the 
record  that  he  did  consent  to  such  arbitrament.  Mr.  Le  Grand 
may  or  may  not  have  awarded,  in  the  premises.  No  resolu- 
tion of  the  board  of  directors  can  authorise  the  president,  or  any 
other  ofiicer,  to  issue  a  bond,  (payable  out  of  that  fund,) 
which  is  not  authorised  by  the  law  which  creates  the  fund;  we 
certainly  cannot  infer  from  that  resolution,  (even  if  it  was 
legally  passed,)  that  the  sum  mentioned  in  it  was  the  sum,  or 
aDy  part  of  the  sura,  ascertained  by  Mr.  Le  Grand  io  be  due 
to  this  person.  The  language  of  the  resolution  would  lead  to 
a  dififerent  conclusion,  and  besides  this,  tlie  act  of  1841  does 
not  authorise  a  bond  or  certificate  of  debt  to  be  issued  to  any 
other  than  the  creditor  himself. 

We  have  also  been  referred  to  the  act  of  1843,  chap.  180. 
But  the  creditors  of  the  company,  or  such  of  them  as  agreed 
to  die  law  of  1841,  and  have  had  the  amount  of  their  claims 
ascertained  by  the  president  and  directors,  have  an  interest  in 
this  fund,  and  without  their  consent  no  part  of  it  must  be 
applied  to  the  payment  of  any  debt  for  which  the  act  of  1841 
does  not  provide.  Now,  the  claim  of  McOuUoughj  as  ascer- 
tained by  the  persons  named  in  the  act  of  1843,  is  not  one  of 
the  claims  for  which  the  act  of  1841  provide?.    If  the  board  of 
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I  directore  can  apply  any  portion  of  these  funds  to  procure  from 

McOuUough  a  release  of  all  his  claims^  it  might  next  attempt 
f  to  pay  debts  since  contracted;  out  of  the  same  fund.     Until 

['  the  creditoi-3;  to  whom  bonds  were  issued  in  virtue  of  the  act  of 

r  1841,  are  satisfied  ^  these  funds  belong  to  them^  and  cannot  be 

r  taken  from  them.     But  it  nowhere  appears  that  the  resolution 

is  grounded  upon  any  award;  given  in  virtue  of  the  act  of  1843. 
But  it  is  said,  that  the  president  of  the  company,  (Mr. 
Igleharty)  when  the  application  was  made  to  him  for  the 
bonds,  assigned  no  reason  for  refusing  to  issue  them,  save  this, 
that  he  was  not  allowed  by  the  board  to  vote  on  the  occasion; 
and  the  appellant  has  furnished  us  witli  a  copy  of  the  proceed- 
ings of  the  board,  whereby  it  appears,  that  the  directors  exclu- 
ded the  president  from  voting,  and  thereby  obtained  a  majority 
in  favor  of  the  resolution.  These  doings,  it  is  insisted,  are 
authorised  by  tlie  charter  of  this  company,  and  we  are  referred 
to  a  clause  in  the  charter  of  the  BcUtimore  if  Ohio  Railroad 
Company y  (made  a  part  of  this  charter,)  which  says,  that  the 
stockholders  shall  elect  a  certain  number  of  directors,  ^^to 
manage  the  affairs  of  said  company."  To  be  sure,  if  this  was 
the  only  section  at  which  we  are  to  look,  in  order  to  decide 
whether  others  have  not  a  right  to  vote  with  the  directors 
appointed  by  the  stockholders,  we  might  conclude,  that  the 
president  of  the  board  was  not  allowed  a  vote;  but  for  the 
same  reason  we  should  be  obliged  to  deprive  of  their  votes  the 
directors,  which,  by  another  clause,  are  to  be  appointed  by  the 
State.  When,  however,  we  examine  the  different  clauses 
which  define  the  duties  of  the  president  and  directors,  what 
duties  the  president  and  directors,  (they,  ^^or  a  majority  of 
them,")  are  to  perform,  we  feel  justified  in  concluding,  that  the 
president  and  the  directors  appointed  by  the  State,  have  the 
same  right  to  vote  upon  the  various  questions  which  are  to  be 
decided  by  the  president  and  directors,  as  those  who  are  elected 
by  the  stockholders. 
[  If  then  the  resolution  was  such  an  one  as  might  be  passed, 

the  president  had  a  right  to  vote,  and  being  deprived  of  his 
vote,  he  was  not  bound  to  issue  the  bonds. 

ORDER  OF  THE  COURT  BELOW  AFFIRMED. 
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John  Josias   Hanson  vs.   Samuel  P.   M.   Hanson  and 

OTHERS. — June  1846. 

H.  devned  an  estate  in  land  to  his  wife  and  daughters,  for  life,  with  remain- 
der in  fee  to  his  son  fil.;  and  in  the  next  clause  of  his  will,  gave  to  his  son 
J.  a  sum  of  money,  to  be  paid  to  him  by  S.  in  fire  annual  instalments,  "the 
first  payment  to  be  made  at  the  end  of  the  first  year  after  he  gets  posses- 
sion of  the  plantation.*'  The  devisees  for  life  having  died,  some  of  the 
heirs  at  law  of  S,,  and  the  heirs  of  /.,  filed  a  bill,  praying  a  sale  of  the  land, 
and  the  proceeds  thereof  to  be  distributed  among  the  parties  severally 
entitled  thereto.  Hbld  :  that  the  legacy  when  due,  was  payable  to  the  exe- 
cutors, or  administrators,  of/.,  and  the  bill  must  be  filed  by  them. 

The  bill  could  not  be  filed  until  the  first  payment  was  due,  viz.,  the  end  of 
the  first  year  after  the  devisee  in  fee  got  possession. 

It  would  be  no  defence  to  such  a  bill  to  object,  that  before  a  sale  can  be 
made,  the  estate  should  be  divided  among  the  heirs  of  the  devisor;  or  if  in- 
capable of  division,  that  the  heir  entitled  should  have  a  right  to  elect. 

Appeal  from  the  Equity  side  of  Charles  county  couit. 

On  the  14th  March  1843,  S.  P.  M.  Hanson^  P.  D.  G. 
Hedgemariy  next  friend  of  Samuel  AdamSy  a  minor,  William 
H.  Brawner,  next  friend  of  his  minor  children,  &c.,  filed  their 
bill,  alleging,  that  Samuel  Hanson y  Sen.y  died  sometime  in 
the  year  1817,  having  first  executed  his  last  will  and  testament, 
by  which  the  said  Sam^uel  HansoUy  Sen,,  devised  to  his  two 
daughters,  Margaret  BeaU  and  Charity  Hanson^  for  and 
during  their  natural  lives,  a  certain  tract  or  parcel  of  land  lying 
in  Charles  county,  called  and  known  by  the  name  of  ^^ Hanson 
HUlj^^  and  after  the  death  of  said  Margaret  BeaU  and 
Charity  Hanson,  the  said  devisor  devised  said  real  estate  to 
his  son.  Dr.  Samuel  Hanson^  charging  the  said  real  estate 
with  the  payment  of  $1250.  by  his  son.  Dr.  Samuel  Hanson, 
to  his  son,  John  Hanson;  that  Dr.  Samuel  Hanson  died, 
leaving  the  following  heirs  and  representatives,  to  wit :  Samuel, 
Thomas  M.,  William ,  John  Josias,  Eliza,  who  had  inter- 
married with  a  certain  Francis  Adams,  Charlotte  and  Maria. 
Samuel  has  died,  leaving  as  his  heirs  and  representatives,  one 
of  your  complainants,  Samuel  Hanson,  and  Mary,  who  inter- 
married with  your  complainant,  Wm,  H.  Brawner,  and  is 
now  dead,  leaving  two  children,  both  minors,  to  wit :  John 
James  and  Mary  E.  C.  Braxoner ;  Eliza  has  died,  leaving 
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one  child;  to  wit :  Sanmel  Adams y  a  minor.     The  remainder 
\  of  the  children  of  Dr.  Samuel  Hanson^  heretofore  named^  are 

yet  alive,  and  all  of  lawful  age ;  that  John  B.  Hanson  died 
intestate,  leaving  the  following  heirs  and  representatives,  to 
|f  wit :  Elizabeth^  who  has  intermarried  with  Thomas  M.  Han- 

\  son,  DruciUa  P,  Hanson,  who  has  intermarried  with  WiUiam 

[  Hanson,  and  Samuel  P.  M.  Hanson,  one  of  your  complain- 

antB,  all  of  lawful  age.    That  since  the  deaths  of  said  Dr. 

Samuel  Hanson  and  the  said  John  Hanson,  the  two  devisees 

I  for  life,  (to  wit :  Margaret  Beall  and  Charity  Hanson,)  of 

said  real  estate,  called  ^^ Hanson  HiU,^^  have  both  died,  the 
last  named,  to  wit:  Charity  Hanson,  sometime  during  the 
year  1842.  Prayer,  for  a  decree  for  the  sale  of  said  real  estate, 
the  proceeds  arising  therefrom  to  be  distributed  among  the  par- 
ties severally  entided  thereto ;  and  that  your  honors  will  order 
subpoenas  to  issue,  commanding  said  Thomas  M.  Hanson, 
William  Hanson,  &c.,  and  for  other  and  further  relief. 

With  this  bill  the  complainants  exhibited  the  will  of  Samml 
Hansony  Sen.,  dated  29th  September  1817,  which  contained, 
among  others,  the  following  clauses : 

^^I  leave  and  bequeath  to  my  dear  and  well  beloved  wife, 
Sarah  Hanson,  and  my  two  daughters,  Margaret  B.  Beall 
and  Charity  F.  N.  Hanson,  the  use  of  my  dwelling  plan- 
tation, for  and  during  the  term  they  may  remain  unmar- 
ried." 

^^Item. — ^I  leave  and  bequeath  unto  my  son,  Samud  Han- 
son, and  his  heirs  and  assigns,  forever,  my  dwelling  plantation, 
after  the  death  or  marriage  of  my  said  wife  and  daughters ; 
also  my  watch." 

"//cw». — I  leave  and  bequeath  unto  my  son,  John  B,  Han- 
son, $1250,  to  be  paid  him  by  my  son  Samuel  in  five  annual 
payments,  the  first  payment  to  be  made  at  the  end  of  the  first 
year  after  he  gets  possession  of  said  plantation." 

The  will  then  devised  a  variety  of  personal  property,  slaves, 
&c.,  to  his  wife  and  children,  by  name,  d^c. 

^^Item. — My  will  and  pleasure  is,  that  at  the  death  of  ray 
wife,  Sarah  Hanson,  all  the  properly  which  I  have  bequeathed 
to  her  shall  be  divided  equally  between  my  four  daughters, 

* 
I* 
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Damely,  Margaret  B.  Beall,  Mary  Fivall  Cawoody  E.  B, 
McPherson  aod  Charity  F.  N.  Hanson.^ ^ 

^^Item. — I  leave  and  bequeath  unto  my  three  grandsons, 
Satntiel  HcaisaUy  Thomas  Marshall  Hanson  and  William 
Hansony  one  tract  or  parcel  of  land  lying  in  Nanjemcny, 
binding  on  the  Potomac y  on  which  is  a  herring  fishery,  called 
and  known  by  the  name  of  Ooing  near  in  fee  simple. ^^ 

The  defendants;  Thomas  M,y  William y  John  Josias  and 
Charlotte  Hansony  Elizabethy  the  wife  of  Thomas  M.  Han- 
souy  DrudUa  P.,  wife  of  WiUiam  Hanson^  answered  the  bill, 
the  only  material  part  of  which  is  referred  to  in  the  opinion  of 
thb  court;  and  is  therefore  not  set  forth  here. 

On  the  1st  November  1844,  the  county  court,  (C.  Dorsey, 

A.  J.,)  decreed  a  sale  of  the  real  estate^  in  the  proceedings 
mentioned,  in  the  usual  form. 

From  that  decree  John  Josias  Hanson  appealed  to  this  court. 

The  cause  was  argued  before  Archer,  C.  J.,  Dorsey, 
Chambers,  Spence,  Magruder  and  Martin^  J. 

By  Reeder  for  the  appellant. 
By  J.  Johnson  for  the  appellees. 

Magruder,  J.,  delivered  the  opinion  of  this  court. 

Samuel  Hansony  senior y  by  his  will,  dated  29th  September 
1817,  after  devising  to  his  wife  and  two  daughters,  for  life,  the 
land  in  the  proceedings  mentioned,  gave  the  same^  in  fee,  to 
his  son  Samuel;  and  in  the  next  clause,  gives  to  his  son,  John 

B.  Hansony  twelve  hundred  and  fifty  dollars,  to  be  paid  him 
'^by  my  son  Samuely  in  five  annual  payments,  the  first  pay- 
ment to  be  made  at  the  end  of  the  first  year,  after  he  gets  pos- 
session of  the  plantation."  The  devisees,  for  life^  are  dead, 
and  no  part  of  the  said  legacy  being  paid;  this  bill  is  filed  by 
some  of  the  heirs  of  Samuely  (the  devisee  in  fee,)  and  heirs  of 
John  B,  Hansony  to  whom  the  twelve  hundred  and  fifty  dol- 
lars are  given^  asking  for  a  sale  of  the  land,  ^^and  the  proceeds 
arising  therefrom  to  be  distributed  among  the  parties  severally 
entitled  thereto."  The  defendants,  in  their  answer,  say,  that 
before  a  sale  can  be  made,  the  estate  should  be  divided  among 
the  heirs  of  Samuel,  or  if  incapable  of  division,  the  heir  entitled 
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should  have  a  right  to  elect;  and  it  is  insisted^  that  no  one  could 
make  payment  of  the  legacy  until  an  election. 

If  this  was  the  only  objection  to  the  relief  which  was  prayed, 
it  would  not  hinder  an  affirmance  of  the  decree ;  but  there  are 
objections  to  any  rehef  being  afforded  in  this  case,  and  the 
mention  of  which,  will  enable  the  persons  entitled  to  claim  the 
legacy,  to  proceed  correctly,  if  in  order  to  recover  the  money 
given  to  John  B.  Hansouy  it  should  be  necessary  to  file  another 
bill  of  complaint.  The  money,  when  due,  is  payable  to  the 
executors  or  administrators  of  the  legatee,  and  the  bill  must  be 
filed  by  them . 

Another  objection  to  the  decree,  which  will  be  noticed,  is, 
that  it  docs  not  appear,  that  the  first  payment  which  is  to  be 
made,  was  due  at  the  time  that  this  bill  of  complaint  was  filed. 
The  first  payment  was  to  be  made  at  the  end  of  the  first  year, 
after  he,  (the  devisee  in  fee,)  gets  possession  of  said  plantation. 
The  bill,  filed  on  the  14th  March  1843,  alleges,  that  one  of  the 
devisees  for  life  died,  "sometime  during  the  year  1842."  The 
defendants,  in  their  answer,  insist,  that  the  money  is  not  due 
till  "late  next  fall;  the  tenant  for  life,  Miss  Charity  Hanson y 
not  having  departed  this  life  till  the  fall  of  1842,"  and  there  is 
no  testimony  in  the  case. 

For  these  reasons,  if  there  be  none  others,  the  decree  must 
be  reversed,  with  costs,  and  the  bill  dismissed. 

DECREE   REVERSED    AND   BILL   DISMISSED. 


David  T.  McKim  and  William  H.  Marriott,  execu- 
tors OF  John  McKim,  Jr.,  vs.  J.  M.  Duncan,  et.  al. — 
JufW  1846. 

A  testator  by  his  last  will  declared,  that  neither  of  his  executors  should  be 
entitled  to  any  commissions  for  settling  his  estate,  but  that  all  necessary 
expenses  relative  to  such  settlement,  should  be  charged  to  his  estate.  The 
orphans  court  allowed  the  executors  a  commission  of  six  per  centum. 
This  was,  however,  cancelled  by  consent,  and  the  question  of  commissions 
presented  to  that  court  dt  novo,  w)ien  they  decreed  the  executors  were  not 
entitled  to  any  such  allowance.  Held,  upon  appeal,  that  the  executors 
were  entitled  to  the  commission*)  which  had  been  previously  allowed  them. 
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If  the  acts  of  Assembly  of  this  State  do  not  expressly  grant  to  the  orphans 
court,  power  to  allow  executors  commissions  in  such  cases  as  those  men- 
tioned in  the  testator^s  will,  no  commissions  can  be  claimed  by  them. 

The  act  of  1798,  ehap.  101,  which  declares  that  the  commissions  of  an  exe- 
cutor shall  be,  at  the  discretion  of  the  court,  not  under  fiye,  nor  exceeding 
ten  per  centum,  on  the  amount  of  the  inventory  or  inventories,  excluding 
what  is  lost  or  has  perished,  and  prescribes  the  manner  in  which  the 
account  of  an  executor  must  be  made  out,  confers  upon  the  orphans  court 
the  power  in  this,  as  it  does  in  all  other  cases,  to  allow  a  commission. 

A  testator  cannot  take  from  the  orphans  court  a  power  which  the  law  gives  it. 

The  will  of  a  testator  is  to  be  regarded  in  the  administration  of  his  estate; 
but  this  general  rule  is  to  be  taken  with  this  proviso,  that  such  will  be 
not  inconsistent  with  the  law. 

The  3nd  sec,  sub  chap.  20,  act  of  1798,  chap.  101,  must  be  read  in  connexion 
with  the  5th  sec.,  14th  sub.  chap,  of  the  same  act. 

The  first  clause  makes  it  the  duty  of  the  court  in  all  cases  to  allow  commis- 
sions to  executors.    The  other  makes  one  exception  to  that  rule. 

A  testator  is  not  permitted  to  deprive  his  executor  of  a  commission  of  not  less 
than  five  per  centum,  by  bequeathing  him,  by  way  of  compensation,  any 
thing  which  shall  appear  to  the  court  to  be  an  insufficient  compensation. 

A  person  by  undertaking  the  office  of  executor  does  not  elect,  and  is  not 
bound  to  give  efifect  to  all  tlie  provisions  to  be  found  in  a  will. 

A  testator  cannot  by  his  will  prevent  his  executors  from  collecting  and 
accounting  for  debts  due  his  estate ;  nor  can  he  authorise  any  other  person 
to  receive  it  from  his  debtors. 

A  testator  bequeathed  to  his  three  sons,  to  be  equally  divided  between  them, 
the  whole  of  his  capital  used  in  his  copper  business,  that  may  be  standing 
to  his  credit  after  the  payment  of  all  debts  and  claims  upon,  or  growing  out 
of,  that  business.  The  capital  in  the  copper  company  was  returned  by  the 
executors  in  the  schedule  of  debts  due  the  deceased.  Held,  that  whether 
the  testator  was  a  partner  of  the  firm  engaged  in  the  copper  business  with 
his  sons,  or  only  accommodated  that  firm,  of  which  he  was  not  a  member, 
with  a  loan  of  money,  could  make  no  difference ;  that  the  money  due  the 
testator  was  a  part  of  his  personal  estate,  payable  only  to  his  executors; 
and  when  paid,  constituted  a  part  of  the  assets  in  their  hands,  to  be  by  them 
accounted  for  in  their  settlements  with  the  orphans  court. 

A  testator  bequeathed  to  his  son  certain  shares  of  stock  theretofore  transfer- 
red to  him  by  his  said  son,  who  was  also  one  of  the  executors  of  his  father's 
will.  Held,  that  with  the  appraised  value  of  such  stock  the  executors 
must  be  charged,  and  it  must  be  regarded  as  a  part  of  his  estate,  and  not 
the  stock  of  its  former  owner,  though  there  was  no  proof  how  the  testator 
became  the  absolute  owner. 

Upon  the  last  two  items  the  executors  were  held  to  be  entitled  to  commis- 
sions. 

Appeal  from  the  Orphans  Court  of  BaUimore  county. 
10        V.4 
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On  the  15(h  March  1846^  the  appellees  filed  their  petition 
before  the  said  court;  alleging^  that  on  the  8th  December 
1841;  John  McKimy  Jr.^  made  his  last  will;  that  he  appointed 
his  sons;  D.  T.  and  John  S.^  and  his  son-in-law^  W,  H.  M.y 
executors  thereof,  and  therein  declared,  that  no  one  of  his 
executors  should  be  entitled  to  any  commissions  for  settling  his 
estate;  that  the  testator  died  in  the  month  of  January  1842; 
that  his  son,  John  S.,  renounced  his  appointment,  and  on  3rd 
February  1842,  letters  testamentary  were  granted  to  the 
appellants;  that  the  executors  settled  three  accounts  with  the  said 
court,  and  claimed,  and  were  allowed,  in  their  third  account, 
commissions  to  amount  of  ^418.57.  And  in  their  fourth 
account,  $81.33;  that  the  allowance  of  commissions  to  the 
executors  being  without  notice  to  the  appellees,  they  agreed  to 
open  the  same,  vacate  the  decree  therefor,  and  that  the  subject 
matter  of  their  claim  thereto^  might  be  again  considered  by  the 
court.  The  petition  then  proceeded  to  set  forth  the  interest  of 
the  appellees  under  the  will,  and  the  diminution  of  their  devi- 
ses by  the  allowance  of  commissions  to  the  executors.  The 
petition  furdier  alleged,  that  as  to  a  sum  of  $99,026.88,  the 
same  never  was  received  into  possession  by  the  executors;  that 
the  interest  of  the  testator  in  a  copper  establishment,  was  one 
in  property,  credits,  and  effects,  which  the  testator,  at  the  date 
of  his  will,  and  at  the  time  of  his  decease,  held  or  was  entitled 
to,  in  partnership  with  his  two  sons,  David  7.  and  John  S,; 
that  the  same  was  charged  to  the  executors  in  their  Jlrst 
account,  and  in  their  second  account  the  said  chaige  was  exdn- 
guiahed,  by  a  credit  for  the  whole  amount. — And  that  the 
same,  when  charged  in  their  third  accotmty  was  in  the  same 
account  credited  in  dischaige;  the  only  effect  of  the  introduc- 
tion of  this  item  into  the  said  third  account,  being,  as  respects 
your  petidoners,  to  diminish  the  residue  of  the  estate  by  aa 
allowance  of  six  per  cent,  commissions  thereon;  and  that  as 
respects  the  warehouse,  charged  and  credited  at  $7000,  in  said 
third  account,  and  also  in  respect  of  the  two  hundred  and  sixty- 
five  shares.  Phoenix  Shot  Tower  stock,  charged  and  credited  in 
said  third  account,  at  $16,900 ; — the  only  effect  of  the  introduc- 
tion of  these  items  into  said  account,  was  to  increase  the  allow- 
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ance  of  commissions  to  said  executors;  that  in  respect  of  the  sum 
ot  $6000^  charged  on  the  dwelling  house  and  property  in  HoUi" 
day  street^  no  commission^  in  any  point  of  view,  ought  to  be 
allowed.    Prayer^  for  a  settlement  of  a  further  account^  &c. 

The  executors  answered  separately. 

David  T,  McKim^s  answer  claimed  commissions^  admitted 
that  the  question  was  still  open^  and  among  other  matters 
alleged^  that  with  regard  to  the  capital  of  John  McKimy  Jr., 
if  SonSy  credited  in  the  account  of  the  executors^  and  on 
which  commissions  were  cha^ed^  the  same  was  the  entire  pro- 
perty of  John  McKimy  Jr.  y  for  which  he  annually  was  credited 
with  interest.  He  alleged  he  would  not  have  taken  out  letters 
testamentary^  but  for  the  opinion  of  the  judges  of  the  courts 
expressed  before  he  took  them  out^  that  he  would  be  entitled  to 
commisBions. 

The  answer  of  W.  H.  Marriotty  also  claimed  commis- 
aoDs; — that  he  believes  it  was  understood  by  all  the  represen- 
tatives^ before  he  took  out  letters,  that  commissions  were  to  be 
allowed  the  executors;  that  he  refused  to  undertake  it,  unless 
he  was  to  be  paid.  The  passage  of  the  administration  accounts, 
and  allowance  for  commissions  were  admitted.  That  as  to 
the  item  of  $99,025.88,  this  respondent  is  advised,  that  the 
same  is  pioperly  made  liable  to  the  commissions  allowed  by  the 
said  court,  and  stated  in  said  accoimts,  because  the  same  was 
a  debt  due  to  the  estate  of  said  testator,  by  said  David  T. 
McKimj  and  his  brother,  John  S.  McKimy  the  same  having 
been  loaned  to  them  by  the  testator,  who  had  no  interest  in  the 
busnesB  in  which  the  same  was  used,  and  for  which  it  was 
loaned  by  him  to  his  said  sons  not  as  a  partner,  but  only  as  a 
friend  and  creditor. 

With  this  answer  was  filed  a  letter  from  J.  M.  Duncany  one 
of  the  appellants,  dated  11th  May  1843,  to  said  Mariotty  which 

stated: 

''  I  have  not  seen  Mr.  Handy y  since  the  time  I  mentioned  to 
you,  that  we  met  on  the  street;  nor  have  I  said  to  him  anjrthing 
on  the  subject  of  executor's  fees,  either  pro  or  con.  I  had 
supposed  diat  the  commissions  were  to  be  charged  by  you, 
having  expressed  my  opinion,  that  you  were  fairly  entided  to  a 
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remuneration  for  your  labor,  and  believed  that  a  paper  had 
been  drawn  up  and  signed  by  the  members  of  the  family,  co- 
inciding with  that  opinion.  Have  you  not  such  a  paper  duly 
signed?  My  impression  was,  that  you  possessed  this  paper, 
and  therefore  I  feel  suiprised  by  your  note,  which  seems  to 
imfLy  that  you  have  it  not." 

And  also  a  declaration  in  writing,  signed  by  said  W»  H.  Af., 
filed  in  court,  setting  forth,  ^^  that  in  accepting  and  qualifying 
for  the  execution  of  said  trust,  he  reserves  to  himself  the  right 
to  demand  and  receive,  such  commissions  as  the  orphans  court 
of  BaUimore  county  may,  in  its  discretion,  allow." 

The  appellees  filed  a  general  replication  to  the  answers. 

A  commission  was  issued,  and  there  was  proof,  that  Jolm 
McKim y  Jt\y  was  not  interested  in  the  copper  works,  from  the 
year  1839;  that  he  received  nothing  from  that  concem  after  that 
period,  but  interest  on  his  capital  engaged  in  it. 

A  deed  of  mortgage  from  D,  T.  McKim  to  bis  father  /. 
McK.j  Jr.  J  dated  1st  May  1840,  to  secure  the  sum  of  $6900, 
was  also  filed  in  Che  cause. 

A  variety  of  accounts,  taken  from  the  books  of  the  deceased, 
with  his  several  children,  were  also  proved. 

By  the  last  will  and  testament  of  the  deceased,  dated  8th 
December  1841,  he  bequeathed  to  bis  three  sons,  Damd  71, 
John  S.y  and  Richard,  to  be  equally  divided  between  them, 
^^  the  whole  of  my  capital  used  in  the  copper  business,  that 
may  be  standing  to  my  credit,  after  the  payment  of  all  debts 
and  claims  upon,  or  growing  out  of  that  business;"  and  also 
the  warehouse,  in  which  that  business  was  carried  on. 

The  testator  bequeathed  to  his  son  David,  his  dwelling 
house,  ^^  which,  however,  I  chaige  with  the  payment  of  the 
sum  of  $6000,  to  constitute  a  part  of  the  residuum  of  his 
estate:"  his  son  to  pay  interest  thereon. 

He  also  bequeathed  to  fads  said  son,  two  hundred  and  sijcty- 
five  shares  of  Phoenix  Shot  Tower  sUKk,  ^^  heretofore  trans- 
fened  to  me  as  collateral  security,  by  him." 

After  various  other  devises  to  his  children,  and  in  trust  for 
his  grand-children,  he  devised  a  residuum  of  his  estate,  created 
from  various  specified  sources,  to  amount  of  $60;608,  in  trusty 
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for  his  three  daughters^  for  life^  with  remaindeiB  over;  and  all 
the  residue  of  his  estate  to  his  six  children,  share  and  share 
alike. 

The  testator  then  declared,  that  neither  of  his  said  executors 
should  be  entitled  to  any  commissions  for  setding  his  said  estate, 
but  all  necessary  expenses  relative  to  such  setdemeut,  should 
be  charged  to  his  estate. 

By  a  codicil,  dated  10th  December  1841 ,  the  testator  revoked 
the  devise  of  that  portion  of  his  estate,  which  he  had  bequeathed 
to  his  son  David;  and  again  devised  the  same  to  him  in  trust, 
for  the  sole  use  of  his  wife,  &c.,  with  power  to  sell,  mortgage, 
&c.,  with  remainder  in  trust  for  such  of  the  child  or  children 
of  the  said  Davidy  or  their  descendants,  as  the  said  David  may 
direct  by,  &c. 

The  Shot  Tower  stock  was  included,  and  valued  in  the 
inventory  of  the  estate,  at  $60  per  share;  as  were  also  all  the 
stocks  which  the  testator  devised  in  trust  for  his  grand-children. 

The  schedule  of  sperate  and  desperate  debts,  amounted  to 
1123,117.74;  of  which  D.  T.  McK.  was  alleged  to  be  charge- 
able with  $6000.  The  capital  in  the  copper  company, 
$99,025.85. 

In  the  first  account  of  the  executors,  they  chaiged  them- 
selves— 

With  an  inventory  of  the  personal  estate  of  the  deceased, 
$44,959.51.    This  included  the  Shot  Timer  stock. 

With  a  debt  of  D.  T  McKim^  for  amount  due  by  him  to 
the  deceased,  $6000. 

With  the  amotmt  of  the  deceased's  interest  in  the  firm  of 
John  McKim,  Jr.,  4*  Sons,  as  returned  in  the  lists  of  debts, 
$99,026.85. 

In  their  second  account,  they  were  credited  with  the  item  of 
$99,025.85,  as  prematurely,  and  erroniously  brought  on;  the 
firm  not  being,  as  yet,  settled. 

In  their  third  accoimt,  the  last  item  was  restored,  and  the 
executors  were  allowed  commissions  on  $156,976.22,  at  6  per 
cent., $9418.57.  There  were  allowed,  also,  a  credit  of  $15,900, 
for  two  hundred  and  sixty-five  shares  Phoenix  Shot  Tower 
stock,  which  vras  bequeathed  to  David  T.  McKim,  in 
trust,  &c. 
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The  executors^  from  time  to  time,  passed  four  other  ac- 
counts. 

After  the  agreement  to  open  the  accounts  upon  the  subject 
of  commissions,  and  that  the  orphans  court  might  reconsider 
that  subject,  de  novo. 

That  court,  on  the  15th  March  1846,  (Kebhp,  Leart,  and 
Re  ADSL,  J.,)  decreed  that  neither  of  the  executors  should  be 
endded  to  any  commissions,  and  that  the  court  have  no  power 
under  the  will,  to  award  the  same;  and  that  the  executors 
further  account,  and  charge  themselves  with  the  comraissioas 
credited  in  the  accounts  heretofore  passed,  &c. 

From  that  decree  the  executors  appealed  to  this  court* 

It  was  agreed,  that  upon  ttm  appeal  the  mortg^age  from  D. 
T.  McK.y  and  /.  McK.^  Jr.y  should  not  be  considered  as  a 
ground  of  claim  against  him. 

The  cause  was  aigued  before  Archer,  C.  J.,  DorseT; 
Chambers,  Spence,  Magruoer  and  Martin,  J. 

By  McMahon  and  Reverdy  Johnson  for  the  appellants : 

This  is  an  appeal  from  a  decree  of  the  orphans  court  of  Bd- 
timore  county,  by  which  all  commissions  were  disallowed  the 
executors  of  John  McKimy  Jr.y  deceased. 

The  facts  of  the  case  are  as  follows  : — 

The  late  John  McKimy  Jr.y  departed  this  life,  leaving  a  con- 
siderable property,  both  real  and  personal.  By  his  last  will  he 
appointed  his  sons,  David  and  John,  and  his  son-in-law, 
Marriott y  his  executors,  and  by  that  wiU  he  directed,  that  they 
should  charge  no  commission  for  setding  the  estate;  but  that 
his  estate  should  pay  the  necessary  expenses.  By  this  will  he 
gives  no  bequest,  whatever,  to  Marriott;  and  none  to  Davidy 
except  in  trust  for  his  wife  and  children;  but  to  Johtiy  a  large 
bequest  and  devise  are  made.  John  renounced  the  executors 
of  the  will,  and  Marriott  and  Davidy  after  a  probate  filed  with 
the  orphans  court,  against  the  clause  of  the  will  prohibiting  the 
charge  of  commission,  took  out  letters  testamentary  upon  said 
estate; — and  before  letters  granted,  the  orphans  court  telling 
them,  that  commissions  would  be  allowed,  notwidistanding  this 
clause  in  the  will. 
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The  executors  settled  three  accounts^  and  the^  then^  orphans 
court,  allowed  them  six  per  cent,  commiflaion,  for  their  servi- 
ces in  settling  up  the  estate. 

After  such  allowance  made,  some  of  the  legatees  of  John 
McKhn,  Jr.y  filed  a  petition,  requiring  the  court  to  disallow  all 
commissions;  and  if  the  court  will  not  do  so,  to  disallow  com- 
misrions  on  certain  items  in  the  accounts  of  the  executors. 
They,  the  executors,  assenting  to  consider  such  allowances, 
as  opea  fcnr  the  consideration  and  judgment  of  the  oiphans 
court.  One  item,  was  a  commission  on  the  interest  of  the 
deceased  in  the  copper  works,  in  which  Mr.  McKim  permitted 
his  name  to  be  used  as  a  partner,  and  into  which  he  had  put  a 
laige  capital,  widiout  any  participation  in  the  profits;  and 
merely  obtaining  interest  on  the  principal,  so  lent  to  such  cop- 
per works,  and  which  he  bequeathed  by  his  will.  The 
l^atees  of  such  fund  having  received  the  amount  of  such 
bequest,  gave  release  therefor. 

There  are  also  objections  made  to  other  items  of  credit  for 
commissions. 

The  present  orphans  court  disallowed  every  allowance  for 
commissionsi  and  from  that  judgment  this  appeal  is  taken. 
The  appellants  will  contend  : 

1.  That  the  orphans  court  are  authorised  and  required,  un- 
der circumstances  similar  to  the  present,  to  allow  commissions 
to  executors,  although  by  the  will  appointing  them  executors, 
the  testator  directs  none  to  be  charged. 

2.  That  the  various  allowances  of  commissions,  as  made  by 
the  former  orphans  court,  were  correct  and  proper,  and  that 
upon  the  &cts  and  circumstances  stated  in  the  case,  they  ought 
not  to  have  been  disturbed  by  the  present  oiphans  court. 

By  S.  J.  K.  Handy  and  Nelson  for  the  appellees,  who 
insisted : — 

Ist.  The  authority  to  make  a  last  will  and  testament  of  per- 
sonal property,  and  to  appoint  an  executor,  is,  by  the  common 
law  of  England^  in  force  at  the  time  of  the  settlement  of 
Moarylandy  imported  by  our  ancestors,  incorporated  into,  and 
made  a  part  of  the  laws  of  the  State,  and  is  not  in  virtue  of  any 
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act  of  Aesembly;  that  executors  and  administrators,  at  common 
law  are  entitled  to  nothing,  by  way  of  compensation  or  com- 
missions; that  each  testator,  at  common  law,  has  the  right  io 
debar  his  executors  from  receiving  commisBions,  the  office  of 
executor  being  one  of  private  trust  named  by  the  testator,  and 
not  by  the  law. 

2nd.  There  is  a  defect  of  authority  in  the  several  orphans 
courts,  by  act  of  Assembly,  to  allow  commissions  to  executors 
against  the  declared  intention  of  the  testator,  that  his  executors 
shall  act  without  compensation  or  commissions;  that  the  sound 
and  true  construction  of  the  several  acts  of  Assembly  will 
exclude  this  case,  as  not  within  the  meaning  and  intention  of 
the  legislature,  leaving  it  to  be  governed  as  at  common  law; 
that  the  legislature  intended,  by  the  Sth  sec.,  liih  sub.  chap., 
of  the  Act  of  1798,  chap.  101,  to  embrace  the  case  only,  where 
testators  desiring,  and  intending  to  compensate,  give  something 
by  way  of  compensation,  but  give,  in  the  opinion  of  the 
orphans  courts,  an  insufficient  compensation,  repealing  the  law, 
pro  tantOy  as  it  existed  prior  to  said  act  of  Assembly: — this  case 
comes  not  within  the  letter,  nor  within  the  meaning  and  the 
intention  of  said  fifth  section;  nor  is  it  embraced  within  the 
meaning  and  the  intention,  of  the  2nd  sec.,  10th  sub.  chap.y  of 
the  ActofVl^Sy  chap.  101. 

3rd.  From  the  {headings  and  the  evidence  in  the  cause,  it 
appears,  that  the  executors  made  no  contract  or  agreement  with 
the  residuary  legatees  of  their  testator,  to  entitle  them  to  an 
allowance  of  commissions  against  the  prohibition  of  the  will; 
but  on  the  contrary,  the  executors  took  out  letters,  with  the  full 
understanding,  that  the  residuary  l^^atees  refused  to  make  any 
such  agreement;  that  the  appellants  having  voluntarily  assumed 
the  trust  reposed  in  them  by  the  testator,  are  bound  to  take 
the  office  of  executor,  with  the  condition  imposed  by  the 
will,  the  testator  intending,  by  excluding  the  allowance  of  com- 
missions, that  what  would  be  allowed  as  such,  without  this 
inhibition,  should  fall  into,  and  make  a  part  of  the  residuum  of 
his  estate,  made  liable  and  charged  by  the  will,  to  make  up  any 
deficiency  in  the  legacies  given  to  his  daughters;  that  the  sales 
of  the  real  estate  are  inadequate  to  make  up  the  legacies  given 
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to  his  dau^ters;  which  makes  a  resort  necessary,  under  (he  will, 
to  the  residue;  and  if  commisBions  are  allowed,  the  residue  will 
be  much  exhausted,  and  the  intention  of  the  testator  will  be 
defeated,  as  respects  his  daughters;  which  mtention  ought  to 
prevail. 

4(h.  The  appellants  being  members  of  the  testator's  family, 
he  made  them  large  advances  from  time  to  time,  incurred 
responsibilities,  and  paid  debts  and  liabilities  for  them,  to  a 
large  amount;  and  shortly  previous  to  his  death,  relinquished 
and  cancelled  valid  debts  due  by  each  of  them  to  him,  which 
would  otherwise  have  made  part  of  the  personal  estate;  the 
testator  nominated  and  appointed  them,  the  executors  of  his 
last  will,  with  the  belief,  and  the  full  understanding,  that  they 
would  perform  the  (rust  reposed  in  them  by  the  will,  on  the 
terms  specified,  to  which  appdntment  they  did  not  object  in 
his  lifetime,  although  they  had  knowledge  of  such  appoint- 
ment, at  or  about  the  time  of  making  said  will;  and  more 
especially,  as  both  executors  take  beneficially  by  the  will,  they 
are  bound  by  its  terms  and  provisions,  and  ex  ccquo  et  bono,  arc 
not  entitled  to  claim  commissions,  (hey  having  contracted  and 
agreed  to  act  without  commissions,  by  the  acceptance  of  the 
oflTice  of  executors,  under  and  by  virtue  of  the  will. 

5th .  The  codicil  to  this  last  will  and  testament,  made  tv>o 
days  after  the  will,  as  disclosed  by  the  evidence  in  the  cause, 
is  in  the  handwriting  of  David  T.  McKinhy  one  of  (he  execu- 
tors and  legatees,  and  was  signed  and  aUested  at  the  instance, 
and  at  the  request  of  said  executor  and  legatee,  and  it  is  not 
competent  for  said  executor  and  legatee  now  to  set  up  the 
defence,  that  he  takes  nothing  by  the  will,  even  if  the  fact  were 
so,  but  he  is  estopped  and  precluded  from  objecting  to  the  codi- 
cil of  said  will,  and  is  as  much  bound  to  act  without  commis- 
sions as  executor,  as  if  the  codicil  had  not  been  made. 

6th.  David  T.  McKim  waived  all  claim  to  commissions 
anterior  to  taking  out  letters  testamentary  on  his  father's 
estate;  he  also  refused  to  make  any  agreement  to  allow  com- 
missions to  his  co-executor,  Wm,  II.  Marriott ,  and  therefore, 
in  no  aspect  of  this  case,  can  he  rightfully  and  legally  claim 
the  allowance  of  commissions  j  and  as  both  executora  entered 
U         v.l 
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on  the  performance  of  the  trust  reposed  in  them  by  the  will, 
with  full  knowledge  of  the  opposition  to  have  commissions 
allowed  contrary  to  the  intention  of  the  testator^  and  of  the 
conditions  annexed  to  the  trust,  they  have  no  right  to  comj^n, 
and  that  both  executoi-s,  under  all  the  circumstances  surround- 
ing this  case,  ought  to  have  no  allowance  of  commissions  made 
them  by  the  orphans  court,  against  the  general,  and  the  par- 
ticular intent  of  the  will. 

7th.  The  claim  made  by  said  David,  independently  of  his 
waiver  of  claim  to  commissions,  is  inadmissible,  inasmuch  as 
the  evidence  in  the  cause  offered  by  the  executors,  discloses 
the  facts,  that  he,  David  T.  McKimy  has  elected  to  take  the 
legacies  and  benefits  given  him  by  his  father's  will  and  codicil; 
and  has  assumed  the  trusts,  for  the  grand-children,  created  by 
the  will,  and  also  the  peculiar  and  special  trust  created  by  the 
codicil,  and  therefore  he  is  bound  to  give  effect  to  the  whole 
will,  and  is  not  entitled  to  conmiissions. 

8th.  That  under  no  aspect  of  this  case,  ought  the  executors 
to  be  allowed  commissions  on  the  sum  of  $99,025.88,  returned 
by  them  as  a  debt  due  to  the  separate  estate  of  the  testator,  by 
David  T.  McKim,  and  John  S.  McKim,  the  surviving  part- 
ners of  John  McKim,  Jr,,  tf  Sons,  and  charged  and  credited 
as  such,  in  their  first,  second,  and  third  accounts,  because  by 
the  death  of  Mr.  McKim,  the  senior  partner,  the  whole  part- 
nership property  and  business,  devolved  by  law  on  his  surviv- 
ing partners,  whose  duty  it  was,  as  surviving  partners,  to  settle 
up  the  said  copartnership  business;  that  the  appointment  of 
Damd,  as  one  of  the  executors,  he  being  a  copartner,  does  not 
entitle  him  to  claim  commissions  out  of  the  separate  estate  of 
his  testator,  for  winding  up  the  copartnership  business  after  his 
father's  death,  nor  is  his  co-executor,  Marriott,  entitled  to 
claim  commissions  on  this  item;  nor  ought  commissions  to  be 
allowed  on  the  sum  of  $15,900,  the  value  of  two  hundred  and 
sixty-five  shares  of  Phcenix  Shot  Ihwer  stock,  given  and 
released  by  the  will  to  David,  it  having  been  held  by  the  tes- 
tator as  collateral  security  only,  at  the  time  of  his  death;  nor 
ought  any  commissions  to  be  allowed  on  $6000,  a  debt  charged 
on  the  dwelling  house  devised  to  David,  and  returned  by 
executors,  as  a  debt  due  by  said  D.  T.  McKim,  as  executor. 
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9th.  CoDimiflsions  ought  not  to  be  allowed  the  executors  on 
the  sum  and  item  of  $99,025.85,  returned  by  them  in  their  list 
of  debts,  as  ^^  the  amount  of  capilal  of  late  John  McKim^  Jr. , 
in  copper  company,  due  by  David  T.  McKim  and  John  S. 
McKim y  surviving  partners  of  John  McKim ,  Jr.^  ^  Sons;"*^ 
and  charged  by  executors  in  their  first  administration  account, 
as  ^^being  the  amount  of  deceased's  interest  in  the  firm  of 
John  McKim,  Jr,,  Sf"  SonSy  as  returned  in  their  lists  of  debts 
due  the  deceased,"  and  which  item  and  sum  of  money  was 
extinguished  by  a  credit  and  allowance  in  their  second  admin- 
istration account;  the  executors  alleging  in  said  account,  that 
they  had  ^^prematurely  and  erroneously  charged  themselves 
with  said  item  in  their  last  account,  the  firm  of  John  McKim, 
Jr.jSf  Sons,  not  being  settled  up;" — and  which  item  was 
again  chaiged  and  credited  in  their  third  account :  because  the 
evidence  shows,  that  the  executors  never  reduced  said  item  and 
sum  of  money,  or  any  part  thereof,  into  their  possession  as 
executors,  nor  was  the  same  ever  paid  over  to  them  as  execu- 
tors, by  the  surviving  partners  of  Jo/m  McKim,  Jr.,  if  Sons; 
but  on  the  contrary,  the  said  business  and  firm  was  conducted 
after  the  death  of  John  McKim,  Jr.,  by  his  surviving  partners, 
who  wound  up  the  said  business  and  firm,  paid  the  debts  of 
said  copartnership,  and  divided  the  profits  and  capital  of  said 
copartnership  business  amongst  themselves.     And  commis- 
sions ought  not  to  be  allowed  on  the  sum  of  $7000,  the 
appraised  value  of  warehouse  at  the  comer  of  Frederick  and 
PraH  streets,  where  the  copper  business  was  conducted  by 
John  McKim,  Jr.,  (^  Sons. 

Maoruder,  J.,  delivered  the  opinion  of  this  court. 

The  will  of  the  late  John  McKim,  junvor,  gives  rise  to  this 
controversy,  and  the  first  and  principal  question  is,  are  the  per- 
sons to  whom  letters  testamentary  were  granted,  and  who  have 
administered  the  assets,  entitled  to  receive  any  remuneration 
for  the  services  they  have  rendered  ? 

It  will  be  assumed  in  this  case,  that  if  our  act  of  Assembly 
of  1798,  ch.  101,  does  not  expressly  grant  to  the  orphans  court, 
the  power  to  allow  to  the  executors  of  Mr.  McKim  a  com. 
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mission  for  their  services^  no  commission  can  be  claimed  by 
them.  But  surely  a  law,  which,  in  prescribing  the  manner  in 
which  the  account  of  an  executor  must  be  made  out,  has  these 
words :  ^^His  commission,  which  shall  be,  (at  the  discretion 
of  the  court,)  not  under  five  per  cent.,  nor  exceeding  ten  per 
cent.,  on  the  amount  of  the  inventory  or  inventories,  excluding 
what  is  lost  or  has  perished,"  confers  upon  the  orphans  court 
the  power  in  this,  as  it  does  in  all  other  cases,  lo  allow  a  com- 
mission. The  question  then  is,  can  the  testator  take  from  the 
court  the  power  which  the  law  gives  to  it,  and  which  is  con- 
ferred in  language,  which  makes  it  their  duty  to  allow  not  less 
than  five  per  centum? 

The  will  of  A&*.  McKimj  in  one  of  its  clauses,  appoints 
David  T.  McKim  y  John  S.  McKim  ^  and  William  H.  Marriotiy 
^le  executors ;  and  afterwards  it  is  added :  ^^I  do  hereby  declare 
it  as  my  will  and  intention,  that  neither  of  my  said  executoiB 
shall  be  entitled  to  any  commissions  for  settling  my  estate,  but 
all  necessary  expenses  relative  to  such  settlement,  shall  be 
charged  to  my  estate."  John  declined,  the  others  obtained 
letters  testamentary,  and  now  claim  the  commisenon.  Is  the 
above  clause  in  the  will  a  bar  to  the  claim  ? 

It  must  be  conceded,  that  the  act  of  Assembly  no  where 
gives  to  a  testator  the  power  which  this  testator  attempted  to 
exercise.  It  is  true,  that  the  will  of  the  testator  is  to  be  r^arded 
in  the  administration  of  his  estate,  but  this  general  rule  is  to  be 
taken  with  this  proviso,  that  such  will  be  not  inconsistent  with 
the  law.  That  (his  provision  of  the  will  is  inconsistent  with 
the  law,  must  be  obvious  upon  an  examination  of  the  act  of 
179S,  especially  if  the  2nd  sect,  of  sub.  chap.  20,  be  read  in 
connection  with  the  5th  sect,  of  sub.  ch.  14.  The  first  clause 
makes  it  the  duty  of  the  court,  in  all  cases,  to  make  an  allow- 
ance; the  other  makes  one  single  exception,  and  this  case  can- 
not be  brought  within  that  exception.  To  defeat  a  claim 
founded  upon  sub.  ch.  20,  sect.  2,  because  of  this  clause  in  the 
will,  there  must  be  found  a  law  which  gives  to  the  testator  a 
power  to  repeal  the  act  of  1798,  so  far  as  it  directs  the  manner 
in  which  the  accounts  to  be  passed  by  his  executors  are  to  be 
made  out ;  a  law  which  directs  the  commission  to  be  allowed. 
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tmless  the  testator  shall  otherwise  dv'ect.  The  testator  is  not 
permitted  to  deprive  his  executor  of  a  commission  of  not  less 
than  five  per  centum ,  even  by  bequeathing  to  him,  <^by  way  of 
compensation/'  any  thing  which  shall  appear  to  the  court  to 
be  insufficient  compensation.  Surely,  if  he  cannot  take  from 
the  court  its  power  to  allow  the  executor  ten  per  centum  upon 
the  amount  of  the  inventory,  by  giving  to  him  a  less  sum  than 
the  law  authorises  the  court  to  allow,  and  which  the  court 
believes  to  be  sufficient,  he  cannot,  by  forbidding  any  allow- 
ance whatever  to  be  made,  deprive  the  court  of  the  power  which 
the  law  says  it  shall  exercise  in  all  cases,  with  but  one  exception, 
and  that  exception  not  embracing  this  case.  The  court  may 
allow  more,  although  the  will  gives  eight  per  centum,  (thus 
disr^arding  such  a  provision  in  the  will.)  Surely  its  power  is 
not  to  be  taken  away  by  a  clause  of  the  will,  which  allows  to 
the  executor  nothing. 

A  person,  by  undertaking  the  office  of  executor,  does  not 
elect f  and  is  not  bound  to  give  effect  to  all  the  provisions  to  be 
found  in  tlie  will.  Such  clauses  as  are  inconsistent  with  the 
bw  which  the  executor  is  to  obey,  are  of  no  validity,  and  con- 
stitute no  part  of  the  will. 

It  is  not  believed,  that  the  record  furnishes  testimony,  that 
the  executors  agreed  to  release  any  commission  to  which  the 
law  might  entitle  them.  The  agreement  spoken  of  might  not 
have  been  executed,  because,  after  the  opinion  expressed  by 
the  court,  or  one  of  its  judges,  it  was  not  deemed  of  importance 
to  obtain  an  agreement,  in  regard  to  the  executor's  commission, 
on  an  estate  in  which  three  married  ladies  were  principally  in- 
terested. Indeed,  one  of  the  executors  seems  to  have  taken 
quite  unreasonable  pains,  to  let  it  be  distinctly  understood  by 
all  who  are  concerned  in  the  estate,  that  he  had  a  will  in  regard 
to  the  commission,  inconsistent  with  that  of  the  testator,  and 
that  the  law  should  setde  the  question  between  them. 

The  opinion  of  this  court  then  is,  that  in  this  case,  and  not- 
withstanding the  provision  of  the  will,  the  executors  were 
entitled  to  the  commission  which  had  been  previously  allowed 
to  them. 
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The  petition  filed  by  the  appellees,  besides  insisting  that  no 
commission  was  to  be  allowed  to  the  executors,  also  charges, 
that  commissions  had  been  improperly  allowed  upon  particular 
sums  of  money.  Upon  these  questions,  the  court  below  could 
express  no  opinion,  because,  in  its  judgment,  it  had  no  legal 
power  to  make  any  allowance  when  the  will  forbids  it.  Differ- 
ing in  opinion  with  the  court  below  on  this  question,  it  is  our 
duty  to  direct  what  shall  be  the  decree  in  the  premises. 

The  first  objection  is,  to  commission  allowed  on  a  sum  of 
money  returned  by  the  executors  as  a  debt,  due  the  deceased  by 
David  T.  McKim  and  John  S,  McKim,  surviving  partners 
of  John  McKim,  junior.  It  can  make  no  diflference,  in  de- 
ciding this  question,  whether  the  testator  was  a  partner  of  the 
firm,  or  accommodated  that  firm,  of  which  he  was  not  a  mem- 
ber, with  a  loan  of  so  much  money.  The  money  was  unques- 
tionably a  part  of  his  personal  estate,  payable  only  to  the 
executors,  and  when  paid  to  them,  constituted  a  part  of  the 
assets  in  their  hands  to  be  by  them  accounted  for  in  dieir 
settlements  in  the  orphans  court.  The  testator  could  not,  by 
his  will,  prevent  the  executors  from  collecting  and  accounting 
for  this  portion  of  his  estate,  or  authorise  any  other  person  to 
receive  it  from  the  debtors. 

It  can  be  no  objection,  to  the  commission  allowed  on  the  ap- 
praised value  of  two  hundred  and  sixty-five  shares  of  Phoenix 
shot  tmoer  stock,  that  it  was  transferred  to  testator  by  one  of 
the  executors,  '^as  collateral  security."  While  the  executors 
are  charged  with  the  appraised  value  of  this  stock,  it  must  be 
rq^rded  as  a  part  of  his  estate.  It  cannot  be  regarded  as  the 
stock  of  its  former  owner,  although  we  are  not  told  when  or 
how  the  testator  became  the  absolute  owner  of  it. 

We  are  of  the  opinion,  then,  that  the  executors  were  right- 
fully allowed  a  commission  on  these  two  sums  of  money. 

We  are  also  of  opinion,  with  respect  to  the  $6000,  that  they 
are  not  assets,  upon  which  a  conunission  is  to  be  allowed  by 
the  orphans  court. 

JUDGMENT  IVEVEIWJCD,  &C. 
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Joseph  H.  Jones^  adm'r  d.  b.  n.,  of  James  Hawkins, 
AND  adm'r  of  Susanna  Clagett,  vs.  John  C.  Jones. — 
June  1S46. 

S,  the  creditor  of  C,  obtained  a  decree  for  the  sale  of  real  and  personal 
estate,  mortgaged  by  the  latter  to  him;  and  at  the  sale  thereof  became 
the  purchaser.    After  the  sale,  C  agreed  to  repurchase  the  property,  and 
applied  to  H  to  advance  him  certain  bank  stock  and  bonds,  on  account  of 
which  5  conveyed  to  //  four  hundred  acres  of  the  estate  in  question,  agree- 
ing to  receive  the  stock  and  bonds  as  cash ;  and  that  the  balance  of  the 
mortgaged  estate  should  remain  subject  to  a  lien,  to  H,  for  the  sum  due  him 
beyond  |^10,000,  the  value  of  four  hundred  acres  of  land  conreyed  to  H. 
The  debt  due  from  C  to  S,  was  ascertained  to  be  less  than  S  originally 
clauncd.    Some  years  afterwards,  8  sold  and  conveyed  his  interest  in  the 
estate  to  J,  for  the  sum  of  (7365.65.    By  the  indenture  between  £1  and  /, 
it  was  coTenanled,  that  /,  by  his  indenture  of  mortg^e  upon  the  said  estate, 
would  secure  to  S  the  payment  of  one  of  the  aforesaid  bonds ;  and  also 
secure  him  from  the  claim  of  H  thereon,  and  which  claim  was  not  to  be 
altered  or  prejudiced  by  the  sale  from  £1  to  J;  and  that  J  was  to  stand  in 
the  place  of  8,    Upon  a  bill  filed  by  the  representatives  of  H  to  enforce 
his  lien,  it  was  decreed,  that  unless  /should  pay  the  balance  due  to  H,  on 
or  before,  &c.,  then  the  estate  should  be  sold,  and  out  of  the  proceeds 
thereof,  after  payment  of  the  debt  of  8  assigned  to  /,  the  complainant 
should  be  paid.    The  decree  also  directed  an  account  of  rents  and  profits, 
&c.,  to  be  taken,  and  after  allowing  /for  all  just  and  necessary  improve- 
ments made  by  him  upon  the  the  said  estate  after  he  came  into  possession, 
the  balance  should  be  applied  to  the  payment  of  /'j  claim,  as  assignee 
of  5. 
The  mterest  conveyed  by  £1  to  /,  in  equitable  contemplation,  was  but  a  lien 

upon  the  premises  for  the  balance  due  by  C  to  8, 
An  exhibit  which  consisted  of  mere  pencil  marks  upon  an  isolated  paper,  unex- 
plained by  any  testimony  to  show  the  time  or  occasion  which  gave  birth  to 
it,  as  testimony  is  of  too  questionable  a  character  to  be  made  the  basis  on 
which  the  rights  of  the  parties  litigant  in  the  cause,  should  be  adjusted. 
Where  the  testimony  of  several  witnesses  in  regard  to  the  amount  of  rent 
which  ought  to  be  paid,  was  of  such  a  nature  as  to  require  it  to  be  are- 
raged,  the  aggregate  amount  ought  to  be  ascertained  by  adding  together 
the  estimate  of  each  and  every  witness  who  testified  thereto,  and  dividing 
the  sum  thus  obtained  by  the  entire  number  of  witnesses.    Concurring  wit- 
nesses will  each  be  counted  as  one. 
The  rule  of  averaging  the  testimony  of  witnesses,  necessarily  excludes,  and 

is  apart  from  all  corrupt  concert  between  the  witnesses. 
When  a  defendant  purchased  in  ignorance  of  any  defect  of  title,  though 
apprized  of  the  claim  of  the  complainant  for  a  lien  on  the  premises  pur- 
chased, and  took  possession  and  made  improvements  under  the  opinion  of 
counsel  that  the  title  was  clear  *,  and  all  his  acts  and  the  circumstances  of 
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the  case  demonstrate,  that  at  the  time  of  his  purchase,  and  when  the  im- 
provements were  made,  he  believed  his  title  to  be  a  good  one,  he  is  entitled 
to  compensation,  as  a  bona  fide  possessor,  for  the  amount  of  his  melioration 
and  improvements  of  the  estate,  beneficial  to  the  true  owner. 

Where  a  complainant  has  no  absolute  unqualified  right  to  the  interposition  of 
a  court  of  chancery — is  only  entitled  to  relief  in  the  sound  discretion  of  the 
court,  which  may  be  modified,  made  conditional,  or  wholly  denied,  as  may 
be  consistent  with  the  dictates  of  equity  and  conscience,  as  when  he  seeks 
to  enforce  the  specific  execution  of  a  contract — the  defendant  in  possession 
will  be  allowed  for  such  improvements,  made  bona  fide,  without  a  know- 
ledge of  the  defect  of  his  title,  as  have  permanently  enhanced  the  value 
of  the  lands,  and  to  the  extent  of  such  enhanced  value,  the  plaintifi"  is 
bound  in  conscience  to  make  compensation,  ex  (zqiu>  et  bono. 

In  ascertaining  the  value  of  lasting  improvements,  whether  they  are  to  be 
estimated  at  their  original  cost,  or  at  their  actual  value,  at  the  time  of  (he 
audit  made — if  the  property  only  is  recovered,  then  the  estimate  is  to  be 
made  at  the  time  of  the  audit ;  but  if  rents  and  profits  are  charged  agreea- 
bly to  the  improved  value,  then,  at  the  original  cost ;  or  if  independenllj 
of  improvemetits,  at  the  value  at  the  time  of  the  audit. 

Where  the  enhanced  annual  value  of  an  estate  was,  in  a  great  measure,  the 
result  of  expenditures  made  in  the  melioration  of  the  soil,  substantial  jus- 
tice is  done  by  considering  the  enhancement  of  the  rents  as  a  fair  ofisct  to 
the  expenditure  for  melioration. 

Improvements  will  be  estimated  at  the  time  of  the  audit,  in  the  absence  of 
proof  of  their  orig^al  cost,  the  time  when  they  were  made,  and  their 
depreciation  since,  if  any. 

Ditching  and  grubbing  meadow  land,  may  be  necessary,  lasting,  and  valua- 
ble improvements ;  and  if  so,  upon  the  proof  must  be  allowed  for  accord- 
ingly. 

Appeal  from  the  Court  of  Chancery. 

The  bill  was  filed  on  the  7th  February  1835,  by  tlie  appel- 
lant against  the  appellees,  and  amended  on  the  14th  June 
1S38.  The  amended  bill  alleged,  that  C.  C.  Joties  being  largely 
indebted  to  Clement  Smith  and  others^  the  said  C.  £f.  filed 
a  bill  against  him,  praying  for  the  sale  of  certain  moilgaged 
premises;  that  a  decree  was  obtained,  and  on  the  7th  April 
1823,  the  lands  and  personal  property  of  C.  C.  J.  were  sold 
under  such  decree,  and  purchased  by  Clement  Smith  for  the 
sum  of  $23,976.  That  after  such  sale,  it  was  proposed  on 
behalf  of  Smithy  that  if  the  said  C  C  J.  would  pay  the  said 
Smith  $22,000,  that  the  said  Smithy  to  avoid  all  further  liti- 
gation, would  relinquish  all  claim  to  the  property  sold  under 
the  decree,  cmd  then  in  C  C  Ts  possession;  but  Jones,  pro- 
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lesUng  that  he  did  not  owe  Smiih  bo  hxge  a  miin>  and  beil^ 
unable  to  procure  the  same,  applied  to  James  Hawkins  to 
advance  hira  $10^000  in  bank  stock;  and  also  certain  bonds  of 
W.  D,  Diggesy  for  $2500,  with  interest;  and  of  De  BuUs  to 
amount  of  $3000;  and  promised  to  convey  to  James  Hawkins 
in  fee,  in  consideration  of  the  advance  of  $10,000,  four  haudred 
acres  of  the  land,  mortgaged  and  sold  as  aforesaid^  to  the  said 
Smith f  and  to  secure  the  amount  due  on  the  bonds  aforesaid, 
by  a  lien  on  the  remainder  of  the  said  land  and  personal 
estate  aforesaid;  and  the  said  James  Hamfkins  undertook  and 
agreed  to  advance  the  money  and  bonds  aforesaid,  as  aforesaid, 
if  the  said  dement  Smith  would  agree  to  the  same.  Where- 
upon the  said  Clemetit  Smith  and  Charles  C  JimeSf  <m  the 
15(h  January  1825,  entered  into  the  following  agreement  of 
writing,  to  wit: — 

^' Terms  of  compromise  between  Charles  C.  Janes  and 
Clement  Smith.  Basis. — ^The  bargain  with  Hawkins  to  be 
carried  into  effect  by  a  conveyance  from  Mr.  Smith,  Sfc.y 
upon  turning  over  to  Mr.  Smith  the  proceeds  for  which  he 
shall  credit  Mr.  Janes,  in  account,  at  the  market  value  of  the 
stock;  the  other  securities  in  the  hands  of  Jones  which  Smith 
agreed  to  receive  as  cash,  (as  Digges^  and  De  Butts^  bond, 
now  deposited  with  H^.  Davidson,)  to  be  assigned  over  and 
ddivered  to  Smith;  and  all  the  property,  real  and  personal,  of 
Jones,  which  was  purchased  by  Mr.  Smith  at  the  trustee's  sale 
under  the  decree,  to  remain  under  lien  for  the  balance,  after 
deducting  the  sum  total  of  the  several  items  to  Mr.  Jones* 
credit,  as  aforesaid,  from  $22,000,  on  such  times  and  under 
such  limitations,  as  Mr.  Lufborough,  and  Mr.  Davidson,  and 
the  counsel  for  the  parties,  may  fix,  so  as  Jones  remained  in 
possession,  and  Iiave  not  less  than  a  year  to  release  the  lien: 
the  mode  of  releasing  that  lien,  and  the  time  in  other  respects, 
to  be  settled  by  tlie  said  reference.  The  personal  property 
placed  on  the  farm  by  Mr.  Smith  since  his  purchase,  and 
there  remaining,  to  be  returned  to  him;  such  allowance  for 
grain  in  the  ground,  crops,  &c.,  as  the  referees  may  determine 
The  whole  matter  of  detail  to  fill  up  this  outline,  so  as  to  place 
the  parties  in  a  stale  of  security  and  mutual  accommodation, 
12        V.4 
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to  be  filled  up  and  provided  for  by  the  referees. — And  as  il^. 
Jones  disputes  that  his  debt  to  Mr,  Smith  amounts  to  $22^000; 
it  is  also  agreed,  that  Mr.  Lufborongh  and  Mr.  Davidson 
shall  settle  the  account,  so  as  to  ascertain  whether  any,  and 
what  deduction,  ought  to  be  made  from  the  $22,000;  and  such 
deduction  shall  be  credited  against  the  balance  charged  upon 
the  said  property,  accordingly.  The  securities  above  men- 
tioned to  be  assigned  as  cash,  are  nevertheless,  to  be  secured 
by  tlie  same  lien  as  the  balance  above  mentioned,  and  ade- 
quate provision  by  formal  writings  to  be  made  for  the  whole, 
when  the  details  are  adjusted." 

The  bill  further  charged,  that  the  referees  delivered  their 
award  to  the  said  Smithy  ascertaining  and  fixing  the  amount 
of  the  debt  due  from  said  Charles  C.  Janes  to  said  Smith,  at 
$22,000,  and  requiring  the  liens  to  be  executed  as  aforesaid; 
that  Smith  and  Jones  always  acknowledged  to  said  referees 
the  right  of  said  Hawkins,  to  be  secured  in  his  advances,  to 
the  amount  of  said  bonds,  by  a  lien  as  aforesaid,  and  the  said 
Smith  recdved  die  said  bonds  with  that  agreement  and  under- 
standing. Nevertheless  the  said  lien  has  never  become  exe- 
cuted by  the  said  Smith  to  the  said  Hawkins,  in  his  lifetime, 
or  to  his  representatives,  since  his  death;  that  C.  C.  J.  failed 
to  pay  Hawkins  during  his  life,  who  devised  his  estate  to,  &c. ; 
that  C.  C.  J,,  at  his  death,  was  indebted  to  Smith  for  a  large 
balance,  parcel  of  the  award;  and  that  Sinith,  on  the  13th 
June  1837,  sold  and  conveyed  to  John  C.  Jones  all  the  estate 
of  C/uirks  C.  Jones,  mortgaged  to,  and  purchased  by,  the  said 
Smith,  not  previously  conveyed  to  the  said  Hawkins;  that 
John  C.  Jones  had  full  notice,  before  making  his  purchase,  of 
the  claim  of  complainant  to  a  lien  on  the  said  premises;  and 
that  the  said  Jones,  in  order  to  secure  to  the  said  Smith  the 
payment  of  the  bonds  of  the  said  W.  D.  D.  and  De  B,,  has 
mortgaged  the  estate  purchased  by  him,  as  aforesaid;  that  C 
C  /.,  from  1823,  to  his  death,  was  insolvent,  and  often  de- 
clared that  the  property  he  held,  the  deem  Drinking  estate, 
and  the  personal  property  thereon,  belonged  to  said  Smith  and 
Hawkins,  and  that  he,  Jones,  was  merely  agent  for  them,  and 
that  Smith  took  possession  thereof  at  his  death,  &c.     Prayer, 
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that  the  amount  of  the  bonds  aforesaid^  may  be  decreed  to  be 
a  lien  on  the  real  and  personal  estate  sold  by  die  said  OemerU 
Smith  to  John  C  Jones,  after  satisfying  the  balance  due  from 
the  said  C.  C.  Jones  to  the  said  Clement;  that  the  said  Cle- 
ment may  account  and  show  what  balance  is  still  due  from 
the  said  C.  C,  /.  to  him ;  and  what  sums  he  has  collected  on 
the  said  bonds;  and  that  in  default  of  the  payment  of  the 
amount  due  from  C.  C  /.  to  said  James  Hawkins j  the  lands^ 
Scc.y  may  be  decreed  to  be  sold;  and  for  other  and  further 
relief. 

With  the  original  bill  was  filed  ^^  the  admission  of  C.  C. 
Jones y  dated  5th  November  1825;  that  the  whole  property 
mentioned  in  the  bill,  did  belong  to  James  Hawkins  and  Cle- 
ment  Smith;  that  it  was  merely  under  his  care  as  agent.  That 
as  regards  the  hay  and  tobacco  on  the  said  estate,  it  should  be 
under  the  exclusive  control  of  R.  Ross  and  Nathan  Lufbo- 
rough y  for  sale;  that  the  net  proceeds  thereof  be  paid  over  to 
the  said  Hawkins  and  Smith;  the  amount  of  which  they  are 
to  account  for  in  any  settlement  which  may  hereafter  be  made 
with  me,  and  by  them,  touching  the  fulfilment  and  execution 
of  a  conditional  agreement,  made  between  me  and  said  Smith, 
in  January  last,  (1825.)  " 

With  the  amended  bill  was  filed  a  deed  of  the  1st  July  1837, 
between  John  O.  Jones  and  toife,  of  the  one  part,  and  Clement 
Smithy  of  the  other,  reciting,  "that  C  S,  by  deed,  dated  13th 
June  1837,  had  conveyed  to  J,  C.  /.,  for  the  sum  of  $7275.66, 
all  those  lands,  &c.,  except  so  much  thereof  as  had  been  con- 
veyed to  Jam£s  Hawkins  by  C.  S.,  and  the  personal  estate 
belonging  thereto,  consisting  of,  &c. ;  and  whereas  the  said  C 
S.  did  agree  with  the  said  /.  C.  7.,  to  sell  and  convey  the  said 
real  and  pei-sonal  property  for  the  said  sum,  upon  express  con- 
dition, that  the  said  /.  O.  /.,  by  his  indenture  of  mortgage  or 
deed  of  trust  of  the  said  land  and  personal  estate,  secure  the 
said  C.  S.  the  payment  in  full  of  principal,  debt  and  interest, 
commiflsion  and  expenses,  of  a  bond  executed  by  W.  D. 
DiggeSy  now  dead,  to  one  S,  H.,  and  by  him  assigned  to  one 
James  Hawkins,  assigned  to  and  for  the  use  of  C  S,y  and 
which  said  bond,  principal  and  interest,  now  amounts  to  $5088; 
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and  whereas  the  representatives  of  the  said  James  Hawkins 
have  set  vp  a  claim  to  a  large  amount  of  money  ^  with  the 
payment  of  tohich^  it  is  or  may  be  attempted  to  charge  the  real 
and  personal  estate  therein  before  described^  and  as  it  is  agreed 
between  the  said  /.  C  /.  and  C  jS^.^  that  he,  the  said  C  S,, 
is  to  be  secured  against  all  loss  upon  the  said  bond,  or  by  reason 
of  the  claim  aforesaid  ^  from  the  representatives  of  (he  said  / 
H.y  which  said  claim  is  to  be  in  no  manner  or  respect  altered, 
changed  or  prejudiced  by  the  sale  of  the  aforesaid  real  or  per- 
sonal estate^  made  by  C  S.  to  J.  C,  J.;  but  in  relation  thereto, 
the  said  /.  C  J.  is  to  be  considered  and  standi  as  may,  and  did 
the  said  C.  S.y  before  the  said  sale  to  /.  C.  /.;  and  conveying 
the  property  to  indemnify  C  S.y  with  authority  to  sell  the  pro- 
perty, if  necessary,  for  his  security.'* 

The  answer  of  John  C.  Jones  to  the  original  and  amended 
bill  admitted,  that  in  the  year  1820,  the  late  Charles  C  Jones 
being  then  largely  indebted  to  Clement  Smith  for  the  security 
of  said  debt,  conveyed  to  him,  by  way  of  mortgage,  the  tract 
called  ^^ Clean  Drinking,^*  and  a  valuable  personal  property; 
that  the  debt  not  being  paid,  he  obtained  a  decree  for  a  sale^ 
the  sale  was  made;  Smith  became  the  purchaser  of  all  the 
properly  moilgaged;  that  the  sale  was  duly  confirmed;  that  a 
conveyance  was  made  to  Smithy  who  had  thus  a  clear,  abso- 
lute, and  perfect  title  and  possession;  that  Smithy  for  $12,000^ 
sold  400  acres  of  his  purchase  to  James  HawMnSy  now  de- 
ceased ^  and  executed  to  him  a  conveyance  therefor.  The 
defendant  J.  C.  J.  further  admitted^  that  he  has  been  informed, 
but  has  no  personal  knowledge  on  the  subject^  that  C.  Smith, 
at  or  about  the  time  of  the  sale  to  HawkinSy  before  spoken  of, 
verbally  agreed  with  the  said  C.  C  JoneSy  that  if  the  said 
Jones  would  pay  him  the  residue  of  the  debt  for  which  the 
property  had  been  sold,  as  aforesaid^  that  be  would  reconvey 
to  him  the  residue  of  said  property;  but  this  defendant  has  been 
informed,  and  believes,  and  chaiges,  that  the  said  Jones  never 
did  pay  the  balance  of  the  said  debt,  or  any  part  thereof;  that 
nothing  was  done  towards  performance  or  part  performance  of 
said  parol  agreement;  that  said  Smith  in  fact  never  did  give  a 
lien  on  the  said  property  to  Hawkins,  or  any  other  person. 
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The  answer,,  among  olher  matters,  also  admitted,  that  the  de- 

fmdanl  became  the  purchaser  of  a  part  of  Gean  Drin/cing, 

for  a  full,  fair,  and  adequate  consideration;  that  at  the  time  he 

90  purchased  the  said  property,  he  knew  that  the  representatives 

of  the  said  Hawkins  set  up  some  such  claim  as  is  asserted  in 

their  bill,  and  that  complainant's  exhibit,  No.  4,  is  a  true  copy 

of  the  mortgage  executed  by  him  to  the  said  Gement  Smith; 

tliat  he  had  never  given,  nor  agreed  to  give,  the  said  Hawkins 

any  mortgage  or  lien  whatever  on  the  said  property.     The  de- 

feDdanl  also  admitted  the  death  and  insolvency  of  C.  C.  Janes , 

He  denied  all  knowle<^  of  the  agreement  between  Hawkins , 

Jonesj  and  Smithy  as  charged,  and  insists  it  was  void,  (if 

made,)  under  the  statute  of  frauds,  being  merely  by  parol,  and 

that  he  may  have  the  benefit  of  the  statute  at  final  hearing. 

The  answer  also  relied  upon  the  statute  of  limitations;  and 

further,  that  the  complainant  can  have  no  relief,  without  fully 

reimbursing  to  the  defendant  the  principal  and  interest  of  the 

money  he  hos  paid  to  the  said  Clement  Smithy  and  all  costs 

and  expenses  which  he  has  incurred  in  consequence  of  his  said 

purchase,  and  also  for  all  improvements  which  he  has  made 

and  erected  upon  the  said  property,  of  every  description,  which 

he  allies  to  be  considerable,  &c. 

With  the  bill  was  exhibited : — 

The  will  of  C.  C  JoneSy  Eleanor  C.  Coates^  adm^x,  and  /. 
C.  Janes,  devisee. 

Kxhibit  No.  4,  deed  of  1st  July  1837,  John  C.  Jones  atid 
wife,  to  Clement  Smith. — Aiitepage  S9. 

After  a  great  variety  of  proof  was  taken,  the  chancellor ^ 
(Bland,)  being  of  opinion  that  the  proofs  did  not  sustain  the 
allegations  in  the  bill,  decreed,  on  the  28th  July  1841,  that 
the  bill  should  be  dismissed  with  costs.  Prom  that  decree  the 
complainants  appealed  to  this  court. 

On  the  30th  June  1843,  this  court  reversed  the  decree  of  the 
chancellor,  with  costs;  and  decreed,  that  unless  die  said  /.  C. 
JaneSy  on  or  before  the  1st  January  1844,  pay  or  bring  into  the 
court  of  chancery,  to  be  paid  Joseph  H,  Jones,  a.  d,  b.n.  of 
Joseph  Hawkins,  deceased,  and  administrator  of  Susanna 
Oagett,  residuary  legatee  of  James  Hawkins,  the  sums  of 
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money  mentioned  in  the  proceedings  in  this  cause^  as  having 
been  advanced  by  the  said  HawkitiSy  or  received  by  Clement 
Smithy  upon  the  bonds  of  Digges  and  De  Butts,  assigned  by 
the  said  Hawkins  to  Charles  C.  Jones,  for  the  use  of  Clement 
Smith,  or  to  said  Clement  Smith;  which  said  sums  of  money 
with  interest  due  thereon^  shall  be  ascertained  by  the  auditor  of 
the  court  of  chancery,  on  or  before  the  1st  September  next; 
subject,  nevertheless,  to  all  just  exceptions  as  to  the  amount 
thereof,  Sec. ;  then  the  real  and  personal  estate,  in  the  proceed- 
ings mentioned,  or  so  much  thereof  as  may  be  necessary,  be 
sold;  and  out  of  the  proceeds  thereof,  after  payment  of  the 
debt  of  the  said  Clement  Smith,  with  all  interest  due  thereon, 
to  the  said  John  C  Jones y  assignee  of  the  said  Clement  Smith, 
to  be  also  ascertained,  as  aforesaid,  the  claim  of  the  said  com- 
plainant, Joseph  H,  Jones,  also  to  be  ascertained  as  aforesaid, 
shall  be  paid. 

And  it  was  further  decreed,  that  in  the  event  of  the  said  7. 
C.  Jones  declining  or  omitting  to  pay  or  bring  into  court  the 
sums  of  money  due  to  the  complainant,  Joseph  H,  Jones, 
according  to  the  principles  and  directions  of  this  decree,  that 
then  an  account  of  rents  and  profits,  hires,  issues,  receipts, 
fruits  and  proceeds  of  the  said  real  and  personal  estate,  shall  be 
taken,  and  the  said  John  C.  Jones  shall  be  charged  therewith; 
and  that  he  shall  be  allowed  for  all  just  and  necessary  improve- 
ments, made  by  him  upon  the  said  estate  after  he  came  into 
possession  thereof;  and  the  balance  thereof,  if  any  due  by  the 
said  John  C  Jones,  applied  to  the  payment  of  his  claim  as 
ass^ee  of  the  said  dement  Smith.  That  R.  J.  B,  be 
appointed  trustee,  &c.;  and  the  cause  be  remanded  to  the 
court  of  chancery,  for  the  purpose  of  executing  this  decree,  &c. 

The  cause  was  accordingly  remanded  to  the  court  of  chan- 
cery, where  the  parties  took  proof  in  relation  to  the  rents  and 
profits  of  the  estate,  and  the  improvements,  cost  and  character 
of  them,  as  made  by  the  appellee,  John  C  Jones,  during  his 
possession  of  the  estate. 

On  the  31st  July  1 844,  the  chancellor,  (Bland,)  ordered, 
that  this  case  be,  and  the  same  is  hereby  referred  to  the  audi- 
tor, with  dire<5tions  to  restate  the  account,  from  the  pleadings 
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and  proofs  now  in  the  case,  in  pursuance  of  tlie  decree  of  the 
Court  of  Appeak.  The  auditor  will  assume  the  consideration 
of  $7275.65,  specified  in  the  indenture  of  the  1st  July  1837, 
as  the  amount  then  due  to  the  defendant,  John  C.  Jones j  as 
assignee  of  Clement  Smith.  That  no  interest  is  to  be  chaiged 
on  the  rents  and  profits,  hires,  issues  and  fruits^  and  proceeds 
of  (he  said  real  and  personal  estate;  that  nothing  is  to  be 
allowed  for  the  ditching  of  any  part  of  the  land,  or  for  any 
thing  else  done  upon  it,  in  any  course  of  husbandry  pursued 
by  the  occupying  tenant;  that  the  defendant,  John  C  Jones ^ 
is  to  be  allowed  for  all  just  and  necessary  improvements  made 
upon  the  estate  after  he  came  into  possession  thereof,  estimating 
their  -value  respectively,  as  of  the  date  when  they  may  have 
been  so  made:  but  no  interest  is  to  be  charged  on  any  sum  so 
allowed  and  provided.  That  no  allowance  for  improvements  be 
made  beyond  the  amount  of  the  rents  and  profits;  and  that  as 
so  much  of  the  interest  on  the  bonds  spoken  of  as  part  of  the 
plaintiff's  claim^  as  accrued  during  the  lifetime  of  Elizabeth 
HawkifiSj  deceased^  after  the  death  of  the  plaintiff's  intestate, 
constitutes  no  part  of  the  plaintiff's  claim,  she  having  been 
the  l^atee  thereof  for  life:  the  principal  of  the  said  bonds, 
with  interest  thereon,  only  during  the  life  of  the  said  intestate, 
and  after  the  death  of  the  said  Elizabeth  Hawkins^  is  to  be 
awarded  to  the  plaintiflf.  These  directions  are  given  to  the 
auditor  to  the  end^  that  an  account  may  be  stated,  to  enable 
this  court  to  carry  into  efiect  the  decree  of  the  Court  of  Appeals, 
according  to  its  true  intent  and  meaning;  and  therefore  all  the 
exceptions  of  the  parties,  with  so  much  of  the  former  report  of 
the  auditor  as  may  be  at  variance  with  this  order,  be^  and  the 
same  are  hereby  overruled  and  rejected. 

The  auditor,  in  pursuance  of  this  order,  reported^  that  he 
had  assumed  the  amount  of  the  mortgage  debt,  as  directed  in 
the  order,  and  credited  the  estate  with  certain  stock,  farming 
utensils,  and  slaves  sold  by  the  defendant.  That  he  had 
deducted  from  the  rent,  a  certain  annual  amount  for  rent  of 
property^  not  parcel  of  the  mortgaged  premises,  as  testified  to  by 
one  of  the  witnesses;  that  as  no  allowance  had  been  made  for 
improvements  in  the  course  of  husbandry,  the  rent  had  been 
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reduced  for  the  years  1841  ^  1842^  1843,  and  1844,  to  the 
estimate  of  1837:  inasmuch  as  it  appears  from  the  testimony, 
that  the  increased  estimate  of  rent  is  based  on  that  idnd  of 
improvement;  that  the  value  of  all  the  just  and  necessary 
improvements  falls  short  of  the  rent  and  hires,  and  the  differ- 
ence credited  to  the  estate. 

After  exceptions  taken  to  this  report,  the  chancellor,  (Bland,) 
on  the  29tli  April  1845,  ratified  the  accounts,  which  stated  the 
amount  due  /.  C,  Jofies  to  be  $7939.59,  with  interest;  and  that 
due  the  complainants,  $10,923.17,  with  interest. 

From  this  order,  both  parties  appealed  to  this  court. 

The  cause  was  argued  before  Archer,  C.  J.,  Dorsey, 
Chambers,  Spence,  and  Martin,  J. 

By  R.  J.  Bowie  for  the  appellants,  the  complainants  below. 
By  J.  Johnson  and  Randall  for  the  appellcC;  the  defen- 
dant below. 

Dorsey,  J.,  delivered  the  opinion  of  this  court. 

The  ground  of  complaint  most  strenuously  relied  on  by  the 
plaintiff  below,  against  the  orders  from  which  he  has  appealed, 
is,  that,  in  virtue  of  a  direction  from  the  chancellor  to  the  audi- 
tor, the  sum  of  $7275.65  has  been  assumed  in  account  E,  as 
the  balance  due,  on  the  30th  June,  in  the  year  1837,  from  the 
late  Charles  C.  Jones  to  Clement  Smithy  and  which  was  a  pre- 
ferred lien  on  the  C3ean  Drinking  farm,  and  the  personal  pro- 
perty thereon,  sold  many  years  before  by  the  latter  to  the  former. 
On  the  day  and  year  aforesaid,  the  said  property  was  conveyed, 
with  all  his  interest  therein,  by  the  said  Clement  Smith  to  John 
C  JoneSy  one  of  the  defendants  below.  By  the  decree  of  this 
court,  heretofore  passed  in  this  cause,  that  interest,  in  equitable 
contemplation,  was  but  a  lien  upon  the  premises  for  the  balance 
due  by  Clvcurles  C.  Jones  to  Clement  Smith,  at  the  date  of  the 
above  mentioned  conveyance.  That  in  1825,  at  the  time  <^ 
the  compromise,  as  it  is  called,  there  was  due,  from  the  former 
to  the  latter,  a  balance  of  $12,000,  has  long  since  ceased  to  be 
a  matter  of  controversy .  What  part  of  that  balance  remained 
due  on  the  thirtieth  of  June  1837,  is  the  question  now  to  be 
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exazniDed ;  and  upon  the  solution  thereof  depends  the  justice 
of  the  complaints  of  the  plaintiff  below^  against  what  he  appears 
to  regard  as  an  arbitrary  assumption  by  the  chancellor,  of  the 
sum  of  $7275.66,  as  the  balance  due  at  that  time.  Account 
A,  as  stated  by  the  auditor,  which  shews  a  less  sum  than 
$7275.65,  as  the  balance  due  on  the  30th  of  June  1837,  is 
based  upon  exhibit  CS,  which  gives  large  credits,  indepen- 
dently of  the  bonds  ^f  Digges  and  De  Butts,  that  are  wholly 
unsuatained  by  any  other  proof  or  exhibit  in  the  cause ,  and 
which,  if  rejected,  would  leave  a  much  larger  balance  due  to 
Clement  Smith  on  the  30th  of  June  1837,  than  that  assumed 
by  the  chancellor,  as  the  basis  or  starting  point  for  the  auditor's 
statements.  The  chancellor,  it  is  presumed,  regarding,  as 
does  this  court,  exhibit  CS,  (which  consists  of  mere  pencil 
marks  upon  an  isolated  piece  of  paper,  unexplained  by  any 
testimony,  to  shew  the  times  or  occasion  which  gave  birth  to 
it,)  as  testimony  of  too  loose  and  questionable  a  character,  to 
be  made  the  basis  on  wliich  the  rights  of  the  parties  litigant  in 
this  cause  should  be  adjusted,  directed  the  auditor  to  assume, 
as  the  balance  due  from  C,  C.  Jones  to  Clement  Smith,  the 
sum  of  $7275.65,  at  the  date  of  the  deed  from  dement  Smith 
to  John  C  Jones,  This  balance  was  not,  as  appears  to  be 
supposed,  arbitrarily  assumed,  without  regard  to  the  testimony 
in  the  cause,  and  in  disregard  of  the  interests  of  the  plaintiff 
below.  The  assumption  was  made  for  his  benefit,  as,  after 
the  rejection  of  exhibit  CS,  a  detailed  statement  of  debits  and 
credits  would  have  exhibited  a  much  larger  balance.  It  was 
made  in  reference  to  the  testimony  in  the  cause,  the  chancellor 
regarding  the  purchase  money  expressed  in  the  deed  from  de- 
ment Smith  to  John  C  Jones,  as  an  admission  by  them  of  the 
then  balance  due  to  Smith  from  C  C  Jones,  After  the  re- 
jeetion  of  exhibit  CS,  of  which  we  approve,  with  the  chancel- 
lor's assumption  of  such  balance,  the  plaintiff  below  ought  to 
have  been  satisfied.  But  not  so  the  defendant.  He,  being 
entitled  to  the  entire  balance  due  to  Smith,  had  a  right  to 
complain  that  the  chancellor  had  overlooked  the  testimony  of 
J^hn  Marbury  and  dement  Cox,  which  proved,  as  far  as 
coneerned  admissions  by  Clement  Smith  and  John  C.  Jones, 
13        V.4 
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(and  by  such  admissions  only  could  it  be  reduced  to  the  amount 
assumed  by  the  chancellor^)  that  the  balance  due  from  C  C 
J&nes  to  C.  Smith f  was  $7376.65,  instead  of  $7276.65.  For 
this  reason,  therefore,  if  all  others  were  wanting,  the  appeal  of 
the  defendant,  Jokn  C.  Jones,  must  to  that  extent  be  sustained. 
But  this  is  not  the  only  ground  upon  which  it  can  be  sus- 
tained. The  testimony  given  by  the  nine  witnesses,  testifying 
as  to  the  amount  of  rent  with  which  7.  C  Jimes  should  be 
charged;  as  the  occupant  of  the  Clean  Drinking  estate,  being 
of  such  a  nature  as  to  require  to  be  averaged,  the  auditor  made 
a  statement  for  that  purpose,  in  which,  instead  of  obtaining  the 
aggregate  amount,  by  adding  together  the  estimate  of  each  and 
every  witness  who  testified  thereto,  (without  reference  to  their 
agreement  or  disagreements  in  the  amounts  of  their  estimates,) 
and  dividing  the  sum  thus  obtained  by  the  entire  number  of 
such  witnesses,  by  which  means,  the  averaged  amount  of  rent 
would  have  been  fairly  and  jusdy  ascertained ;  three  of  the 
witnesses  having  deposed,  that  $160  per  annum  would  be  a 
ftdr  rent ;  two  that  $300  would  be ;  and  the  remaining  four 
witnesses  having  each  deposed  to  a  different  amount,  he  added 
one  $160  for  the  three  concurring  witnesses,  and  one  sum  of 
$300  for  the  two  concurring  witnesses,  to  the  several  amounts 
of  the  four  dissentient  witnesses,  and  to  reach  the  true  average 
result,  divided  the  sum  thus  obtained  by  six,  thereby,  in  effect, 
rejecting  altogether  the  testimony  of  three  of  the  witnesses,  and 
making  the  averaged  rent  $316.67 ;  whereas,  in  this  case,  if 
the  aggregate  sum  had  contained,  as  it  shotdd  have  done,  the 
estimate  of  each  and  every  witness,  and  been  divided  by  nine, 
(the  whole  number  of  witnesses,)  the  annual  average  rent  with 
which  John  C  Jones  should  have  been  charged,  would  have 
been  but  $277.78.  By  such  a  rule  of  averaging  testimony  as 
this,  if  a  plaintiff  has  fifty  witnesses,  all  of  whose  estimates  agree 
in  amount,  and  the  defendant  has  one  witness  making  a  differ- 
ent estimate,  forty-nine  of  the  plaintiff's  witnesses  are  virtually 
rejected ;  and  the  decision  of  his  case  is  identically  the  same 
that  it  would  have  been,  had  he  sworn  in  his  behalf  but  one  of 
his  witnesses.  If  any  thing  further  could  be  necessary  to  shew 
the  injustice  and  unreasonableness  of  such  a  rule,  its  ap|dica- 
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tion  to  figures  would,  perhaps,  be  a  clearer  demonstration. 
Should  the  estimates  of  fifty  concurring  witnesses  for  the  jAain- 
tiff  be  one  dollar,  and  the  estimate  of  a  defendant's  only  witness 
should  be  $1000,  the  average  value,  under  this  rule,  would  be 
$500.50.  But  if  the  plaintiff's  witnesses  should  all  differ  in 
their  estimates,  that  of  each  succeeding  witness  being  one  cent 
higher  than  that  of  the  next  preceding,  (so  that  the  estimate  of 
the  first  witness  being  one  dollar,  that  of  the  last  would  be 
$1.49,)  the  average  value  by  this  rule  would  be  a  fraction  less 
than  $19.87 ;  and  yet,  apart  from  all  corrupt  concert  between 
the  witnesses,  which  the  rule  of  average  necessarily  excludes, 
could  it,  in  reason,  justice,  or  common  sense,  be  for  one  mo- 
ment supposed,  that  the  plaintiff's  interests  were  less  strongly 
fortified  by  proof  in  the  first  hypothesis,  than  in  the  second. 
The  order  of  the  chancellor  of  the  29th  of  April  1845,  resting 
<m  such  a  rule  of  average,  and  being  appealed  from  by  John 
C  Jones  J  must  be  reversed. 

The  plaintiff  below  complains,  that  no  credit  has  been  given 
him  for  the  proceeds  of  sale  of  a  great  number  of  the  negroes 
of  C  C.  JoneSy  sold  since  the  sale  of  Clement  Smith  to  John 
C  Jones.  But  from  a  careful  examination  of  all  the  testimony 
properly  before  us,  it  appears  that  the  auditor,  in  account  E, 
has  given  every  credit  for  the  sale  of  negroes  since  the  30th  of 
June  1837,  to  which  the  plaintiff  below  was  entitled.  And 
there  is  no  foundation  for  the  corojdaint,  that  four  negroes  were 
sold  to  William  /.  Stone,  and  credit  given  but  for  the  price  of 
one  of  them.  Stone  himself  conclusively  proves,  that  for 
George  and  Polly y  no  credit  ought  to  be  given.  That  he 
considered  them  of  no  value,  but  an  incumbrance  upon  his 
bai^n.  That  he  offered  the  same  price  which  he  paid  for 
the  four,  for  the  other  two,  and  John  C,  Jones  refused  to  sell 
him  the  two  young  negroes,  unless  he  would  take,  with  them, 
the  two  old  negroes,  Oeorge  and  Polly,  their  father  and  mo- 
ther. And  there  is  abundant  proof  in  the  record,  that  fibm, 
one  of  the  young  negroes  sold  to  Stone,  was  not  held  by  /.  O. 
JoneSy  under  the  conveyance  from  Ciemsnt  Smith,  but  that 
he  was  the  bona  fide  owner  of  him,  as  a  purchaser  at  a  sheriff's 
sale.    So  far  from  allowing  any  credit  to  the  plaintiff  below,  on 
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account  of  the  sale  of  George  and  Polly y  the  auditor,  who  will 
be  directed  to  state  an  account;  according  to  the  views  of  tins 
court  upon  the  record,  as  now  before  it,  will  be  instructed,  upoo 
Bamedo^s  testimony,  to  credit  John  C.  Jones  with  sixty  dol- 
lars for  the  maintenance  of  those  negroes.  And  it  is  a  matter 
of  great  doubt,  whether  the  credit  ought  not  to  be  for  sixty 
dollars  a  year,  from  the  30th  of  June  1837,  until  the  sale  to 
Stone,  in  1842. 

Several  other  objections  to  the  auditor's  account  E,  depen- 
dent on  the  facts  in  the  case,  have  been  urged  by  the  plaintiff 
below,  but  believing  that  a  due  examination  of  the  proof  in  the 
cause  shews  them  to  be  untenable,  we  forbear  to  discuss  them. 

On  the  part  of  the  plaintiff  below,  it  has  been  insisted,  that 
the  decree  of  thiB  court  on  the  former  appeal,  has  been  misun- 
derstood by  the  chancellor,  in  supposing  that  it  authorifled 
allowances  to  John  C,  Jones  for  any  improvements,  other  than 
necessary  repairs.  And  to  prove  that  such  was  the  meaning 
of  this  court,  numerous  authorities  have  been  referred  to,  as 
shewing  that  such  were  the  only  allowances  that  could  legiti- 
mately have  been  made.  For  this  purpose,  the  case  most 
strongly  relied  upon  was  that  of  Moore  vs.  Cfabley  I  Johns.  C 
JR.,  386,  where  a  mortgagee  in  possession,  on  a  bill  by  a  mort- 
gagor to  redeem,  was  not  allowed  for  clearing  wild  lands. 
Chancellor  Kent  there  remarks,  that  'Ho  make  the  allowance 
would  be  compelling  the  owner  to  have  his  lands  cleared,  and 
to  pay  for  clearing  them,  whether  he  consented  to  it  or  not. 
The  precedent  would  be  liable  to  abuse,  and  would  be  increas- 
ing difficulties  in  the  way  of  redemption. ' '  ^^Lord  Hardwichsy 
(in  3  Atk.y  517,)  there  said,  that  a  mortgagee  in  poasemoaj 
was  not  obliged  to  lay  out  money  any  further  than  to  keep  the 
estate  in  necessary  repair."  And  chancellor  Kenty  proceeding 
with  his  opinion,  said,  ^'I  shall  accordingly  direct  a  master  to 
compute  the  principal  and  interest  due  on  the  mortgage  down 
to  the  first  of  January  last,  and  that,  in  taking  the  account,  ha 
charge  the  defendant  with  the  net  amount  of  rents  and  profits 
received,  except  such  as  shall  appear  to  have  exclusively  aiiaea 
from  his  own  expenditures  in  improvements ;  and  that  he  allow 
for  the  expense  of  necessary  reparations,  if  any,  but  not  in 
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clearing  part  of  the  land,  and  that  he  report  with  all  conveaient 
speed . ' '  The  conditioa  of  the  parties  in  the  case  before  us  is,  as 
we  shall  hereafter  have  occasion  to  shew^  different  from  that  in 
tlie  case  in  1  Johns.  C.  il.,  385,  and  therefore  under  the  govern- 
ance of  different  principles.  But  it  may  not  be  amiss  to  observe, 
that  it  would  be  difficult  to  reconcile,  with  the  broad  and  liberal 
principles  of  a  court  of  equity,  the  instruction  of  the  learned 
chancellor,  (if  intended  as  of  general  application,)  to  chai^ 
the  defendant  witli  the  whole  amount  of  rents  and  profits^ 
except  such  as  shall  appear  ^'to  have  exclusively  arisen  from 
his  own  expenditures  in  improvements.''  If  therefore,  for 
example,  a  mortgagee,  (in  possession,)  of  a  mill  worth  ten 
dollars  per  annum,  by  its  reconstruction  or  enleu^ement,  not 
rqpair^  render  it  of  the  annual  value  of  $1000,  he  is  to  be 
cbaigad  with  the  full  amount  of  such  enhanced  rent,  and  be 
allowed  nothing  for  expenditures  in  the  improvement.  But  if 
the  mortgage  be  of  the  mere  site  of  a  mill,  of  no  value  in  its 
then  condition,  and  the  mortgagee  build  a  mill,  the  annual 
rent  whereof  is  $1000,  an  allowance  is  to  be  made  him  out  of 
the  rents  received  for  his  expenditures  in  the  improvements. 
If  the  allowance  in  the  latter  case  be  correct,  it  is  not  easily 
discovered  why  a  proportionate  allowance  oug^t  not  to  be  made 
in  the  former  case. 

Many  other  cases  were  referred  to,  shewing  that  allowances 
for  expenditures  in  repairs  ought  to  be  made,  but  not  for  ex- 
penditores  in  new  improvements.  And  authorities  were  refenred 
to>  to  prove  that  allowances  should  be  made  in  both  cases.  But 
these  were  cases  of  defendants  knowingly  and  avowedly  hold- 
ing ae  mortgagees  or  as  tenants,  after  notice  to  quit ;  or  as 
trtspasBeiB  or  wrong  doers. 

In  1  Pow,  Mcirtg.y  313,  note  (o)^  the  learned  annotator, 
after  referring  to  the  contradictory  decisions  as  to  allowances  to 
tenants  for  life,  or  mortgagees  in  possession,  for  improvements 
BMde  1^  them^  states^  that  ^'the  old  rule  would  now,  perhaps, 
be  coasidered  obsdete,  and  the  tenant  for  life^  or  mortgagee, 
allowed  in  full  for  all  reasonable  and  permanent  improvements, 
with  intnest  from  the  time  he  made  them."  And  in  2  Pow, 
Martg.y  956,  note  (e)y  he  sayS;  <^it  may  be  proper  in  this  place 
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to  add,  that  the  mortgagee,  in  accounting,  will  be  allowed  all 
costs  of  suit,  taxes,  renewal  fines,  sums  expended  in  neceasaiy 
repairs  and  lasting  improvements."  The  same  doctrine  has 
been  sanctioned  by  chancellor  Bland.  See  Hagihrap  ns. 
Hookas  adntWsy  I  GiU  <$*  Johns, ^  373.  But  conceding  in  this 
case,  (what  is  by  no  means  designed  to  be  generally  admitted,) 
that  it  is  otherwise,  and  that,  as  a  general  rule,  mortgagees  and 
tenants  for  life,  rightfully  in  possession,  can  only  be  allowed 
for  expenditures  made  in  necessary  repairs,  and  are  entitled  to 
no  allowance  for  those  made  in  lasting  improvements ;  yet  this 
case  has  in  it  a  discriminating  feature,  which,  in  the  eye  of  a 
court  of  equity,  should  entitle  the  defendant,  /.  C  Jime9^  to 
the  controverted  allowances,  designed  to  be  secured  to  him  by 
the  former  decree  of  this  court.  In  2  Pow.  Mortg,^  956,  note 
(e)y  it  is  stated,  that  ^^where  a  mortgagee,  thinking  kinuelf 
absolutely  enlitledy  had  expended  considerable  sums  in  repaiis 
and  lasting  improvements,  he  was  allowed  such  expenditures." 
And,  in  page  957  of  the  same  book,  it  is  stated,  ^4t  seems  that 
money  laid  out  by  a  mortgagee  in  repairs  and  beneficial  im- 
provements, forms  a  lien  on  the  land ;  but  in  ordinary  cases, 
money  laid  out  in  improving  premises,  does  not  create  a  lien ; 
yet,  if  a  party,  conceiving  himself  to  be  owner,  makes  lasting 
improvements,  a  court  of  equity,  it  is  assumed,  would  not  take 
the  estate  from  him,  without  compelling  the  plaintiff  to  make 
some  allowance  for  the  sum  expended  in  improving  the  pre>- 


mises." 


In  1  Story^s  Rep,^  494,  Story y  /.,  says  :  <^  In  cases  where 
the  true  owner  of  an  estate,  after  a  recovery  thereof  at  law, 
from  a  bona  fide  possessor,  for  a  valuable  consideration,  without 
notice,  seeks  an  account  in  equity,  as  plaintiff,  it  is  the  con- 
stant habit  of  courts  of  equity  to  allow  such  possessor,  (as 
defendant,)  to  deduct  therefrom  the  full  amount  of  all  melio- 
rations and  improvements,  which  he  has  beneficially  made 
upon  the  estate;  and  thus  recoup  them  from  the  rents,  and 
profits.  So  if  the  true  owner  of  an  estate  holds  only  an  equita- 
ble title  thereto,  and  seeks  the  aid  of  a  court  of  equity  to 
enforce  that  title,  the  court  will  administer  that  aid,  only  upon 
the  terms,  of  making  compensation  to  such  bona  fide  possessor^ 
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for  the  amount  of  his  melioration  and  improvements  of  the 
estate,  beneficial  to  the  true  owner.  In  each  of  these  cases, 
the  court  acts  upon  an  old  and  established  maxim  in  its  juris- 
pradence,  that  <'  he  who  seeks  equity,  must  do  equity.''  To 
the  benefit  of  these  equitable  principles,  the  defendant,  John 
C  Jones y  has  shewn  himself  entided.  He  purchased  in  igno- 
rance of  any  defect  of  tide,  though  apprized  of  the  claim  of  the 
plaintiff  below,  and  took  possession,  and  made  the  improve- 
ments, under  the  opinion  of  counsel  diat  the  tide  was  clear. 
An  his  acts,  and  the  circumstances  of  the  case,  demonstrate, 
that  at  the  time  of  his  purchase,  and  when  the  improvements 
^vireie  made,  he  believed  his  title  to  be  a  good  one. 

But  suppose  it  were  conceded,  that  where  the  title  is  clear  at 
law,  and  where  a  claimant,  under  such  a  tide,  goes  into  equity 
for  an  account  of  rents  and  profits;  or  where  the  right  to  the 
interposidon  of  a  court  of  equity,  in  asserting  the  title  sought 
to  be  established,  is  absolute  and  unqualified,  and  subject  to  no 
discretion  in  the  court  to  grant  or  withhold  it,  an  allowance  can 
only  be  made  to  a  defendant,  possessor,  for  necessary  repairs, 
and  none  for  new  buildings  or  improvements:  yet  this  case 
stands  unafi*ected  by  such  a  concession.  Here,  the  plaintiff 
below  presents  no  such  absolute,  unqualified  right  to  the  inter- 
portion  of  a  court  of  chancery.  His  appeals  for  relief  arc 
addressed  to  the  sound  discretion  of  the  court;  and  the  relief 
sought,  may  be  modified  or  made  conditional,  or  be  wholly 
denied,  as  may  be  consistent  with  the  dictates  of  equity  and 
conscience.  The  plainUfif  below,  seeks  to  enforce  the  specific 
execution  of  a  conti'act;  which  is,  always,  an  appeal  to  the 
conscience  and  sound  discretion  of  the  court.  From  such  an 
application,  if  unconscientiously  or  unreasonably  made,  a  court 
of  chancery  will,  either,  altogether  withhold  its  relief,  or  grant 
it  upon  such  terms  as  to  render  it  consistent  with  equity  and 
justice.  That  such  terms  would  secure  to  John  C  Jones  an 
allowance  for  his  lasting  improvements  on  the  Clean  Drinking 
estate,  ccuinot  be  regarded  as  a  subject  for  doubt.  In  such 
cases,  the  appropriate  enquiry  might  be,  were  the  iroprove- 
menls  made  bona  fide ^  and  without  a  knowledge  of  the  defect 
of  tide?    If  answered  in  the  affirmative,  in  the  language  of 
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Justice  Story y  they  ''have  permanently  enhanced  the  value  of 
the  lands^  to  the  extent  of  such  enhanced  value^  the  plaintiff  is 
bound  in  conscience  to  make  compensation,  ex  <Bquo  et  bono. 

The  plaintiff  below^  claims  a  reversal  of  the  order  of  the 
chancellor  of  the  29th  of  April  1845^  because  he  has^  thereby, 
ratified  the  auditor's  account  E^  in  which  the  lasting  improve- 
ments of  John  C.  Jones  are  charged  at  their  original  cost,  and 
not  at  their  actual  value  at  the  time  of  the  audit.     And  to  sus- 
tain his  objection,  he  has  cited  Hagthrop  etal.y  vs.  Hookas 
cuim^rs,  1  Grill  cj*  John,,  373,  wherein  chancellor  Bland  uses 
the  following  language :  ''but  the  estimate  of  the  value  of  such 
lasting  improvements,  is  to  be  taken  as  they  are  at  the  time  of 
accounting  or  passing  the  final  decree.     For  such  allowances 
are  made  upon  the  ground,  that  the  improvements  do,  in  fact, 
pass  into  the  hands  of  the  plaintiff  as  a  new  acquisition.    And 
they  can  only  be  a  new  acquisition  to  him,  to  the  extent  of 
their  value  at  the  time  he  recovers  or  obtains  possession  of 
them,  and  therefore  their  value,  at  the  time,  is  to  be  allowed, 
and  nothing  more."    This  is  true  or  not  true,  according  to  cir- 
cumstances.    If  property  only  is  recovered,  then  is  the  rule,  as 
hid  down  by  the  chancellor,  equitable  and  true.    But  if  rents 
and  profits  are  charged,  it  is  true  or  false,  equitable  or  inequi- 
table,  according  to  the  mode  in  which  such  charges  are  made. 
If  the  rents  and  profits  are  charged  agreeably  to  the  improved 
value,  then  is  the  doctrine  unsound  and  inequitable ;  if  upon 
the  value,  independently  of  the  improvements,  then  is  the  rule 
announced  by  the  chancellor  equitable  and  sound. 

It  is  true,  in  this  case  the  rents  and  profits  have  been  charged 
according  to  the  value  of  the  land,  before  the  lasting  improve- 
ments were  made ;  but  to  state  the  account  upon  the  proo6  in 
the  cause  in  any  other  way  than  it  has  been,  with  any  certainty 
of  doing  more  justice  to  the  parties,  was  not  in  the  power  of  the 
auditor.  It  was  in  proof  that  the  enhanced  annual  value  of 
the  estate  was  in  a  great  measure  the  result  of  expenditure*) 
made  in  the  amelioration  of  the  soil,  and  by  the  purchase  of 
quantities  of  manure,  gypsum,  and  clover,  and  timothy  seed, 
<fcc.,  an  allowance  for  which  John  C.  Jones  would  have  been 
entitled,  had  he  been  charged  with  the  enhanced  rents  resulting 
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from  his  expenditures  for  such  amelioration.  The  auditor, 
therefore,  believing  that  substantial  justice  would  be  thereby 
effected,  very  properly  considered  the  enhancement  of  the  rents, 
as  a  fair  offset  to  the  expenditures  for  amelioration,  and  allowed 
nothing  for  either. 

In  adopting  the  proof  of  the  first  cost  of  the  improvements, 
as  their  value  at  the  time  of  the  audit,  the  auditor  could  not 
have  done  otherwise :  there  being  an  absence  of  proof  before 
hira^  of  the  times  at  which  the  improvements  were  made  ;  of 
the  amount  of  their  depreciation  in  value;  or  that  they  had 
suffered  any  such  depreciation;  or  of  what  their  then  value 
was. 

On  the  appeal  taken  by  John  C.  Jones,  we  think  injustice 
has  been  done  him,  in  rejecting  all  allowance  for  his  expendi- 
tures in  ditching  and  grubbing  the  meadow  land.  From  the 
nature  of  the  services  rendered,  and  the  proof  in  the  cause, 
they  were  necessary,  valuable  and  lasting  improvements,  and 
entitle  him,  for  them,  to  a  fair  and  equivalent  allowance. 

This  case,  on  the  appeal  by  /.  C.  Joncsy  being  about  to  be 
reversed,  the  auditor  of  the  couit  of  chancery  will  be  requested 
to  state  an  account  pursuant  to  the  views,  and  under  the  dlrec* 
tion  of  this  court ;  upon  the  report  whereof  a  decree  will  be 
passed,  disposing  of  the  present  appeals,  and  settling  the  matters 
in  controversy  under  them. 

DECREE  REVERSED  WITH  COSTS. 


LovERiNo  Ricketts  vs,  Violett  Ricketts. — June  1846. 

Under  the  act  of  1841,  chap.  262,  divorces  a  mensa  et  thoro,  may  be  decreed 
ID  equity  for  cruelty  of  treatment— or  excessively  vicious  conduct,  aban- 
donment, and  desertion. 

Id  a  case  of  great  cruelty,  harsh  usage,  for  a  series  of  years,  practised  by 
the  husband  towards  his  wife,  such  a  divorce  will  be  decreed. 

Where  the  income  of  the  husband  may  be  fairly  estimated  at  nine  hundred 
dollars  per  annum,  alimony  out  of  that  income  of  one-third  of  its  asopuot, 
for  the  maintenance  of  an  aged  wife,  who  has  been  compelled  to  abandon 
ber  home  by  his  cruelty,  is  not  unreasonable. 

14        V.4 
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The  amount  of  alimony  must  depend  on  the  circumstances  of  each  case. 

The  court  has  power  to  compel  the  husband  to  pay  a  proper  fee  for  retaining 
counsel,  to  aid  the  wife  in  the  prosecution  of  the  bill  against  him,  for 
divorce  and  alimony. 

Upon  a  bill  filed  for  divorce  and  alimony,  the  defendant,  the  husband,  having 
been  summoned,  and  not  appearing  in  the  cause,  proof  being  taken  of  hb 
title  to  various  items  of  leasehold  property,  upon  petition  of  the  wife, 
alleging,  she  was  advised  by  her  counsel,  that  it  was  in  the  power  of  her 
husband  to  alien  the  same,  and  the  proceeds  to  secrete  pending  her  bill,  and 
so  make  null  and  void,  to  all  practical  purposes,  any  order  for  her  main- 
tenance, the  court  awarded  an  injunction,  prohibiting  him  from  alienating 
any  part  of  the  landed  property  or  chattels  in  this  State,  of  which  she  had 
given  evidence. 

Where  the  county  court,  by  an  interlocutory  order,  pendente  lite,  ordered  the 
husband  to  pay  a  sum  for  her  maintenance  during  the  prog^ress  of  the 
cause,  it  is  error  at  the  passage  of  the  final  decree  to  increase  that  allow- 
ance, by  ordering  a  further  sum  in  gross  to  be  paid. 

Appeal  from  the  Equity  side  of  Baltimore  county  court. 

The  bill  in  this  cause,  was  filed  by  the  appellee  against  the 
appellant,  on  the  28th  October  1843,  for  a  divorce  a  mensa  et 
tharo^  and  alimony.  It  alleged  their  marriage  in  1812^  the 
faithful  conduct  of  the  complainant;  that  her  husband  ^'hath 
for  many  years  treated  her  with  the  grossest  unkindness,  insult- 
ing her  with  the  falsest  and  most  opprobious  allegations  and 
epithets,  defaming  her  to  others,  and  sometimes  proceeding  to 
assaults  and  blows  upon  her  person;  that  he  indulges  in  peri- 
odical excesses  of  intemperance,  during  which  his  conduct 
towards  her  is  marked  by  the  most  outrageous  and  intolerable 
violence  and  abuse;  and  has  also  charged  her  with  adultery, 
wiiich  she  denies." 

The  defendant,  the  appellant,  being  summoned,  and  not 
appearing,  an  interlocutory  decree  was  passed  against  him,  and 
a  commission  ordered  to  take  the  complainant's  proof.  Under 
the  commission  a  great  variety  of  testimony  was  taken. 

On  the  30th  April  1845,  Baltimore  county  court,  (Le 
Grand,  A.  J.,)  decreed,  that  the  divorce  a  mensa  et  thoroy  be 
granted  as  prayed,  and  that  the  defendant,  L.  i?.,  pay  unto 
die  plaintiff,  F.  il.,  or  to  her  order,  during  their  natural  lives, 
86  long  as  they  shall  hve  separate  and  apart  from  each  other, 
the  annual  sum  of  $300,  payable  half  yearly;  that  is  to  say, 
$160  on  the  first  day  of  May,  and  the  like  sum  on  the  first  day 
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of  November^  in  every  year^  the  first  payment  to  be  made  on 
the  first  day  of  November  next^  the  same  being  deemed  a 
suitable  alimony,  having  regard  to  the  circumstances  of  the 
parties  respectively^  for  her  support  and  maintenance;  and  in 
case  it  should  not  be  punctually  paid,  when  demanded,  the 
plaintiiSr  may  apply  to  this  court  to  have  tlie  payment  enforced. 
And  it  is  further  ordered,  that  each  party  be  at  libeily  to  apply, 
upon  any  future  change  of  circumstances  of  the  parties,  or 
either  of  them,  for  such  variation  or  modification  of  this  decree 
as  those  future  circumstances  may  indicate  to  be  just.  And  it 
is  further  ordered,  that  the  injunction  heretofore  issued  in  this 
cause,  inhibiting  (he  said  L.  R.  from  aliening  the  property 
therein  referred  to  be  continued,  until  the  said  L.  R.  shall, 
under  the  direction  of  this  court,  convey  unto  James  B. 
George i  as  trustee  for  the  said  F.  /?.,  such  property  as  shall 
be  deemed  by  this  court  suflScient  to  yield  to  the  said  F.  /2., 
at  the  county  of  BaltimorCy  the  above  named  annual  sum,  free 
and  clear  from  all  charges  and  abatements  for  the  collection 
and  payment  of  the  same.  And  it  is  further  decreed,  that  the 
said  L,  R.  do,  and  shall  forthwith,  pay  unto  the  said  F.  jR., 
the  sum  of  $200,  the  same  being  considered,  together  with  the 
sum  of  $100,  heretofore  paid  to  her  by  order  of  this  court,  as  a 
suitable  allowance  for  her  support  and  maintenance,  since  the 
said  Lovering  Ricketts  withdrew  from  her  his  countenance 
and  conjugal  protection;  and  the  further  sum  of  $300,  which 
is  deemed  a  suitable  allowance  to  her  for  the  retaining  of 
counsel,  to  defend  her  honor  and  maintain  her  interests  in  the 
present  suit,  and  the  suit  instituted  against  her  by  her  said 
husband,  and  which  has  been  specially  referred  to  in  these 
proceedings;  and  it  is  further  ordered,  that  the  defendant  pay 
all  costs,  iJcc. 

The  county  court,  although  the  defendant  had  never  answered 
the  bill  of  complaint,  nor  appeared  to  the  suit,  yet  the  court 
consented  to  hear  his  counsel  in  his  behalf,  at  the  argument  of 
the  cause. 

The  judge  said,  from  the  evidence  taken  under  the  com- 
mission, but  one  opinion  could  be  formed  of  the  conduct  of 
the  defendant  to  his  wife,  the  complainant,  and  that  is,  that 
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it  was  of  the  most  cruel  and  unmanly  character.  His  coun- 
sel ^  however 9  has  staled  to  the  court,  in  way  of  excuse  for 
his  treatment  of  his  wife,  that  on  the  subject  of  their  conjugal 
relations;  he  is  undoubtedly  laboring  under  sad  delusions. 
Taking  this  to  be  the  fact,  as  though  it  had  been  regularly 
proven  in  the  cause,  it  is  nevertheless  manifest,  that  such  a 
disposition  on  the  part  of  the  husband,  renders  it  unsafe  for  his 
wife  longer  to  live  with  him,  and  it  is  clear  beyond  all  doubt^ 
that  the  wife  has  done  nothing  which  renders  her  unworthy  of 
his  confidence  and  protection,  and  as  it  is  his  duty  to  furnish  her 
the  means  of  subsistence  suitable  to  his  condition  in  life^  the 
court  have  thought,  looking  to  his  fortune,  that  the  allowance 
of  the  sum  of  $300  per  annum,  would  not  be  an  improper 
provision  for  her,  and  have  accordingly  so  decreed.  As  the 
duty  of  the  husband  to  protect  the  honor  and  reputation  of  his 
wife,  is  even  more  urgent  upon  him,  than  that  of  providing  her 
a  decent  support,  and  as  he  has  assailed  her  honor  and  reputa- 
tion^ justice  demands  that  the  expenses  to  which  she  has  been 
put  in  their  defence  should  be  paid  by  him,  it  has  been  ao 
decreed.  Allowance  has  also  been  made  for  her  expenses 
during  the  separation.  It  has  not  been  deemed  necessary  to 
cite  any  authorities  in  justification  of  the  decree,  inasmuch  as 
there  cannot  be  any  doubt  of  the  jurisdiction  of  the  courts  nor 
of  the  sufficiency  of  the  estate  of  the  husband  to  gratify,  with- 
out unreasonable  inconvenience  to  him,  its  requisitions. 
From  this  decree,  L,  R.  appealed  to  this  court. 

The  cause  was  aigued  before  Archer,  C.  J.,  Dorsbt, 
Chambers,  Spence  and  Martin,  J. 

By  McLean  for  the  appellant,  and 

By  T.  P.  Scott  and  Reverdy  Johnson  for  the  appellee. 

Mabtin,  J.^  delivered  the  opinion  of  this  court. 

In  this  case,  a  bill  was  instituted  by  the  appellee^  under  the 
act  of  Assembly  of  1841,  chap.  262,  for  a  divorce  a  mensa  et 
thoro  from  her  husband,  the  appellant,  and  for  alimony;  on 
the  ground,  that  she  was  cruelly  treated  by  her  husband. 
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The  third  section  of  the  act  of  Assembly^  conferring  upon 
the  chancellor  and  the  county  courts,  as  courts  of  equity ^  juris- 
diction over  divorces^  declares :  '^  That  upon  such  petitions  as 
aforesaid >  divorces,  a  mensa  et  thoroy  may  be  decreed,  for  the 
following  causes  :  first y  cruelty  of  treatment;  secondly y  exces- 
sively vicious  conduct,  abandonment,  and  desertion . ' '  And  we 
are  satisfied,  that  the  testimony  taken  under  the  commission, 
has  established  a  case  of  great  cruelty  and  harsh  usage,  prac- 
ticed by  the  husband  for  a  series  of  years.  It  is  clear,  thei*e- 
fore,  that  the  decree  for  the  separation  of  these  parties,  a  mensa 
et  thorOy  is  correct. 

It  appears  that  the  court,  in  pronouncing  their  decree  for  a 
divorce^  allotted  the  sum  of  three  hundred  dollars  a  year,  as 
permanent  alimony;  and  it  has  been  contended  by  the  counsel 
for  the  appellant,  that  the  decree  in  this  respect  was  erroneous, 
as  the  allowance  was  excessive. 

The  income  of  the  appellant  may  be  fairly  estimated  as 
amounting,  at  least,  to  the  sum  of  nine  hundred  dollars,  and 
the  allotment  out  of  that  income  of  three  hundred  dollars  per 
anammy  for  the  maintenance  of  an  aged  wife,  who  has  been 
compelled  to  abandon  her  home  by  the  cruelly  of  the  hus- 
band, cannot  be  justly  regarded  as  unreasonable. 

The  amount  of  alimony  to  be  allotted  to  a  wife,  who  has 
proved  herself  entitled  to  a  separate  maintenance,  must  depend 
CO  the  circumstances  of  each  case.  The  law  has  laid  down 
no  exact  proportion.  It  sometimes  gives  a  third,  sometimes  a 
moiety.  The  object  to  which  the  attention  of  the  court  is 
dsected,  and  at  which  it  aims,  is  to  secure  to  a  wife,  by  a  sui- 
table provision,  a  certain  and  comfortable  maintenance.  This 
must  be  accomplished,  no  matter  to  what  privations  or  incon- 
Teoiences  it  may  subject  the  guilty  husband.  Therefore  it 
was  said  in  the  case  of  Taylor  against  Taylor y  referred  to 
in  Cooke  against  CookCy  2  Pkilb.  ii.,  40,  '^  that  the  court 
always  gives  a  laiger  proportion,  where  the  income  is  small." 

The  sum  of  three  hundred  dollars  a  year,  cannot  be  con- 
sidered as  more  than  sufficient^  to  provide  for  the  appellee  a 
suitable  maintenance.     It  will  be  found,  that  the  principles 
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announced  in  the  case  of  Choke  against  CookSy  already 
adverted  to,  sustain  the  correctness  of  the  decree. 

It  has  also  been  insisted  that  the  decree  is  erroneous,  in 
allowing  the  sum  of  three  hundred  dollars  as  a  proper  fee  for 
retaining  counsel  in  the  defence  and  prosecution  of  the  suits 
mentioned  in  the  proceedings;  not  upon  the  ground,  as  we 
understood  the  counsel  for  the  appellant,  that  the  allowance 
was  too  laiige,  but  because  the  court  had  no  right  to  allow  to 
the  appellee,  any  other  than  taxed  costs. 

We  cannot  admit  the  correctness  of  the  rule  as  stated  by  the 
counsel.  If  true,  it  is  apparent,  that  it  would  in  many  instan- 
ces deprive  the  injured  wife  of  the  means  of  vindicating  her 
rights.  In  Denton  against  Denton^  I  Johns.  C.  Rep. ,  364^  the 
chancellor  held:  ^^  That  pending  a  bill  for  a  divorce,  by  a  wife 
against  her  husband,  and  before  answer,  the  court  will  allow  a 
monthly  sum  to  the  wife  as  alimony,  and  also  a  sum,  to  be 
paid  to  her  by  her  husband,  towards  defraying  the  expenses  of 
the  suit."  The  same  doctrine  is  advanced  in  the  case  of  Mix 
against  Mix,  1  Johns.  C,  Rep.,  108,  and  establishes  the  pro- 
priety this  allowance. 

It  follows  from  the  views  thus  expressed,  that  we  concur 
with  the  court  below^  in  so  much  of  the  decree  as  relates  to  the 
divorce;  to  the  allowance  of  three  hundred  dollars  a  year^  as 
alimony;  and  to  the  allowance  of  three  hundred  dollars  for 
counsel  fees.  But  we  think  that  the  court  erred  in  allotting 
the  sum  of  two  hundred  doUaiB,  in  addition  to  the  one  hun- 
dred dollars,  which  the  decree  states  was  allowed  by  an  ante- 
cedent order,  as  aixmony,  pendente  lite. 

The  decree,  therefore,  is  afSrmed  with  costs,  in  all  respects, 
except  as  to  the  two  hundred  dollars.  In  reference  to  this 
sum  it  is  reversed,  and  the  cause  is  remanded  to  Baltimore 
county,  as  a  court  of  equity,  for  such  further  proceedings  as  the 
nature  of  the  case  may  require. 

DECREE   REVERSED   IN  PART,   AND 

CAUSE   REMANDED. 
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Israel  Griffith  vs.  Philip  Turner. — December  1846. 

T  addressed  a  letter  to  G,  informing  him  that  E  and  P  were  about  to  embark 
in  business  together,  and  stating,  **should  they  make  a  bill  with  you,  I  will 
be  responsible  for  the  amount;"  Held,  that  the  engagement  on  the  part  of 
T,  was  to  be  responsible  for  such  bill  as  £  and  P  should  make,  and  not 
such  bill  as  they  should  acknowledge  they  had  made. 

In  an  action  to  enforce  the-  above  guaranty,  P  had  a  right  to  hare  the  deli- 
very of  the  goods  proved  in  the  accustomed  mode,  and  not  by  hearsay 
evidence.  E  and  P  were  witnesses,  and  could  have  been  examined  Co 
establish  such  delivery  to  them. 

If  £  and  P  could  be  considered  as  agents,  their  declarations,  ex  pott  facto,  in 
relation  to  the  purchase,  would  not  be  admissible  evidence  to  charge  T. 

In  the  presence  of  T,  one  of  the  firm  of  £  and  P,  admitted  the  amount  of 
their  purchase  from  6,  and  that  subsequent  to  said  cooTersation,  T called, 
in  oompany  with  £,  and  expressed  a  wuh  that  the  same  might  be  paid. 
Hbld,  that  if  T  had  knowledge  of  the  facts  admitted  by  £,  and  heard  the 
admission,  without  observation,  he  might  be  considered  by  the  jury  as 
acquiescing,  by  his  silence,  in  the  verity  of  such  admission. 

Whether  he  had  such  knowledge,  was  a  question  of  fact  for  the  jury. 

The  reasons  ass^ed  by  the  court  in  5  Binney,  198,  for  the  admission  in  evi- 
dence of  the  declarations  of  a  party  who  purchased  goods,  under  a  guaranty 
to  charge  his  guarantor,  are  not  satisfactory  to  this  court. 

The  rejection  of  such  admissions,  is  placed  on  the  true  legal  ground  in  the 
ease  of  5  £sp.,27. 

Tlie  confeasion  of  a  judgment,  was  received  in  evidence  in  the  case  of  12 
Wheat. J  515,  on  the  ground  of  the  peculiar  form  of  the  guaranty,  which 
made  the  guarantor  answerable  for  the  conduct  and  all  the  engagements  of 
his  son. 

Appeal  from  St.  Mary^s  county  court. 

This  was  an  action  of  assumpsit,  commenced  on  the  Ist 
July  1842;  by  the  appellant  against  the  appellee^  who  pleaded 
the  general  issue. 

At  the  trial  of  this  case,  the  plaintiff  to  support  the  issue  on 
his  part  joined,  read  to  the  jury  the  following  letter  from  PhUip 
Turner  to  Israel  GriffUh,  having  first  proved  the  signature  of 
Phittp  Turner  to  said  letter. 

''Chapticoy  12M  Oct.  1840. 
Mr.  Israel  Griffith, 

Dear  Sir: — ^The  bearer,  Mr.  James  H.  Egert&n,  and  his 
brother  Philip ,  are  about  to  embark  in  the  mercantile  businesH 
in  Benedict.     1  beg  leave  to  introduce  them  to  your  acquaint- 
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ance^  as  being  worthy  of  confidence.     Should  they  make  a  bill 
with  you 9 1  will  be  responsible  for  the  amount. 

Philip  Turner." 

And  then  gave  in  evidence^  that  the  Messrs,  Egertons 
admitted^  that  they  did  make  a  bill  with  said  Griffith  on  the 
30th  of  November  1840,  for  $153.92;  and  further  gave  in 
evidence,  that  one  of  the  Messrs,  Egertons,  in  the  presence  of 
Philip  Turner y  admitted  the  amount  of  said  bill ;  and  when  said 
guarantee  was  in  the  hands  of  the  counsel  of  Israel  OriffUhy 
and  admitted  that  the  same  was  due;  that  said  Philip  Turner ^ 
subsequent  to  said  conversation,  called,  in  company  with  said 
Egertony  and  expressed  a  wish  that  the  same  might  be  paid 
and  settled;  and  at  the  same  time,  certain  claims  were  assigned 
to  the  attorney  of  Israel  Griffith^  as  collateral  security,  by  the 
said  Egertons,  to  pay  the  same,  and  other  claims  against  the 
said  Egertons.  Whereupon,  on  the  prayer  of  the  defendant, 
the  court,  (C.  Dorsey,  A.  J.,)  rejected  the  testimony,  as  not 
tending  to  shew  an  indebtedness  on  the  part  of  the  defendant 
to  the  plaintiflf.     The  plaintiff  excepted. 

The  verdict  and  judgment  being  against  the  plaintiff^  he 
prosecuted  this  appeal. 

The  cause  was  argued  before  Archer,  C.  J.,  Dorset  and 
Martin,  J. 

By  J.  Johnson  for  the  appellant,  and 
By  H.  W.  Thomas  for  the  appellee. 

Archer,  C.  J.,  delivered  the  opinion  of  this  court. 

This  suit  was  instituted  against  the  defendant,  to  recover 
from  him  for  goods  alleged  to  have  been  sold  and  delivered  on 
the  following  letter  of  guarantee. 
"Mr.  Israel  Griffith, 

Dear  Sir: — The  bearer,  Mr.  James  H.  Egertony  and  his 
brother  PhUip,  are  about  to  embark  in  the  mercantile  busineaB 
in  Benedict.  I  beg  to  introduce  them  to  your  acquaintance^  as 
being  worthy  of  your  confidence.  Should  they  make  a  bill 
with  you,  I  will  be  responsible  for  the  amount. 

Very  respectfully,  <fcc., 

Philip  Turner." 
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The  plaintiff  proved  the  above  title  to  have  been  signed  by 
the  defendant,  and  to  have  been  delivered  to  the  plaintiff;  and 
then  offered  evidence,  that  the  Messrs.  Egertons  admitted 
they  did  make  a  bill  \9itb  the  plaintiff,  on  the  30th  of  Novem- 
ber 1840,  for  $153.92,  and  that  one  of  the  Messrs.  EgerianSy 
in  the  presence  of  the  defendant,  admitted  the  amount  of  the 
said  bill,  and  when  said  guarantee  was  in  the  hands  of  the 
counsel  for  the  plaintiff,  and  admitted  that  the  same  was  due; 
that  the  defendant,  subsequent  to  said  conversation,  called,  in 
company  with  said  Egerton,  and  expressed  a  wish  that  the 
same  might  be  paid  and  setded,  and  at  the  same  time  certain 
claims  were  assigned  to  the  attorney  of  the  plaintiff,  as  collate- 
ral security,  to  pay  the  same  and  other  claims  against  the  said 
Egerton. 

On  the  prayer  of  the  defendant,  the  court  rejected  the  above 
offered  testimony,  as  not  tending  to  show  an  indebtedness  on 
(he  part  of  (he  defendant  to  the  plaintiff. 

There  is  certainly  a  conflict  in  the  decisions  to  which  we 
have  been  referred,  as  to  the  admisubility  in  evidence  of  the 
admissions  of  the  party  on  whose  account  the  guarantee  has 
been  made,  as  against  (he  guarantor.  In  5  Binneyy  195,  such 
declarations  were  admitted,  but  the  reasons  assigned  by  the 
court  for  such  admissions,  are  by  no  means  satisfactory  to  us. 
In  5  Esp.y  27,  such  admissions  were  rejected  as  evidence  by 
Lord  EUenboroughy  and  we  think  he  has  placed  the  rejection 
on  l^al  grounds.  The  engagement  on  the  part  of  the  defen- 
dant was,  to  be  responsible  for  such  bill  as  the  Messrs.  Eger- 
tons should  make,  not  such  bill  as  they  should  acknowledge 
they  had  made.  The  defendant  had  a  right  to  have  the  deli- 
very proved  in  the  accustomed  mode,  and  not  by  hearsay 
evidence.  The  Egertons  were  witnesses,  and  could  have  been 
examined  in  the  cause,  to  establish  the  delivery  of  the  goods  in 
question  to  them .  If  the  Egertons  were  to  be  treated  as  agents, 
(as  it  is  supposed  they  should  by  the  case  in  5  Bin.,  195,) 
in  the  purchase  of  the  goods,  their  declarations  in  the  making 
of  the  contract  would  be  evidence,  but  it  would  not  follow  that 
declarations  and  admissions  made  by  them,  in  relation  to  the 
contract,  at  any  time  thereafter,  would  be  admissible. 
15        v.4 
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On  this  branch  of  the  enquiry,  the  court  have  been  referred  to 
12  Wheat.,  515,  Drummondand  Prestman,  and  to  2  G.  ^ /., 
235,  Iglehart  and  McCubbin,  In  relation  to  the  case  of 
Drummondand  Prestman,  it  is  only  necessary  to  say,  that  the 
peculiar  form  of  the  guarantee  in  that  case,  which  made  the 
guarantor  answerable  for  the  conduct  and  all  tfie  engagements 
of  his  son,  would  clearly  make  admissible  the  son's  engage- 
ment, entered  into  by  the  confession  of  a  judgment,  and  we 
accordingly  find  the  decision  of  the  court  placed  upon  grounds 
which  do  not  apply  to  the  case  now  before  the  court.  In  the 
case  of  Iglehart  and  McCuMn,  2  G,  ^*  /.,  235,  it  was  deter- 
mined, that  a  judgment  against  an  executor  \w^  prima  fade 
evidence,  in  a  suit  on  the  testamentary  bond  against  the  surety: 
this  judgment  of  the  court  may  perhaps  be  placed  on  the  pecu- 
liar character  of  the  instrument  by  which  the  surety's  respon- 
sibility was  incurred;  and  upon  ttie  giound  assumed  by  the 
court,  as  to  the  obligations  of  a  surety  in  a  testamentary  bond, 
arising  from  confessions  of  his  principal,  which,  it  occurs  to  us, 
ought  not  to  govern  the  question  of  the  admissibility  of  the 
evidence  offered  in  the  case  now  under  consideration. 

For  the  reasons  above  expressed,  we  are  of  opinion  that  the 
declarations  of  the  Messrs,  Egcrtons  were  not  admissible  evi- 
dence in  the  cause. 

The  admissions  of  one  of  the  Messrs,  Egertojis,  in  the  pre- 
sence of  the  defendant,  we,  however,  apprehend  should  be 
governed  by  different  considerations.  The  defendant  could 
not,  it  is  true,  be  affected  by  his  silence  in  regard  to  such  ad- 
missions, if  he  had  no  knowledge  of  the  facts  admitted  by 
Egerton,  If,  however,  he  possessed  such  knowledge,  and 
heard  the  admissions,  without  observation,  he  might  justly  be 
considered  by  the  jury  as  acquiescing  by  his  silence  in  the 
verity  of  such  admissions.  Whether  he  had  such  knowledge, 
was  a  question  for  the  juiy  from  the  evidence  in  the  cause; 
and  it  may  be  remarked,  that  at  a  time  subsequent  to  the 
admission  adverted  to,  the  defendant  called,  in  company  with 
the  said  Egerton,  and  expressed  a  wish  that  tlie  same  might 
be  paid  and  settled,  without  any  intimation  that  the  admiaston 
adverted  to  was  untrue  or  inaccurate. 

JUDGMENT   REVERSED   AND   PROCEDENDO   AWARDED. 
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Robert  W.  Hunter  vs.  Henry  D.  Hatton  and  George 

Kendrick. — December  1846. 

Ifregolarities  and  errors  which  occur  in  the  progress  of  an  equity  suit,  which 
cottld  only  be  taken  advantage  of  by  the  party  aggrieved  by  them,  on  a 
rehearing,  a  bill  of  review,  or  on  appeal  in  the  cause  in  which  they  are 
found,  detract  nothing  from  the  validity  of  the  decree,  when  the  record  of 
such  cause  is  presented  as  evidence  collaterally. 

Soeh  is  the  nature  of  the  irregularity  in  appointing  commissioners,  to  deter- 
mine whether  an  infant's  land  ought  to  be  sold  for  her  advantage,  before 
her  petition  for  sale  was  filed  with  the  clerk;  of  the  exercise  of  the  autho- 
rity by  the  commissioners,  without  the  issuing  of  a  commission  to  them; 
that  the  commissioners  were  not  freeholders,  or  the  substitution  of  one 
purchaser  for  another  at  the  time  of  final  ratification  of  the  sale. 

^Miere  a  petition  showed  an  appropriate  case  for  the  jurisdiction  of  the 
county  court,  no  errors  or  irregularities  in  the  proceedings  under  it,  can 
oust  the  court  of  the  jurisdiction  thus  acquired,  or  impair,  as  to  those  who 
are  parties  and  privies,  the  validity  of  its  decree,  when  collaterally  drawn 
in  question. 

Where  a  petition  was  filed  by  an  alleged  guardian  and  prochein  ami  of  an 
infant,  for  a  sale  of  her  land,  on  the  ground  that  it  would  be  for  her  interest 
and  advantage,  to  which  she  was  not  summoned  nor  made  a  party,  the  ob> 
jection  that  the  record  of  sucli  a  cause  is  not  evidenee  ai^ainst  her,  is  not 
one  to  the  jurisdiction  of  the  court,  but  rests  on  the  broad  principle,  that 
decrees  and  judgments  are  only  binding  on  parties  to  the  proceedings  on 
which  they  are  founded,  and  those  claiming  under  them. 

The  act  of  1818,  chap.  133,  does  not  repeal  that  part  of  the  act  of  1816,  chap. 
154,  which  requires  infants  to  be  made  parties  to  proceedings  in  respect  to 
sales  of  their  real  estates,  when  deemed  beneficial  to  their  interests. 

The  act  of  1818,  is  only  in  conflict  with  that  of  IS  16,  in  relation  to  the  evi- 
dence to  be  adduced  to  the  court  to  satisfy  it,  that  the  sales  which  it  is 
called  on  to  decree,  would  be  for  the  interest  and  advantage  of  the  infant. 

The  act  of  1816,  left  the  court  to  its  ordinary  mode  of  obtaining  information 
as  to  matters  of  fact;  but  the  2nd  sec.  of  the  act  of  1818,  provided  fcr  the 
issuing  of  a  commission  to  not  less  than  three  discreet  and  sensible  men, 
freeholders  of  the  county  wherein  the  lands  should  lie,  the  sale  of  which  is 
applied  for. 

As  well  now,  as  before  the  act  of  1818,  the  infant,  if  a  resident  of  the  State, 
most  be  summoned  to  answer  the  petition  filed  by  his  guardian  or  proc^n 
ami,  and  must  appear  by  guardian  to  be  appointed  by  the  court,  before  the 
commission  under  the  act  of  1818  can  rightfully  issue. 

The  guardian  of  the  infant,  thus  appearing,  has  a  right  to  be  heard  and  repre- 
sented in  the  naming  of  the  commissioners;  in  the  examination  of  tlie 
evidence  to  be  adduced  before  them,  and  in  the  action  of  the  court  upon 
the  return  of  the  commissioners. 
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Proceedings  in  equity,  filed^by  a  guardian  and  pnoc&ein  ami  of  an  infant,  to 
sell  her  lands,  to  which  she  was  not  sununoned  nor  made  a  party,  are  not 
admissible  evidence  against  her,  or  those  claiming  under  her. 

But  where,  after  a  decree  for  a  sale,  and  a  sale  in  fact,  the  infant,  whose 
lands  were  affected,  united  with  her  husband  in  a  petition  in  the  cause,  and 
made  themselres  parties  thereto,  and  ratified  what  had  been  done,  and 
called  upon  the  court  to  enforce  the  sale,  or  resell  the  property.  After 
ratification  of  the  sale,  and  payment  of  the  purchase  money  to  the  trustee, 
and  conveyance  of  the  land  by  the  trustee  to  the  purchaser,  the  husband  of 
the  infjBknt  will  not  be  permitted  to  insist,  that  the  proceedings  are  null  and 
void,  because  of  the  non-summons  of  his  wife. 

In  an  action  of  trespass,  q,  c./.,  the  defendants  severed  in  their  pleadings; 
one  of  them  pleaded  nan  euU  and  liherum  tenementum.  The  last  plea  was 
denied  generally.  The  plaintiff  claimed  title  under  a  decree,  and  as  a  par- 
chaser  from  the  trustee.  The  sale  was  made  prior  to  1841 ;  ratified  in 
July  1844;  and  a  deed  executed  by  trustee  in  September  1844.  The  tres- 
pass was  committed  and  the  action  commenced  in  February  1844.  Hkld, 
that  the  plaintiff's  traverae  of  the  plea,  admits  the  defendant's  ri^ht  to 
po99ei8ion,  should  the  jury  find  him  entitled  to  the  freehold;  and  that 
althoQgh  the  record  of  the  decree,  apart  from  the  deed  from  trustee,  is  not, 
under  the  pleadings,  admissible  evidence  of  thepo99enory  right  therennder, 
acquired  by  the  plaintiff,  yet  when  offered  with  such  deed,  is  competent 
testimony  to  go  to  the  jury,  to  show  that  the  freehold  is  in  the  plaintiff^ 

The  trustee's  deed  does  not  operate  to  pass  the  freehold  merely  from  the  time 
of  its  execution,  but  being  a  conveyance  under  a  judicial  sale,  upon  the 
principle  of  relation  it  operstee  retrospectively,  and  vests  the  freehold  in 
the  grantee  from  the  date  of  the  sale.  It  disproves  the  plea  of  Uberum  tene^ 
mentunttf  by  shewing,  that  by  operation  of  law,  at  thf  time  the  trespass  was 
committed,  the  freehold  was  in  the  plaintiff. 

Liherum  tenementum,  is  a  plea  interposed  by  a  defendant  for  the  purpose  of 
trying  his  right  to  the  freehold ;  it  is  not  an  absolute  denial  of  all  colora. 
ble  right  to  possession  by  the  defendant 

In  an  action  of  t,  q.  c./.,  under  the  general  issue  of  not  guilty,  the  plaintiff  is 
not  bound  to  rely  upon  the  mere  fact  of  his  possession,  but  may  also  prove 
the  legality  thereof,  and  his  title  to  the  premises,  and  so  entitle  himself  to 
greater  damages,  than  a  mere  possessor  of  the  land  trespassed  upon. 

Where,  under  the  issue  joined,  the  only  question  was,  wbether  the  plaintiff 
had  a  freehold  estate,  parol  evidence  that  the  defendant  had  received  from 
the  plaintiff  a  balance  of  purchase  money,  for  the  land  in  controversy,  and 
that  thereupon  the  plaintiff  had  taken  poeseasion,  with  the  consent  of  the 
defendant,  who  said  he  renounced  all  his  clsim  to  the  land,  has  no  tendency 
to  prove  or  disprove  the  fact  at  issue. 

Appeal  from  Prince  Oeorge^s  county  court. 

This  was  an  action  of  trespcLss  q-  c.f.,  brought  on  the  16(h 
February  1844^  by  the  appellant  against  the  appellee^  for  a 
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forcible  entry  into^  and  expulsion  from  a  tract  of  land  called 
Boarmans  Content. 

The  defendant^  H,  D.  H.,  pleaded^  1st.,  non  cut. 

2ad,  That  the  locus  in  quo^  &c.,  is,  and  at  the  time  was,  the 
proper  soil  and  freehold  of  the  said  H.  D.  H.y  wherefore 
he  entered,  as  it  was  lawful  for  him  to  do. 

The  defendant,  Cr.  K.y  pleaded  non  cut. 

The  plaintiff  joined  issue  on  the  general  issue;  and  as  to 
second  plea  of  H.  D.  H,y  replied,  that  the  matters  and  facts 
therein  alleged,  are  not  true,  (fee. 

1st  Exception.  At  the  trial  of  this  cause  the  plaintiff  to 
maintain  the  issues  on  his  part,  proved  that  some  short  time 
before  the  institution  of  the  present  suit,  the  plaintiff  was  in 
the  possession  of  the  land  and  premises  in  the  declaration 
mentioned,  called  Boarmans  Content^  claiming  title  to  the 
same  ;  and  that  he  was  engaged  in  the  repairs  of  the  dwell- 
ing situated  on  said  land,  on  the  3rd  February  1844.  That 
during  the  night  of  that  day,  the  said  dwelling  house  was 
forcibly  entered,  and  broken  open  by  some  person  or  persons, 
and  that  on  the  next  morning,  when  the  witnesses  went  to  the 
said  house,  they  found  the  defendants  in  the  possession  of  the 
sEud  house.  That  the  defendants  told  the  witnesses  that  they 
had  taken  possession  of  the  said  house  and  premises,  and  that 
they  meant  to  keep  possession.  The  defendants  had  with 
them,  at  that  time,  guns,  and  threatened  to  shoot  the  servants 
of  the  plaintiff  if  they  came  upon  or  crossed  the  said  land. 
Tile  said  witnesses  also  proved,  that  the  said  defendants  kept 
possession  of  the  said  house  and  premises  for  eight  or  ten  days, 
refusing  to  suffer  or  permit  the  plaintiff  or  his  servants  to  enter 
thereon. 

The  defendants  then,  for  the  purpose  of  maintaining  the 
issues  on  their  part  joined,  proved  to  the  jury,  that  the  said 
land  and  premises  was  formerly  the  property  of  Gustavus 
Brown,  the  deceased,  father  of  Mary  E,  Brown,  the  present 
wife  of  the  defendant,  Hatton;  that  Gtistavus  Brown  died 
intestate  in  1830,  seized  of  the  said  land,  leaving  Mary  E. 
Brown,  now  the  wife  of  the  defendant  Hatton,  his  only  child 
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and  heir  at  law^  who  intennarried  with  the  said  defendant, 
Hatton  y  in  the  year  1838. 

The  plaintiff  then^  further  to  maintain  the  issues  on  his  part 
joined,  offered  to  prove,  that  after  the  death  of  the  said  Grus- 
tamis  BrmoTiy  the  said  land  was  sold  by  a  decree  of  Prince 
George^s  county  court,  sitting  as  a  court  of  equity,  as  the 
estate  and  for  the  benefit  of  the  said  Mary  E,  Brmtm;  and  offered 
to  prove  that  the  same  was,  at  that  sale,  purchased  by  one 
Joseph  Hattoriy  who  subsequently  sold  it  to  the  plaintiff,  and 
for  that  purpose  offered  to  read  to  the  jury,  the  follo\ving  record 
of  a  decree  in  Prince  George'* s  county  court,  and  all  the 
jnroceedings  therein. 

That  record  showed,  that  on  the  12th  December  1837, 
Gustavus  Brown^  guardian  and  next  friend  of  Mary  E. 
Broum,  an  infant,  filed  a  petition  before  the  judges  of  Prince 
George^s  coimty  court,  as  a  court  of  equity,  alleging,  that 
M,  E.  B.y  as  the  heir  of  G.  R,  Brown  and  Mary  Brown, 
is  entitled  in  fee  to  a  tract  of  land  called  Boarmafis  Content, 
lying  in  said  county  ;  that  the  land  has  upon  it  a  dwelling 
house  and  other  out  houses,  which  are  going  to  ruin;  that  there 
is  no  timber  thereon  to  repair  or  enclose  it ;  that  the  whole  is 
now  waste  and  ruining  ;  and  that  from  the  facts  alleged,  as 
well  as  the  fact  that  the  said  infant  is  otherwise  without  adequate 
means  of  support,  it  would  be  for  the  advantage  and  interest  of 
said  infant  that  the  same  be  sold.  Prayer,  for  a  commission  to 
three  discreet,  disinterested  persons,  to  ascertain  whether  or  not 
it  is  for  the  advantage  of  said  infant  that  the  land  should  be 
sold  ;  and  to  ascertain  and  report  its  value  ;  and  that  the  court 
would  decree  a  sale,  and  take  such  order  in  the  premises  as 
may  be  equitable  and  right. 

On  the  21st  November  1837,  Key,  A,  /.,  had  ordered,  that 
be  commission  issue,  as  prayed,  to  the  commissioners  recom- 
mended. 

On  the  10th  February  1838,  the  commissioners,  upon  a 
certified  copy  of  the  petition  and  order  aforesaid,  to  which 
they  had  appended  an  afiidavit  dated  24th  January  1838,  that 
they  would  execute  the  trust  reposed  in  them  by  said  com- 
mission, without  favor,  affection,  or  partiality,  &c.,  returned « 
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tfaat  on  the  35th  Januaiy  1838,  they  had  entered  on  the  land 
as  named  in  the  said  commission^  and  after  duly  examining  the 
same;  in  their  opinion  believe  it  to  be  worth  about  $500^  and  from 
its  situation  and  the  ruinous  condition  in  which  it  is^  beUeved  it 
would  be  for  the  advantage  of  M.  E.  B.j  for  the  same  to  be 
sold. 

On  the  5Lh  April  1838,  die  county  court,  (Stephen,  C.  J., 
and  Key,  A.  J.,)  decreed,  that  the  land  and  real  estate  be 
sold  at  public  sale,  upon  a  credit  of  two  years,  and  Gustavus 
Brawn  to  be  trustee,  and  to  give  bond,  &/C. 

On  the  4th  June  1838,  the  trustee  gave  a  bond  which  was 
approved. 

On  ihe  14th  October  1841,  H.  D,  Haiton  and  Mary  E.y 
his  wife y  filed  their  petition,  alleging,  that  a  sale  of  the  said 
land  is  pretended  to  have  been  made  by  the  trustee  to  Joseph 
HalUniy  for  $560;  that  such  sale  was  not  reported  to  the 
court,  nor  ratified.  No  part  of  the  purchase  money  has  been 
paid,  and  the  trustee  has  departed  this  life;  that  tliere  is  no 
means  of  enforcing  payment,  except  by  a  resale  of  the  land, 
as  the  said  Joseph  is  insolvent.  Prayer,  for  a  new  trustee,  and 
a  resale,  unless  the  purchaser,  Joseph^  shall  pay  the  purchase 
moDey. 

On  the  23rd  October  1841,  Joseph  Hatton  answered  said 
petition;  insisted  upon  the  sale  to  him,  that  he  was  let  into 
possession;  that  he  gave  bond  with  security,  for  the  purchase 
money,  and  afterwards  sold  it  to  Peter  D.  Haiton^  who  has 
been  in  possession  of  said  leinds  ever  since;  that  he,  defendant, 
is  able  to  pay  the  purchase  money,  and  had  settled  with  the 
said  trustee.  Prayer,  for  the  appointment  of  a  trustee  to  com< 
^ete  the  trust  and  carry  the  decree  into  effect,  and  convey  the 
land  to  Peter  D.  H.y  who  is  willing  to  pay,  as  soon  as  he  can 
get  a  tide. 

The  petitioners  filed  a  general  replication  to  this  answer,  and 
a  commission  issued  to  take  proof.  , 

On  the  19th  January  1842,  the  county  court,  after  proof 
returned,  (C.  Dorse y,  A.  J.,)  dismissed  the  petition  of  the 
I2th  December  1837. 
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On  the  8th  July  1844,  Robert  W.  Hunter  filed  his  petition^ 
alleging  the  sale  to  Joseph  Hatton^  and  his  compliance  with 
the  terms  of  sale^  that  the  sale  had  not  been  finally  ratified; 
that  he  was  a  purchaser  of  the  land  from  Joseph;  and  with  the 
consent  of  Joseph^  had  paid  t/ie  whole  of  the  purchase  tnoney 
to  the  complainants  in  this  cause.  Prayer^  that  R.  TV.  H. 
may  be  substituted  aB  purchaser  for  /.;  ratification  of  sale;  and 
a  new  trustee  appointed  to  convey. 

Upon  the  foregoing  petition,  on  the  9th  July  1844,  the 
county  courts  (C.  Dorset^  A.  J.,)  ordered  and  adjudged,  (it 
appearing  that  this  court  have  heretofore  adjudged,  that  there 
was  a  sale  of  the  premises  to  the  said  Joseph  Hgttony)  that  the 
sale  so  made  by  the  former  trustee  be  absolutely  ratified,  and 
the  said  /.  H.  having  sold  the  same  to  the  aforesaid  petitioner, 
it  is  further  ordered,  (fee,  that  Thomas  F.  Bowie  be  appointed 
trustee  to  complete  the  trust,  and  upon  satisfactory  proof  to  him, 
that  the  said  purchase  money  is  paid,  shall  execute  to  the  peti- 
tioner a  conveyance  of  said  land  in  fee. 

The  plaintiff*  also  offered  in  evidence  the  deed  of  Thomas 
F,  BouAoy  as  trustee  under  the  decrees  aforesaid,  to  JR.  W, 
Hunter y  for  the  land  decreed  to  be  sold,  bearing  date  9th  Sep- 
tember 1844,  duly  acknowledged  and  recorded. 

But  tlie  defendants  objected  to  the  admissibili^  of  the  said 
record  and  deed,  on  the  ground,  that  no  summons  had  ever 
issued  against  the  said  infant,  Mary  E.  Brown  ;  and  because 
it  did  not  appear  by  the  said  record,  that  a  commission  had 
issued  to  three  freeholders,  as  required  by  the  act  of  assembly ; 
and  contended  before  the  court,  that  the  said  decree  and  all 
the  proceedings  thereunder,  were  void. 

The  plaintiff  insisting,  that  said  decree  could  not  be  im- 
peached in  a  collateral  manner  ;  but  the  court  (A.  C.  Magru- 
DER,  C.  J.,)  sustained  the  objections,  and  were  of  opinion, 
that  the  said  decree  was  void  ;  and  that  the  sale  made  there- 
under, conferred  no  title  to  the  said  lands  upon  the  purchaser 
thereof ;  and  refused  to  permit  said  record  and  deed  to  be  read 
in  evidence.     The  plaintiff  excepted. 

2nd  Exception.  After  the  evidence  contained  in  the  pre- 
ceding bill   of   exceptions,  which  was   objected   to   by   the 
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defendant^  bad  been  rejected  by  the  courts  the  plaintiff  further 
to  maintain  the  issues  on  his  part  joined^  called  a  witness^  and 
offered  to  prove  by  him  that  the  defendant,  Henry  D.  Hatton y 
received  from  the  plaintiff  the  balance  of  the  purchase  money 
for  the  land  in  the  declaration  mentioned,  sometime  in  the 
year  1843  ;  after  the  said  Mary  E.y  the  wife  of  the  said  defen- 
dant, had  attained  to  her  full  age  of  twenty-one  years;  and  that, 
thereupon  the  said  plaintiff  took  possession  of  and  entered  upon 
the  said  lands,  with  the  knowledge  and  consent  of  the  said 
defendant,  Hatton,  and  who  said  he  renounced  all  his  claim 
to  said  land  ;  but  the  court  refused,  upon  the  objection  of  the 
defendants,  to  permit  the  said  evidence  to  go  to  the  jury.  To 
which  opinion  of  the  court,  and  to  their  refusal  to  suffer  said 
evidence  to  go  to  the  jury,  the  plaintiff  excepted. 

The  verdict  and  judgment  being  against  the  plaintiff,  he 
brought  the  present  appeal. 

The  cause  was  argued  before  Archer,  C.  J.,  Dorsey, 
SpencE;  and  Martin,  J. 

By  T.  F.  Bowie  and  McMahon  for  the  appellants,  and 
By  Tuck  and  Causin  for  the  appellees. 

Dorset,  J.,  delivered  the  opinion  of  this  court. 

The  defendants  in  this  case  severed  in  pleading;  Kendrick 
relying  on  the  general  issue  plea  of  not  guilty,  only;  and 
Henry  D.  Hatton  y  in  addition  to  the  general  issue,  having 
pleaded  liberum  tenementum.  Issues  were  joined  upon  the 
pleas  of  not  guilty;  and  to  the  plea  of  liberum  tenementum, 
the  replication  contained  nothing  more  tlian  a  general  traverse 
of  tlie  facts  contained  in  the  plea. 

On  the  trial,  the  plaintiff  having  proved  his  actual  possession 
of  the  close  on  which  the  trespass  is  alleged  to  have  been  com- 
mitted; and  the  defendant,  Hatton,  having  proved  a  freehold 
interest  therein,  ^'ure  uxoris,  the  plaintiff  offered  in  evidence  a 
record  of  certain  proceedings  on  the  equity  side  of  Prince 
George^s  county  court,  instituted  in  1837,  (whilst  slie  was  sole 
and  an  infant,)  for  the  sale  of  her  real  estate,  d^cnded  to  her 
from  her  fatlier,  it  being  the  freehold  in  contiX)versy  in  thitit 
16        v.4 
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case;  and  also  the  deed  of  conveyance  thereof^  of  the  trustee  to 
the  appellant. 

The  admissibility  of  this  evidence  being  objected  to,  a  great 
variety  of  grounds  have  been  relied  on  by  the  appellees  in  sup- 
port of  the  objection,  if  the  testimony  were  admissible  for  none 
of  the  purposes  for  which  it  was  offered,  by  reason  of  any  of  the 
causes  assigned  in  the  court  below  for  its  rejection,  or  which 
can  be  urged  here,  then  must  the  decision  of  the  county  court 
in  the  first  bill  of  exceptions  be  sustained. 

The  irregularities  and  errors  in  the  record  produced,  pervade 
every  part  of  it,  and  are  almost  without  number;  but,  with  one 
exception,  they  are  of  such  a  character  as  to  detract  nothing  from 
the  validity  of  the  decrees  in  the  cause,  when  thus,  collaterally, 
by  way  of  evidence,  presented  to  the  court.  They  are  irregu- 
larities and  errors  which  could  only  be  taken  advantage  of  by 
the  party  aggrieved  by  them,  on  a  rehearing,  a  bill  of  review, 
or  an  appeal  in  the  cause  in  which  they  are  to  be  found.  Such 
is  the  nature  of  the  alleged  errors,  in  appointing  commissionen 
before  the  petition,  of  the  next  friend  of  the  infant,  was  filed 
witli  the  clerk;  of  the  exercise  of  their  authority  by  the  com- 
missioners, without  the  issuing  of  a  conmiission  to  them  for 
that  purpose;  that  the  commissioners  were  not  freeholders;  and 
the  substitution  of  the  appellant,  as  the  purchaser  of  the  land 
sold,  if  it  be  an  error. 

The  petition  filed  having  shewn  an  appropriate  case  for  the 
jurisdiction  of  the  county  court,  no  errors  or  irregularities  in  the 
proceedings  under  it,  can  oust  the  court  of  its  jurisdiction  thus 
acquired;  or  impair,  as  to  those  who  are  parties  and  privies,  the 
validity  of  its  decrees,  when,  as  in  the  case  before  us^  collate- 
rally drawn  in  question. 

The  objection  to  the  evidence  offered,  on  the  ground  that 
the  infant  was  not  summoned,  and  made  a  party  to  the  pro- 
ceedings before  the  court,  for  the  sale  of  her  land,  is  not  an 
objection  to  the  jurisdiction  of  the  court  over  the  subject  matter 
of  the  petition,  but  rests  upon  the  broad  principle,  both  .of  law 
and  equity,  that,  unless  in  cases  where  it  is  otherwise  provided 
by  legislative  enactment,  decrees  and  judgments  of  courts  of 
law  and  equity,  are  only  binding  on  the  parties  to  the  proceed- 
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ings  on  which  they  are  founded^  and  those  claiming  under 
them.  As  against  all  other  persons^  they  are  res  inter  alios 
acta,  not  binding  upon^  nor  admissible  in  evidence  against 
them^  as  adjudications  of  their  rights. 

In  cases  like  that  now  under  consideration^  it  is  insisted^  on 
the  part  of  the  appellant^  that  the  legislature  have,  by  the  act 
of  1818;  chap.  133;  repealed  the  act  of  1816;  chap.  154;  in 
respect  to  sales  of  infants'  real  estates;  when  deemed  beneficial 
to  their  interests;  and  provided  an  entirely  new  and  indepen- 
dent course  of  proceeding;  in  which  the  making  of  infants 
parties  to  such  proceedings  is  wholly  dispensed  with.  To  such 
a  constructive  repeal  of  the  express  and  salutary  provisions  of 
the  act  of  1816;  requiring  infants  to  be  made  parties  to  proceed- 
ings for  the  sale  of  their  real  estates,  there  is  nothing  in  the 
laugut^  or  objects  of  the  act  of  181S;  that  gives  the  slightest 
countenance.  There  is  no  repealing  clause  in  it;  and  nothing 
in  its  provisions  conflicting  in  the  slightest  degree  with  those  of 
the  former  act,  except  it  be  in  the  mode  by  which  evidence  is 
to  be  adduced  to  the  court;  to  satisfy  it;  that  the  sales  which  it 
is  called  on  to  decree;  would  be  to  the  interest  and  advantage 
of  the  infants.  To  that  extent;  and  no  further,  is  it  inconsistent 
with  the  act  of  1816;  and  to  the  extent  of  such  inconsistency 
only;  can  it  be  regarded  as  a  repeal  of  any  of  the  provisions 
thereof. 

By  the  act  of  1816;  chap.  154;  the  mode  of  proceeding  to 
obtain  a  decree  for  the  sale  of  the  real  estates  of  infantS;  when 
for  their  interest  and  advantage;  is  fully  and  distinctly  pre- 
scribed; except  as  to  the  manner  in  which  it  is  to  be  made 
appear  to  the  court;  that  the  sale  would  be  <^for  the  interest  and 
advantage''  of  the  infants.  In  that  respect  the  court  was,  con- 
sequently; left  to  its  ordinary  mode  of  obtaining  information  as 
to  matters  of  fact.  To  change  in  some  degree  the  mode  of 
obtaining  such  information,  and  with  a  view  to  give  greater 
protection  to  the  rights  of  infantS;  the  second  section  of  the  act 
of  1818;  provided  for  the  issuing  of  a  commission  to  not  less 
than  three  discreet  and  sensible  meu;  freeholders  of  the  county 
wherein  the  lands  should  liC;  the  sale  of  which  is  applied  for. 
The  duties  of  those  commissioners  are  distinctly  defined  by  the 
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2nd  and  3rd  sections  of  the  act  of  1818.  To  tliis  extent  is  (he 
act  of  1818,  a  repeal  of  the  act  of  1816,  and  no  further.  As 
well  now  as  before  the  act  of  1818^  the  infant^  if  a  resident  of 
the  Slate^  must  be  summoned  to  answer  the  petition  filed  by 
his  guardian  y  or  prochein  amij  and  must  appear  by  guardian  to 
be  appointed  by  the  courts  before  the  commission  under  the  act 
of  1818  can  rightfully  issue.  The  guardian  of  the  infant  thus 
appearing,  has  a  right  to  be  heard  and  represented  in  the 
naming  of  the  commissioners;  in  their  examination  of  the  evi- 
dence to  be  adduced  before  them ;  and  hi  the  action  of  the  court 
upon  the  return  of  the  commissioners.  To  deprive  them  of 
these  privileges,  would  be  entirely  inconsistent  with  the  whole 
policy  of  our  legislation,  which  has  ever  evinced  an  anxious 
desire  to  thro^  arpund  the  rights  of  infants,  to  their  real  estates, 
every  necessary  and  salutary  safeguard. 

If  therefore  the  proceedings  offered  in  evidence,  had  con* 
tinned  to  preserve  the  same  ex  parte  character,  after  the  first 
decree  of  the  court  that  they  bore  before  it,  their  inadmissibility 
as  evidence  against  Mary  E.  Hatton^  or  those  claiming  under 
her,  could  not  be  doubted.  But  the  appellants,  after  the  first 
decree,  having,  by  their  petition,  made  themselves  parties  in 
the  cause,  and  instead  of  seeking,  by  means  of  a  bill  of  review, 
a  reversal  of  the  decree,  and  a  correction  of  the  errors  in  the 
proceedings,  which  had  taken  place,  recc^ized,  ratified  and 
confirmed  what  had  been  done,  and  called  upon  the  court  to 
require  the  purchaser  of  the  land  sold  under  the  decree,  within 
a  day  to  be  named  by  the  coiirt,  to  bring  the  purchase  money 
into  court,  or  that  a  resale  of  the  property  might  be  made. 
After  such  a  proceeding,  and  after  a  ratification  of  the  sale,  and 
payment  to  him  of  the  whole  purchase  money,  and  a  convey- 
ance of  the  land  by  the  trustee  to  the  purchaser,  does  it  lie  in 
the  mouth  of  Henry  D.  Haiton  to  say,  (hat  the  whole  pro- 
ceedings are  null  and  void,  because,  at  their  incipiency,  Mary 
E,  Haiion  was  not  summoned  and  made  to  appear,  as  directed 
by  the  act  of  1816?  By  his  petition  to  the  court  and  receipt  of 
the  purchase  money,  he  waived  all  objection,  to  the  irregularity 
of  which  he  now  complains,  and  should  be  estopped  from 
asserting  i(,  cither  at  law  or  in  equity. 
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Bat  it  is  alleged,  thai  the  conveyance,  by  the  trustee  to  the 
purchaaer,  being  several  months  posterior  to  the  trespass  for 
which  the  ^xesent  action  was  brought,  that  although  it  were 
conceded  that  the  appellant  wtis  rightfully  possessed  of  the  land, 
and  entitled  to  hold  such  possession  adversely  to  the  appellee, 
HaUony  the  owner  of  the  freehold,  yet,  that  in  the  present 
state  of  the  pleadings,  such  right  of  possession  in  the  appellant, 
fanned  no  part  of  the  issue  on  the  plea  of  liberum  tenementum: 
and,  therefcNre,  upon  the  issue  joined  thereon,  no  evidence 
could  be  admitted  to  prove  such  mere  right  of  poesession  in 
the  appellant;  that  if  intended  as  an  answer  to  the  plea  of 
Hbervm  ienemenium,  it  should  have  been  specially  pleaded  by 
way  of  replication.  And  when  regarding  the  title  of  the  appel- 
lant as  a  mere  right  of  possession,  the  objection  to  the  admis- 
sibility of  the  record  offered  in  evidence  should  have  been 
sustained.  lAberum  tenementum  is  a  plea  interposed  by  a 
defendant,  for  the  purpose  of  trying  his  right  to  the  freehold;  it 
is  not  an  absolute  denial  of  all  colorable  right  to  possession  by 
the  defendant. 

The  opmion  of  Lord  Denmany  C  /.,  in  Doe  vs.  WrigtU, 
37  Eng,  C.  h.  R.y  231,  does  not,  as  has  been  asserted,  clearly 
shew,  that  upon  the  issue  joined  in  this  case  on  the  plea  of 
Uberum  tenemenHmiy  the  superior  possessory  right  of  the  appel- 
lant can  be  given  in  evidence.  His  lord^ip  says,  ^^it  is  neces- 
sary to  settle  what  is  the  true  meaning  of  Uberum  tenementum: 
what  it  admits,  and  what  it  denies.  Now  it  is  pleaded  in 
answer  to  a  possessory  action,  it  must  admit  a  possession  in  the 
plaintiff,  or  it  would  be  bad,  as  amoimting  to  the  general  issue. 
It  most  admit  such  a  possession  as  would  suffice  to  maintain 
the  action  if  unanswered,  or  as  against  a  wrong  doer.  On  the 
other  hand,  it  must  deny  a  rightful  possession,  or  it  would  fail 
as  a  defence  to  the  action,  in  the  language  of  pleading,  it 
gives  implied  colour  to  the  plaintiff,  but  asserts  a  freehold  in 
the  defendant,  with  a  right  to  immediate  possession.  In  an 
ordinary  case,  therefore,  such  a  plea  is  answered,  by  replying  a 
term  of  years  in  the  plaintiff  created  by  the  defendant:  which 
shews  that  the  plaintiff's  possession  is  not  merely  colorable 
but  rightful."     Such  a  replication  admits  the  freehold  in  (he 
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defendant;  and  only  asserts  a  right  of  possession  in  ttie  plaintiff. 
On  an  issue  upon  such  a  replication  ^  the  question  to  be  tried  by 
the  jury  would  be  the  plaintiff's  right  of  possession.    But  what 
is  the  matter  to  be  tried  under  the  issue  in  this  case^  on  the  plea 
of  liberum  tenementum'l    Whether  the  freehold  be  in  the  de- 
fendant?   The  jury,  upon  finding  that  fact,  have  nothing  to 
do  with  the  right  of  possession.     The  plaintiff's  traverse  of  the 
plea,  admits  the  defendant's  right  to  the  possession,  should  the 
jury  find  him  entided  to  the  freehold.    These  views,  it  is 
believed,  are  sustained  by  Thompson  vs.  Hardingey  60  Eng, 
C  L.  12.,  940,  where  Mavtcy  /.,  says,  ^^die  plea  of  liberum 
tetiementumy  does  not  assert  a  freehold  interest  only,  but  pie- 
sent  freehold,  a  right  of  immediate  possession  as  against  any 
other  freehold."    And  Coltman,  /.,  who  deUvered  the  ojmiioa 
of  the  court  in  that  case,  said,  ^'we  are  of  opinion,  that  if  the 
freehold  is  in  the  lord,  the  tenant's  interest  must  be  of  a  subor- 
dinate nature,  and  must  be  replied,  on  the  same  principle  on 
which  a  term  of  years  must  be  pleaded  in  answer  to  a  plea  of 
liberum  tenemetUum.^^    And  in  1  Chit.  PL,  603,  it  is  thus 
stated:  ^^In  observing  upon  the  qualities  of  pleas,  we  diall 
hereafter  see  that  a  special  plea  in  trespass,  which  claims  for 
the  defendant  a  possessory  right,  and  yet  does  not  give  the 
jdaintiff  express  color,  is  bad,  because  it  amounts  to  the  general 
issue,  and  violates  the  principle  that  a  plea  must  deny  or  con- 
fess, and  avoid  the  matter  alleged  in  the  declaration.     A  plea 
of  liberum  tenemerUum,  is  free  from  this  objection,  because  it 
gives  apparent  color,  as  it  is  not  absolutely  and  manifestly  in- 
consistent therewith,  that  the  plaintiff  might  have  had  some 
inferior  leasehold  or  minor  tide,  in  respect  whereof  he  might 
have  had  possessory  right  or  tide,  or  at  least,  possession."    And 
in  treating  of  the  plea  of  liberum  tenementumy  it  is  stated:  ^'thus 
if  the  defendant  be  in  reality  the  freeholder,  so  that  the  jdaintiff 
caimot  with  safety  deny  the  plea,  he  is  driven  to  admit  its  truth, 
and  to  deduce  a  tide  from  the  defendant,  as  that  he  demised 
the  close  to  the  plaintiff,"  &c.     And  in  page  695,  ^'if  the 
plaindff  derive  title  imder  the  defendant,  then  he  must  not 
traverse  his  plea;  but  confessing  the  defendant's  tide,  must 
reply  the  lease,  or  some  other  tide  under  hun,  concluding  with 
a  verification." 
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But  altbough  the  record,  apart  from  the  deed  of  conveyance 
by  the  trustee,  is  not  under  the  pleadings  in  this  cause,  admis- 
ble  in  evidence  of  the  possessory  right  thereunder  acquired  by 
the  plaintiff;  yet  when  offered  with  such  deed  of  conveyance, 
it  is  competent  testimony  to  go  to  the  jury  to  shew,  that  the 
freehold,  in  the  premises  in  question,  is  not  in  the  defendant, 
but  in  the  plaintiff.  It  is  true,  the  present  action  was  instituted 
on  the  16fth  day  of  February  1844,  a  few  days  after  the  com- 
mission of  the  trespass  complained  of;  and  that  the  deed  of 
conveyance  from  the  trustee  to  the  appellant,  boars  date  on  the 
ninth  day  of  September,  of  the  same  year:  some  months  after 
both  the  cause  and  commencement  of  the  present  action. 
This  deed,  however,  does  not  operate  to  pass  the  freehold, 
merely  from  the  time  of  its  execution;  but  being  a  conveyance 
under  a  judicial  sale,  upon  the  principles  of  relation,  it  operates 
retrospectively,  and  vests  the  freehold  estate  in  the  premises,  in 
the  grantee  fram  the  date  of  the  sale;  and  therefore  disproves 
and  defeats  the  plea  of  liberum  tenementum,  by  shewing  that, 
by  operation  of  law,  at  the  time  the  trespass  was  committed, 
the  freehold  was  in  the  plaintiff.  See  Viner^s  Abr,,  tit.. 
Relation^  290,  and  Jackson  vs.  Ramsay y  3  Coweriy  75,  and 
the  cases  therein  referred  to. 

It  hence  follows  that  the  county  court  erred,  in  refusing  to 
permit  the  record  and  deed  offered  in  evidence,  in  the  first 
bill  of  exceptions,  to  be  read  to  the  jury. 

The  court  below  did  not  err  in  refusing  to  permit  the  plain- 
tiff, as  against  Henry  D,  Hatton^  to  give  to  the  jury  the  testi- 
mony offered  in  the  second  bill  of  exceptions.  The  issue  to 
be  tried  by  the  jury  was,  whether  he,  Hatton^  had  the  freehold 
estate  in  the  land  in  controversy.  The  testimony  rejected,  had 
no  tendency  to  prove  or  disprove  that  fact.  No  such  oral 
proof  could  transfer  an  estate  in  freehold,  upon  the  plaintiff.  It 
was  therefore,  as  against  Hatton^  inadmissible  under  the  issues 
in  the  cause.  If  the  defendant^  Hatton^  had  been  the  plain- 
tiff in  this  suit,  having  sued  Hunter  y  as  a  trespasser  by  reason  of 
his  entry  on  the  plaintiff's  freehold,  under  the  circumstances  in 
which  it  was  made,  as  shewn  by  the  testimony  offered;  the 
court  would  have  held  the  plaintiff  estopped,  on  the  ground  of 
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fraud,  from  denying  the  legality  of  the  defendants  entry,  and 
from  any  recovery  of  damages  on  account  thereof. 

In  what  has  been  said  of  the  decisions  of  the  county  court 
on  the  admissibility  of  the  testimony  offered  in  the  two  bilb  of 
exceptions,  the  remarks  made  were  intended  only  to  apjdy  to 
Henry  D.  Hatton,  and  in  reference  to  the  issue  joined  upon 
his  plea  of  liberum  tenemerUum.  As  respects  the  defendant, 
Ketubick,  whose  only  defence  to  the  action  was  nan  ctd,  the 
testimony  offered  and  rejected  in  both  bills  of  exceptions  ought 
to  have  been  admitted.  The  plaintiff,  to  entide  himself  to 
recover,  was  not  bound  to  rely  upon  the  mere  fact  of  his  pos- 
session, but  might  prove  the  legality  thereof  and  his  tide  to  the 
premises.  The  damages  which  a  jury  would  give  to  a  ]dain- 
tiff,  a  mere  possessor,  who  exhibited  neither  evidence  of  title  or 
right  to  possession,  would,  it  is  presumed,  be  very  different  in 
amount  from  those  which  would  be  given  to  a  plaintiff  whose 
possession  was  shewn  to  be  rightful,  his  tide  undeniable. 

There  being,  it  is  conceived,  error  in  the  decisions  of  the 
county  court  in  both  bills  of  exceptions,  their  judgment  is 
reversed  and  a  procedendo  awarded. 

JUDGMENT  REVERSED  AND  PROCEDENDO  AWARDED. 


James  McCall,  et  al.,  vs.  Hinkley  and  Woodward, 
Garnishees  of  Carey,  et  al. — December  1846. 

A  deed  from  the  several  partners  of  a  firm  in  failing  circumstances,  for  a 

nominal  consideration,  conyeyed  aU  their  e£focts  to  trustees  in  trust : 
1st.  To  take  possession  of  and  recover  such  estate;  give  acquittances,  and 

compound  and  arbitrate  all  debts  assigned;  appoint  agents  and  substitutes, 

and  sell  the  estate  recovered. 
2nd.  To  pay  and  discharge  the  expenses  of  the  trust. 
3rd.  To  pay  and  satisfy  a  certain  judgment  mentioned  in  the  deed  against  one 

of  the  parlners,  for  a  debt  due  by  the  firm  in  Aeto  York. 
4th.  To  pay  and  satisfy  all  the  small  debts  of  the  firm,  under  the  sum  of  one 

hundred  dollars. 
5th.  To  fay  tlie  whole  of  the  residue  of  the  estate  recovered,  or  so  much 

thereof  as  might  be  necessary,  to  and  amongst  such  of  the  creditors  of  the 

firm  as  should,  within  ninety  days  of  the  date  of  the  deed,  signify  their 
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assent  to  the  terms  thereof,  and  execute  and  deliver  to  the  grantors  a  tall 
and  ^al  release  and  discharge  of  and  from  all  claims,  in  manner  following, 
to  wit:  25  per  cent,  on  account  of  merchandize  purchased;  then  25  per 
cent,  on  account  of  borrowed  money  and  accommodation  paper,  and  other 
confidential  engagements  of  the  firm;  then  the  balance,  principal  and  inte- 
rest, of  the  releasing  creditor's  claims. 

fith.  If  the  funds  prove  more  than  sufficient  for  the  above  objects,  the  residue 
to  be  paid  to  the  grantors. 

Upon  the  prayer  that  the  said  deed  is  void  in  law,  in  that  it  gives  an  undue 
preference  to  one  class  of  creditors,  and  requires  all  creditors  who  may 
partake  of  its  benefits,  to  execute  a  general  release  to  the  grantor's  debtors. 
The  county  court  declared  the  deed  to  be  valid ;  upon  appeal,  affirmed  by  a 
divided  court. 

Appeal  from  Baltimore  county  court. 

On  the  22nd  March  1841,  the  appellants  sued  out  an  attach- 
ment upon  a  judgment  of  that  court,  rendered  in  iheir  favor, 
against  Carey,  Wetfieredy  and  O^Donnell. 

The  attachment  was  laid  in  the  hands  of  the  garnishees, 
who  appeared  and  pleaded  niUla  bona,  on  which  plea  issue 
was  joined. 

Exception.  At  the  trial  of  the  cause  the  plaintiffs  to  sup- 
port the  issue  on  their  part,  offered  in  evidence  the  judgment 
rendered  in  this  court  on  the  30th  September  1840,  as  contained 
in  the  writ,  and  proved  that  the  attachment  in  this  case  was 
issued  on  the  21st  March  1841,  and  laid  in  the  hands  of  Ed- 
ward Hinklet/y  one  of  the  garnishees  in  this  case,  on  the  1st 
April  1841,  and  in  the  hands  of  William  Woodward,  the  other 
of  said  garnishees,  on  the  7th  of  the  same  month ;  and  that  said 
garnishees  had  in  their  hands  funds  collected  by  them,  as  trus- 
tees, under  and  by  virtue  of  a  certain  deed  of  trust,  executed  to 
them  by  the  said  Carey ,  Wetheredif  Co,,  and  delivered  to, 
and  accepted  by,  said  trustees,  on  or  about  the  day  of  its  date, 
which  deed  is  as  follows : — 

'^This  indenture,  made  this  24th  September  1840,  between 
Oeorge  Carey,  George  Y.  Wethered,  and  John  H.  O^Don- 
ndly  now,  or  late  partners,  trading  under  the  firm  of  Carey, 
Wethered  and  Company,  all  of  the  city  and  county  of  BaUi- 
mare,  of  the  first  part,  and  W.  W.  and  E.  H.,  of  the  same 
place,  of  the  second  part,  witnesseth,  that  the  said  parties  of  the 
first  part,  partners  as  aforesaid,  for  and  in  consideration  of  the 
17        V.4 
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sum  of  ten  dollars^  lawful  money  of  the  Untied  States j  to  them 
in  hand  paid  by  the  said  parties  of  the  second  part^  at  or  before 
the  sealing  and  delivering  of  these  presents,  the  receipt  whereof 
is  hereby  acknowledged;  and  also  for  divers  good  causes,  and 
odier  valuable  considerations,  them  thereunto  moving,  have 
granted,  bargained,  &c.,  and  do  hereby  grant,  bargain,  &c., 
unto  the  said  parties  of  the  second  part,  as  joint  tenants,  all  and 
singular,  the  real  and  personal  estate,  goods,  &c.;  of  debts, 
claims  and  sums  of  money,  due,  payable  or  owing  to  the  said 
C,  W.  Sf  Co. J  and  the  late  firm  of  C  Sf  W.^  or  to  said  firms, 
or  either  of  them,  in  any  wise  coming,  and  all  bonds,  notes, 
vouchers,  evidences  and  writings,  touching  and  concerning  the 
same;  and  all  the  right,  title,  interest,  claim,  demand,  power 
and  control  whatsoever,  of  said  parties  of  the  first  part,  and 
each  and  every  of  them,  of,  in,  unto,  and  out  of,  and  over  the 
same,  to  have  and  to  hold,  receive  and  take  the  same^  and 
every  part  thereof,  unto  the  said  parties  hereto  of  the  second 
part;  and  the  survivor  of  them,  and  the  heiis,  executors,  admin- 
istrator and  assigns  of  such  survivor;  to  execute  the  powers  and 
trusts  hereby  intended  to  be  reposed  in  them,  the  said  parties  of 
the  first  part  have  constituted  and  appointed,  and  by  these  pre- 
sents do  constitute  and  appoint  the  said  parties  of  the  second 
part,  and  the  survivor  of  them,  and  the  legal  representatives  of 
such  survivor,  to  be  the  true  and  lawful  attorneys,  irrevocable 
of  the  said  parties  of  the  first  part,  and  in  their  names,  or  in 
the  name  or  names  of  any  of  them,  or  otherwise,  as  the  case 
may  require;  but  to  the  uses  and  purposes  hereinafter  declared, 
to  collect,  and  by  all  lawful  ways  and  means  whatever,  recover, 
receive,  and  get  into  the  hands,  custody  and  power  of  the  said 
parties  of  the  second  part,  all  and  singular,  the  estate,  property, 
debts  and  claims,  hereby  conveyed  and  assigned,  and  eveiy 
part  thereof;  and  upon  recovery  and  receipt  thereof,  good  and 
sufficient  acquittances  and  discharges  therefor,  in  whole  or  in 
part,  as  the  case  may  be,  to  give  execute  and  deliver,  and  to 
compound  for  and  settle,  by  arbitration  or  otherwise,  all  debts 
and  claims  so  hereby  assigned,  or  any  part  thereof,  in  such 
manner  as  the  said  trustees  or  trustee,  and  attorneys  or  attorney, 
shall  think  proper;  and  for  all  and  every  the  purposes  aforesaid, 
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one  or  more  attorney  or  attorneys  under  them^  the  said  trustees 
to  substitute  and  appoint,  and  such  appointment  at  pleasure  to 
revoke^  and  reasonable  compensation  to  such  substitute  or  sub- 
stitutes, to  allow^  and  generally  to  do,  perform  and  transact, 
all  and  whatsoever  may  be  requisite  in  the  premises,  as  fully 
and  effectually  as  the  said  parties  of  the  first  part^  or  any  of 
them^  could  or  might  do  personally,  if  these  presents  had  never 
been  made;  the  said  parties  of  the  first  part,  and  each  of  them, 
hereby  agreeing,  and  binding  themselves  and  himself^  to  ratify 
and  confirm  whatsoever  the  said  parties  of  the  second  part,  or 
the  survivor  of  them,  or  the  legal  representatives  of  such  sur- 
vivor^ shall  or  may  lawfully  do,  or  cause  to  be  done,  in  the 
matters  aforesaid,  by  virtue  hereof,  in  trust  and  confidence 
nevertheless^  and  to^  for,  and  upon  the  uses  and  trusts^  and  to 
the  ends^  intents  and  purposes,  and  imder  and  subject  to  the 
powers,  provisos^  limitations,  declarations  and  agreements,  here- 
inafter mentioned,  expressed  and  declared,  of  and  concerning 
the  said  estate  and  property,  and  other  the  premises  hereby 
granted  and  assigned;  that  is  to  say,  in  trust,  that  the  said 
trustee  shall  and  will,  as  soon  as  conveniently  may  be,  dispose 
of  the  said  estate  and  property  hereby  conveyed,  by  sale  of  the 
aanie^  (which  sale  the  said  trustees  or  trustee,  are,  and  is  hereby 
authorised  and  empowered,  to  make,  whenever,  and  in  such 
manner  as  they  or  he  shall  think  best  and  proper,)  and 
collect  the  debts  and  claims  hereby  assigned  and  transferred, ' 
wherever  the  same  may  be;  and  upon  the  further  trusty  that 
the  said  trustees,  or  the  survivor  of  them,  or  the  legal  represen- 
tatives of  the  survivor,  shall  and  vrill  pay,  apply  and  dispose  of 
all  the  moneys  that  may  be  received  or  come  to  the  hands  of 
them,  or  either  of  them^  or  the  legal  representatives  of  the  sur- 
vivor of  them,  in  manner  following,  that  is  to  say:  in  the  first 
place,  may  deduct  therefrom  the  expenses  attending  the  exe- 
cution of  this  trusty  including  five  per  cent,  commission  to  the 
trustees,  and  counsel  and  attorney's  fees;  in  the  second  place, 
shall  thereout  pay  and  satisfy  a  certain  judgment  obtained  in 
the  city  of  New  York,  in  the  State  of  New  Yorky  by  Bankard 
and  Htttton,  of  said  city^  against  said  George  Carey  ^  for  a  debt 
due  by  said  Carey,  Wethered  and  Company y  to  said  B.S^  H.y 
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on  and  for  which  the  said  Carey  was,  in  July  or  August  last, 
arrested  by  said  plaintiffs  in  New  York,  aforesaid;  on  which 
arrest  Jolm  Coster ^  of  Brooklyn^  State  of  New  Yorky  became 
bail  for  said  Carey;  and  in  case  the  said  bail  Coster  has  paid, 
or  shall  be  compelled  to  pay  and  satisfy  such  judgment^  then 
to  pay  and  satisfy^  and  indemnify  the  said  Coster  therefor,  in 
lieu  of  paying  said  plaintiffs  as  aforesaid }  in  the  third  place, 
shall  pay  and  satisfy  all  the  small  debts  of  said  C,  W.  ^  Oo.f 
of  or  under  the  sum  of  one  hundred  dollars,  and  after  such  de- 
duction shall,  in  the  next  place,  pay  and  appropriate  the  whole 
of  the  residue  of  such  money,  or  so  much  thereof  as  may  be 
necessary,  to  and  amongst  such  of  the  creditors  of  the  said  C, 
W.  4*  Co.y  as  shall  within  ninety  days  from  the  date  of  this 
deed,  signify  their  assent  to  the  teims  of  this  deed,  and  execute 
and  deliver  to  the  said  parties  of  the  first  part,  a  full  and  final 
release  and  discharge,  of  and  from  all  claims  or  demands,  to 
the  time  of  executing  these  presents,  in  manner  following,  that 
is  to  say,  shall  out  of  such  residue,  first,  pay  twenty-five  per 
centum  of  the  principal  money  of  the  debts  due  or  owing  to 
such  creditor,  so  releasing  as  aforesaid,  for  goods  and  merchan- 
dise purchased  by  said  C,  W.^  Co.;  and  after  such  paymoit 
of  twenty-five  per  cent.,  shall  then  pay  to  such  creditor,  so  releas- 
ing as  aforesaid,  all  borrowed  money,  accommodation  notes,  ac- 
commodation endorsements,  and  other  confidential  engagements 
of  said  C,  W,  if  Co,^  to  such  creditors,  so  releasing  as  aforesaid, 
in  full  of  principal  and  interest;  and  then  out  of  the  balance 
remaining,  to  pay  in  full,  for  principal  and  interest,  the  balances 
due  and  owing  to  such  creditors,  so  releasing  as  aforesaid,  for 
goods  and  merchandise  purchased  by  said  C,  W.  Sf  Cb.,  if 
the  fund  be  sufficient  therefor;  but  rateably  and  proportionally 
in  the  order  aforesaid,  if  the  fund  be  not  sufficient  to  dischaige 
the  whole;  and  after  the  full  satisfaction  and  dischaige  of  all 
the  aforegoing  claims,  and  all  interest  thereon,  out  of  the  resi- 
due, if  any,  shall  pay  all  other  creditors  of  said  CyW.  Sf  Co.y 
in  full,  or  in  equal  proportions,  if  the  said  residue  be  not  suffi- 
cient to  pay  such  other  creditors  in  full;  and  in  the  last  place, 
shall  pay  over  the  balance  or  surplus,  if  any,  to  the  said  parties 
of  the  first  part,  or  their  respective  legal  representatives,  pro- 
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vided,  that  neither  the  said  trustees^  nor  their  representatives^ 
shall  in  any  manner  be  answerable  for  the  acts  of  the  other^ 
but  for  his  individual  acts  only ;  nor  be  accountable  for  any  loss 
or  diminution  of  said  trust  estate^  except  so  far  as  the  same  may 
come  to  their  hands  respectively,  or  be  lost  by  their  or  his  wilful 
neglect.  In  testimony  whereof,  the  said  George  Carey ^  George 
Y.  Wetheredy  and  Jo/m  H,  O^DonneUj  have  hereunto  respec- 
tively set  their  hands  and  affixed  their  seals^  on  the  day  and 
year  first  herein  written.     Geo.  Carey,  (Seal.) 

Geo.  Y.  Wethered,    (Seal.) 
J.  H.  O'Donnell,        (Seal.)  " 

This  deed  was  regularly  acknowledged  and  recorded  in 
BaUimore  county  court. 

The  garnishees  further  to  support  the  issue  on  their  part, 
and  to  sustain  said  deed  of  trust  as  a  bojiafide  and  valid  con- 
veyance, gave  in  evidence  by  George  Ccareyy  a  competent 
witness,  that  prior  to  the  execution  of  said  deed  of  trust,  there 
were  two  or  three  meetings  of  creditors  of  said  C,  TF.  ^  Cb., 
held  in  the  city  of  Bcdtimorey  the  first  of  which  was  held  in 
the  month  of  May,  and  the  others  in  the  summer,  probably  in 
July  1840.  At  the  first  meeting  C,  W.  ff  Co,y  made  a  pro- 
position to  pay,  first,  all  borrowed  money,  and  then,  the  residue 
to  all  other  creditors;  the  plaintiffs  never  attended  any  of  these 
meetings,  or  assented  to  said  deed  of  trust.  To  this  proposition 
some  creditors  objected;  and  at  the  second  meeting  another 
proposition  was  made,  that  had  been  suggested  by  some  of  the 
creditors,  in  the  interval  between  the  first  and  second  meeting. 
This  second  proposition  was  in  accordance  with  the  terms 
expressed  in  the  said  deed  of  trust,  and  many  of  the  creditors, 
at  the  second  meeting,  assented  to  the  form  of  the  deed,  and 
signified  that  they  would  sign  the  release  as  therein  required; 
and  most  of  all  the  creditors  did  execute  such  release,  within 
the  period  of  ninety  days  after  the  execution  of  said  deed  of 
trust;  and  the  garnishees  then  read  in  evidence  the  release 
ao  executed.  ^'To  all  to  whom  these  presents  shall  come: 
we,"  &c. 

The  garnishees  further  gave  in  evidence  by  said  witness, 
Carey y  that  immediately  after  the  execution  of  said  deed  of 
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trusty  the  said  trustees  took  possession  of  the  books,  notes,  bills 
and  accounts  of  the  said  C,  W.  ^  Co.  That  the  said  firm 
owed,  altogether,  about  one  hundred  and  ten  thousand  dollars: 
forty  or  fifty  thousand  of  which  amount  had  been  secured  before 
the  said  deed  of  trust  was  executed.  The  claims  of  creditors 
who  did  not  execute  the  release,  including  the  plaintiffs,  (who 
refused  within  the  ninety  days  to  execute  it,)  amount  to  about 
ten  thousand  dollars.  The  trustees  in  said  deed  were  appointed 
at  the  suggestion  of  William  E.  Mayhew  and  Rcbert  A.  Tay- 
lor y  who  were  creditors,  at  a  meeting  of  the  creditors,  which  was 
numerously  attended  by  creditors  of  both  clajsses,  business  and 
confidential.  That  the  said  firm  had  no  goods  or  merchandise 
when  the  said  deed  was  executed.  It  had  bills  receivable  and 
debts  due  on  open  account,  chiefly  from  persons  resident  in  the 
western  country,  including  Virginia  and  Tennessee.  That 
the  said  firm  stopped  payment  in  February  1840;  that  it  never 
transacted  any  business  after  the  execution  of  said  deed  of  trust; 
neither  of  the  partners  had  any  individual  property  at  the  date 
of  said  deed  of  trust.  That  the  said  C,  W.  6^  O^D.y  all  ap- 
plied for  the  benefit  of  the  insolvent  laws  of  Marylandy  Carey 
on  the  12th  January  1841,  Wethered  on  the  7th  August  in  the 
same  year^  and  O^DonneU  on  13th  July  1841,  and  each  of 
them  obtained  a  final  discharge  upon  such  application.  That 
no  permanent  trustee  has  been  appointed  upon  such  apptieation. 

The  plaintiffs  prayed  the  opinion  and  direction  of  the  court 
to  the  jury,  that  the  plaintiffs  are  entitled  to  recover  in  this 
attachment,  notwithstanding  the  said  deed  of  trust  and  releases 
given  in  pursuance  thereof;  and  that  said  deed  of  trust  is  void 
in  law,  in  that  it  gives  an  undue  preference  to  one  class  of  cre- 
ditors, and  requires  all  creditors  who  may  pc^rtake  of  its  benefits, 
to  execute  a  general  release  to  the  debtor,  Carey y  Wethered  if 
Co.,  ox  for  other  reasons;  which  opinion  and  direction  the 
county  court,  (Purviance,  A.  J.,)  refused  to  give,  and 
declared  that  the  said  deed  of  trust  was  valid.  The  plaintiffs 
excepted. 

The  plaintiffs  prosecuted  this  appeal. 

The  cause  was  argued  before  Dorset,  Chambers^  AIa^ 
CRUDER  and  Martin,  J.' 
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By  Meredith  for  the  appellants,  and 
By  HiNCKUSY  for  the  appellees. 

DoRSEY,  J.y  delivered  his  opinion^  as  follows  : 

The  only  question  designed  to  be  decided  by  this  opinion^  is 
that  which  arises  on  the  deed  of  the  24th  of  September  1840^ 
from  Carey y  Wethered  and  O^Dannell,  to  Eduxtrd  Hinkley 
and  William  Woodwardy  whereby  the  grantors,  being  unable 
to  pay  their  debts,  and  in  failing  circumstances,  (in  other  words 
insolvent  debtors,)  conveyed  all  their  property  to  the  grantees, 
in  trust,  to  sell  and  dispose  of  the  same,  and  to  apply  the  pro- 
ceeds thereof,  after  deducting  the  expenses  incident  to  the  trust, 
to  the  full  satisfaction  and  payment  of  the  claims  of  certain 
enumerated  creditors  of  the  grantors;  and,  '^in  the  next  place, 
to  pay  and  appropriate  the  whole  of  the  residue  of  such  money, 
or  so  much  thereof  as  may  be  necessaiy,  to  and  amongst  such 
of  the  creditocs  of  the  said  Carey  y  Wethered  and  Company ^  as 
shaU,  within  ninety  days  from  the  date  of  this  deed,  signify 
their  assent  to  the  terms  thereof^  and  execute  and  deliver  to 
the  said  parties  of  the  first  part,  (that  is,  the  grantors,)  a  full 
and  final  release,  and  discharge,  of  and  from  all  claims  and 
demands,  to  the  time  of  executing  these  presents,  &c.^  and  after 
the  full  satisfaction  and  dischai^ge  of  all  the  aforegoing  claims, 
and  all  interest  thereon,  out  of  the  residue,  if  any,  shall  pay  all 
other  creditors  of  said  Carey,  Wethered  and  Company. ^^ 

Whether  an  assignment,  made  by  a  debtor  in  insolvent  cir- 
cumstances^ of  all  his  property,  for  the  benefit  of  all  his  credi- 
tors, with  a  proviso,  that  each  creditor  assenting  to  receive  a 
dividend  under  such  conveyance,  shall,  within  some  specified 
reasonable  time,  release  the  debtor  from  his  claim  against  him, 
is  fraudulent  and  void,  under  the  13  of  Eliz.,  chap.  6,  is  a 
question  on  which,  in  the  examination  of  the  case  before  us,  it 
is  not  intended  to  express  any  opinion.  Behoving  that,  even 
if  the  validity  of  such  an  assignment  were  conceded,  such  a 
concession  would  fall  far  short  of  removing  the  fraudulent  im- 
putations cast  upon  the  assignment  under  our  consideration. 

Before  proceeding  to  an  examination  of  the  authorities  refer- 
red to,  as  bearing  upon  this  subject,  let  us  see  how  the  case 
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would  Stand  upon  the  broad  principles  of  morality,  law,  and 
justice,  apart  from  all  adjudications,  or  expressions  of  opinion 
by  courts  of  justice,  or  eminent  jurists.  And,  first,  what  are 
the  obligations  imposed  on  the  debtor,  and  what  the  rights  con- 
ferred on  the  creditor,  by  the  character  in  which  they  respec- 
tiveiy  stand  to  each  other?  Upon  principles  of  morality,  law 
and  justice,  debtors  are  bound  to  apply  their  present  property, 
and  their  future  earnings  and  acquirements,  to  the  payment  of 
their  just  debts;  and  creditors,  upon  the  clearest  principles  of 
natural  justice,  and  of  law,  (irrespective  of  our  insolvent  system,) 
have  a  right  to  pursue  such  property,  earnings,  and  acquirements, 
until  their  claims  be  fully  satisfied  and  paid.  Of  this  inherent 
right  of  the  creditor,  unless  relinquished  by  liis  consent,  the 
debtor  has  no  right  to  deprive  him.  All  unjust  and  indirect 
means,  used  by  a  debtor,  to  extort  from  his  creditor  a  surrender 
of  such,  his  rights;  all  physical  or  moral  coercion,  resorted  toby 
the  debtor,  to  eflfect  such  a  purpose,  are  fraudulent,  as  well  at 
common  law,  as  under  the  statute  of  Eliz,j  against  creditora, 
who,  withholding  their  assent  to  such  proceedings,  are  injured 
thereby.  What  is  the  nature?  what  was  the  design  of  the 
assignment  before  us?  The  answer  is  so  unequivocally  appa- 
rent upon  its  face,  as  to  leave  not  a  moment's  doubt  upon  the 
subject  in  the  mind  of  him  who  reads  it.  Its  object  was,  by  a 
species  of  moral  duress,-  by  indirect  means,  by  a  violation  of 
the  principles  of  natural  justice  and  right,  to  place  a  portion  of 
the  creditors  in  a  condition,  whereby  they  were  to  be  compelled 
to  relinquish  all  claim  to  any  part  of  the  present  property  of 
their  debtor,  or  to  surrender  all  right  to  seek  payment  out  of 
his  future  earnings  and  acquirements.  The  injustice  and  im- 
propriety of  such  an  eflfort,  on  the  part  of  the  debtor,  must 
shock  the  moral  sense  of  every  man,  and  its  fraudulent  design 
and  eflfects,  in  legal  contemplation,  upon  the  rights  of  those 
creditors  who  refuse  to  accede  to  its  terms,  cannot,  by  argument 
or  illustration,  be  made  more  obvious. 

It  was  admitted,  in  the  discussion  of  this  case,  (and  such  is 
the  principle  established  by  a  current  of  authorities,)  that,  if 
the  assignment  contain  but  a  part  of  the  property  of  the  debtor; 
or  if,  before  the  full  payment  of  the  entire  claims  of  the  credi- 
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tors,  any  part  of  the  property  assigned  be  reserved  to  the  debtor, 
such  an  assignment  is  fraudulent  and  void.     Void  against 
whom?    Not  against  the  creditors,  who,  knowing  its  provi- 
sions^ have  assented  thereto,  and  released  their  claims.     But 
void  as  against  dissenting  creditors.     But  why  fraudulent  and 
void  as  to  them?    Is  the  injustice  visited  upon  them?    Is  the 
detriment  to  which  they  are  subjected? — is  the  fraudulent  hin- 
drance and  delay  in  the  recovery  of  their  claims,  greater  ?   Nay, 
are  they  not  much  less  under  such  assignments,  than  they  are 
under  that,  now  for  our  consideration?    Sanction  the  validity 
of  the  present  assignment,  and  it  is  a  fact  conceded  in  this 
cause,  and  is  practically  true,  as  to  almost  every  assignment 
containing  a  provision  similar  to  that  which  forms  the  subject 
matter  of  the  present  controversy,  that  the  dissenting  creditors 
are  utterly  excluded  from  all  participation  in  any  part  of  the 
debtor^s  property  owned  at  the  time  of  the  assignment.    But 
what  is  the  fraudulent  injury  sustained  by  a  dissenting  creditor 
in  the  aforementioned  cases,  in  which  the  assignments  are 
adjudged  and   admitted  to  be  fraudulent,  as  against  him? 
Unquestionably  less  than  in  the  case  now  before  us.     He,  in 
those  cases,  is  left  in  the  full  enjoyment  of  his  right  to  recover 
his  claim  out  of  the  unassigned  portion  of  his  debtor's  property, 
or  out  of  that  part  of  the  property  assigned,  which  was  reserved 
io  the  debtor.     And,  yet,  in  JMassachuseiiSy  and,  it  is  believed, 
everywhere  else,  where  such  assignments  have  been  submitted 
to  the  cognizance  of  judicial  tribunals,  in  reference  to  the  statute 
of  Elizabeth,  they  have  been  held  fraudulent  and  void,  as 
against  dissenting  creditors. 

Assuming,  then,  as  against  dissentient  creditors,  the  invalidity 
of  the  assignments,  by  reason  of  the  requisition  of  releases  from 
creditors,  in  those  cases  where  but  a  part  of  the  debtor's  property 
is  conveyed  for  the  benefit  of  creditors,  upon  what  possible 
ground  can  it  be  contended,  that,  as  concerns  dissenting  credi- 
tors, assignments  of  the  whole  of  the  debtor's  property,  with 
such  stipulations  for  releases,  are  not  fraudulent  and  void?  Is 
the  nature  of  the  transaction  changed?  Is  it  purified  by  the 
fact,  that,  in  the  latter  case,  the  noncurring  creditor  is  deprived 
of  the  whole  of  his  debtor's  property?  whereas,  in  the  former 
18        v.4 
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case,  he  is  only  deprived  of  a  part.  Yet,  to  this  result,  you 
must  necessarily  arrive  to  draw  a  distinction  between  the  two 
cases,  favorably  to  the  latter.  If  the  extent  of  the  wrong  and 
injury  sustained  by  the  suffering  party,  could  in  anywise  affect 
the  nature  and  character  of  the  transaction,  it  is  surely  much 
greater  in  such  latter  than  in  the  former  case.  And  it  should 
be  borne  in  mind,  that,  in  most,  if  not  all  of  the  cases  in  which 
has  been  adjudged  the  invalidity  of  assignments  of  part  of  the 
debtor's  property,  with  stipulations  for  releases  by  creditors 
receiving  dividends  under  such  deeds,  all  the  property  conveyed 
was  not  given  to  the  assenting  creditors,  but  their  just  dividends 
only.  In  those  cases,  therefore,  there  did  not  exist  that  strongest 
of  all  the  indicia  of  legal  fraud  in  such  cases,  and  which  exists 
in  this  case,  to  wit,  a  provision  to  operate,  by  way  of  fraudulent 
moral  compulsion  on  the  creditors,  by  which  they  are  notified 
by  their  debtor,  in  language  too  plain  to  be  misunderstood, 
that,  wiUing  or  not  willing,  they  must  surrender  rights  secured 
to  them  by  contract,  law,  and  justice,  or  be  excluded  from  all 
participation  in  the  property  owned  by  the  debtor  at  the  time 
of  the  assignment.  To  sustain  the  deed  now  under  considera- 
tion, is  to  declare  that  such  conduct  of  the  debtor  is  free  firom 
all  illegaUty  or  fraud  towards  dissenting  creditors. 

If  the  assenting  creditors  were  the  parties  seeking  to  vacate 
an  assignment,  transferring  only  a  portion  of  the  debtor's  pro- 
perty, because  it  did  not  embrace  the  whole  of  it ;  such 
application  would  not  be  unsupported,  by,  at  least,  some  show 
of  reason  and  justice.  But  that  a  dissenting  creditor  should 
successfully  assert,  in  a  court  of  justice,  the  invalidity  of  an 
assignment,  depriving  him  of  only  part  of  his  debtor's  property; 
and  that  he  is  entitled  to  no  relief,  where  he  is,  by  a  like  con- 
veyance, deprived  of  all  claim  to  any  portion  of  his  debtor's 
property,  is  certainly  an  anomaly  in  judicial  proceedings;  and 
rests  upon  reasons  or  principles,  far  beyond  the  ken  of  ordinary 
human  intellects,  nor  can  the  distinction  be  satisfactorily 
accoimted  for  upon  any  legitimate  system  of  reasoning,  which 
announces  the  validity,  as  against  dissenting  creditors,  of  an 
assigimient  of  all  a  debtor's  present  property,  with  a  stipulation 
for  releases  by  creditors;  and  the  invalidity  of  an  assignment  of 
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part  of  a  debtor's  property,  with  a  stipulation  for  like  releases. 
In  contein|dation  of  law,  the  fraudulent  character  of  each  in- 
strument is  the  same:  they  differ  only  in  the  extent  of  the 
iDJuiy  attempted  to  be  inflicted  by  the  fraudulent  act  of  assign- 
ment. 

Why  is  it  that  the  assignments  referred  to,  of  a  part  of  a 
debtor's  property,  or  of  the  whole,  with  a  reservation  of  a  part, 
or  some  interest  therein,  to  the  debtors,  with  a  stipulation  for 
releases  by  creditors  before  their  claims  are  fully  paid,  are  held 
fraudulent  and  void  as  against  dissenting  creditors  ?  It  is  be- 
cause the  creditor  is  required  to  release  his  entire  debt,  for  but 
a  dividend  thereof;  whilst  the  debtor  is  to  be  left  in  the  full 
enjoyment  of  a  portion  of  that,  which,  by  the  tenor  of  his  con- 
tract, and  the  law  of  the  land,  ought  to  be  applied  to  the  pay- 
ment of  his  debts.  What  is  it,  that  was  attempted  to  be  effect- 
ed by  the  assignment  before  us?  Nothing  more  nor  less  than, 
by  a  partial  payment,  to  obtain  a  full  release;  and  to  leave  the 
debtor  to  the  enjoyment  of  his  future  earnings  and  acquire- 
ments, which,  by  the  terms  of  his  contract,  and  the  law  of  the 
land  9  he  was  as  much  bound  to  apply  to  the  payment  of  his 
debts,  as  he  was  the  '^  reserved  interest  or  portion' '  of  his,  then, 
property.  The  assignment  before  us  further  contains  this  preg- 
nant and  conclusive  evidence  of  a  l^ally  fraudulent  intention, 
the  announcement  made  to  his  creditors,  by  the  execution  of 
the  assignment,  that  unless  they  assented  to  the  terms  thereof, 
they  should  be  forever  debarred  from  all  interest  in  the  property 
conveyed.  The  legal  intendment  of  a  fraudulent  design,  in 
each  of  the  three  cases,  manifestly  appears  upon  the  face  of  the 
assignments: — ^It  is  to  coerce  the  creditors  to  surrender  their 
rights^  upon  the  terms  of  injustice  the  debtor  has  seen  fit  to 
prescribe.  Unless  immorality  be  morality,  and  wrong  and 
right  be  convertible  terms,  human  ingenuity  can  make  no  dis- 
crimination in  the  legal  character  of  the  three  transactions:  and 
certainly  not  favorably  to  the  last  of  the  diree  cases.  As  well 
might  it  be  contended,  that,  because  in  grand  and  petty  larceny, 
the  gain  by  the  offenders,  and  the  loss  by  the  offended,  is 
greater  in  the  one  case  than  in  the  other,  they  are  not  both 
larcenies.  That  in  legal  contemplation,  they  are  entirely  dif- 
ferent: the  one  being  right,  and  the  other  wrong. 
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In  some  of  the  United  States y  it  has  been  determined,  that 
if  a  debtor  in  failing  circumstances,  make  an  assignment  of  all 
his  property,  for  the  benefit  of  all  his  creditors,  with  a  proviso, 
that  each  creditor  on  receiving  his  dividend  shall  release  all 
claims  against  the  debtor,  such  an  assignment  is  fraudulent  and 
void,  as  regards  a  dissenting  creditor.  And  yet,  how  much 
less  cause  to  complain  has  such  a  creditor,  than  the  present 
appellants.  There  the  dividend,  designed  to  be  applicable  to 
the  claim  of  a  creditor,  who  is  debarred  from  receiving  it  by 
reason  of  his  rejection  of  the  terms  proffered  by  the  assignment, 
by  way  of  resulting  trust,  becomes  the  property  of  the  debtor; 
and  as  such,  may  by  law  be  made  available  to  the  payment  of 
such  creditor's  claim,  so  that  in  effect  he  might  receive,  in 
common  with  all  other  creditors,  his  just  proportion  of  the 
effects  of  his  debtor. 

As  a  circumstance  shewing  that  nothing  fraudulent  was  in- 
tended, we  are  referred  to  that  part  of  the  deed  which  pro- 
vides^ that  after  the  full  satisfaction  and  discharge  of  the  daims 
of  the  creditors  previously  provided  for,  tlie  residue,  if  any, 
shall  be  applied  to  the  payment  of  the  claims  of  all  other  cre- 
ditors. This  provision,  regarding  it  in  reference  to  all  past 
experience,  in  relation  to  such  conveyances,  is  rather  a  mocke- 
ry, than  a  baria  fide  offer  of  any  substantial  benefit  to  dissent- 
ing creditors.  The  history  of  such  conveyances,  almost,  if  not 
altogether,  without  an  exception,  as  might  well  be  supposed, 
proves,  that  before  the  expiration  of  the  limited  period,  credi- 
tors enough  will  be  found  assenting  to  the  terms  of  the  convey- 
ance, to  exhaust  all  the  property  assigned.  And  that  such  was 
the  result  in  this  case,  was  admitted  by  the  appellee.  And 
that  such  was  the  anticipation  of  the  debtors,  in  executing  this 
assignment,  is  manifest  from  the  stringent  provision  it  contains, 
in  respect  to  the  releases  of  creditors. 

The  provision  of  this  assignment,  as  concerns  releases  by 
creditors,  has  been  attempted  to  be  justified  as  being  nothing 
more  than  the  giving  of  preferences  to  particular  creditors, 
which,  by  the  acknowledged  principles  of  law,  every  debtor 
has  a  right  to  give.  This  provision  cannot  be  supported  on 
that  ground.     A  debtor  may,  by  a  transfer  of  property,  prefer 
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one  creditor,  or  class  of  creditors,  to  another:  but  it  must  be 
done  bona  Jide,  for  the  purpose  of  conferring  a  benefit  on  the 
creditor;  not  of  securing  a  benefit  to  the  debtor.  The  privileges 
cannot  be  exerted,  as  in  this  case,  as  a  device  contrived  for  the 
purpose  of  obtaining  a  benefit  to  the  debtor,  by  imposing  on  his 
creditoTs,  what,  in  lavir,  cannot  be  otherwise  regarded,  than  as 
a  fraudulent  moral  coercion,  practised  upon  them,  to  induce  an 
unwilling  surrender  to  him  of  tlieir  just  rights. 

To  sanction  such  a  deed  as  this,  would  be  to  annihilate  the 
just  and  salutary  principles  of  the  insolvent  laws,  in  almost 
every  instance,  in  respect  to  all  insolvents  who  are  possessed  of 
property  to  any  considemble  extent.  Every  such  debtor  will 
dictate  his  own  terms  to  his  creditors,  and  make  for  himself  his 
own  insolvent  law.  Let  it  be  once  announced  that  courts  of 
jusdce  will  sustain  such  conveyances,  and  thenceforth  there 
will  be  no  dissenting  creditors.  All  your  numerous  acts  of 
legislation,  designed  to  prevent  and  vacate  undue  preferences 
and  to  secure  the  equal  distribution  of  the  estates  of  insolvents, 
amongst  all  their  creditors,  will  be  virtually  repealed.  There 
will  be  no  dissentient  creditor,  who,  driving  the  debtor  to  peti- 
tion for  an  insolvent's  discharge,  will,  through  his  trustee,  seek 
to  vacate  such  a  conveyance.  But  suppose  a  creditor,  indig- 
nant at  the  insult  and  injustice  with  which  he  had  been  treated, 
should  refuse  to  accede  to  the  terms  of  the  assignment,  and 
having  driven  the  debtor  to  seek  the  benefit  of  the  insolvent 
laws,  should  call  on  the  tnistee  to  proceed  in  a  court  of  law  or 
equity,  to  vacate  such  a  conveyance:  what  imaginable  benefit 
could  he  anticipate  from  such  a  proceeding?  The  trustee 
receiving  nothing  from  the  insolvent's  estate,  the  creditor  must 
secure,  or  advance  to  him,  all  the  expenses  of  the  litigation. 
And  what  must  be  the,  almost,  inevitable  result  of  such  a  con- 
troversy?— ^Why,  the  debtor  will  appear  in  court,  and  swear, 
as  well  he  might,  that  he  expected  all  his  creditors  would  have 
come  in  under  the  assignment;  and  that,  at  the  time  of  execut- 
ing the  same,  he  had  no  intent  or  expectation  of  being  or  be- 
coming an  insolvent  petitioner.  The  necessary  consequence 
of  which  would  be,  that  the  trustee  is  dismissed  from  court, 
and  the  dissenting  creditor  must  pay  all  the  expenses  of  the 
fruitless  litigation. 
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By  giving  validity  to  such  deeds  as  that  now  before  us,  an 
unjust  and  odious  discrimination ^  in  the  inverse  ratio  of  their 
merits,  is  created  between  two  classes  of  insolvent  debtors. 
The  one  having  property,  and  withholding  it  from  their  credi- 
tors as  long  as  the  law's  delays  will  allow:  the  other  honestly 
appropriating  their  means  and  earnings  to  the  payment  of  their 
just  debts,  are  ultimately  driven  to  the  necessity  of  becoming 
insolvent  petitioners,  with  little  or  nothing  to  surrender  for  the 
benefit  of  their  creditors.  The  former  class  are  virtually  per- 
mitted, severally,  to  pass  insolvent  laws  for  themselves;  to  pre- 
scribe the  terms  of  their  own  discharges,  and  to  exempt  from 
the  pursuit  of  their  creditors  their  subsequent  acquirements,  by 
gift,  devise,  descent,  or  in  the  course  of  distribution.  Whilst 
the  latter,  and  more  meritorious  class,  can  only  obtain  their 
discharges  imder  the  general  insolvent  laws  of  the  State^  and 
must  leave^  subject  to  the  claims  of  their  creditors,  whatever 
they  may  subsequently  acquire  by  way  of  gift,  devise,  descent, 
or  in  the  course  of  distribution. 

But  it  is  urged,  that  conveyances  like  the  present  have  been 
so  long  used,  and  have  been  of  such  frequent  occurrence  in 
this  State,  without  objection,  that  to  shake  their  validity  would 
be  productive  of  most  mischievous  consequences.  Without 
stopping  to  enquire,  whether  such  assignments  are  not  much 
less  numerous  ? — their  results  much  less  serious  in  reality,  than 
in  imagination  ? — whether  the  statute  of  repose,  as  it  is  called, 
be  not  an  adequate  remedy  for  most  of  the  apprehended  mis* 
chiefs? — ^whether  the  frequent  occurrence,  (if  it  be  so,)  of  such 
assignments,  without  objection,  results  not  rather  from  the  fact 
that  all  the  creditors  assented  thereto,  than  from  any  acquies- 
cence, by  dissenting  creditors,  in  the  validity  thereof? — can  any 
precedents  be  found,  where  courts  of  justice,  for  such  a  reason, 
have  sanctioned  proceedings  which  have  been  concocted  in 
fraud,  and  are  in  direct  violation  of  the  statute  law  of  the  land  ? 
It  is  believed  not.  Due  respect  and  indulgence  have  been 
shewn  to  popular  errors,  in  the  adoption  of  the  trite  maxim^ 
that  "  communis  error  facii  jus. ' '  But  that  axiom  has  never 
been  applied  to  a  case  like  the  present,  and  he  would  be  a 
bold  jurist,  and  the  advocate  of  a  new  code  of  morality,  who 
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would  assert^  that  ^^  communis  fratis  et  viokUio  kgisfaciuni 
jua,^*  And  to  that  length  must  the  maxim  be  extended^  to 
suj^rt  the  conveyance,  the  validity  of  which  is  based  upon  it. 
That  a  model  of  such  an  assignment  as  that  now  before  us, 
could  have  been  substituted  for  the  old  and  common  form  of  a 
deed  of  composition,  is  strange  indeed.  And  it  can  only  be 
accounted  for,  by  supposing  it  to  be,  the  cunningly  devised 
invention  of  him,  who,  in  stretching  his  ingenuity  to  rescue  the 
debtor  from  the  power  and  rights  of  the  creditor,  lost  sight  of 
the  principles  both  of  law  and  morality.  Common  usage  or 
custom  may  explain  or  change  the  nature  of  a  contract;  or  the 
liabilities  or  rights  of  the  parties  thereto.  But  no  such  custom 
is  of  any  validity;  it  being  in  its  origin  and  character,  unjust 
and  unreasonable,  and  in  contravention  of  the  statutory  enact- 
ment on  the  subject. 

Having  thus  far  endeavored  to  shew  what  ought  to  be  the 
decision  of  this  case,  upon  the  general  principles  of  reason,  law, 
and  justice,  applicable  to  its  determination,  let  us  next  en- 
quire how  far  the  results,  which  have  been  thence  obtained, 
are  controlled  by  the  authorities  upon  the  subject.  And  first 
let  us  examine  the  adjudications  in  JEngland,  relied  on  in  the 
aigument  for  the  appellee,  as  decisions  of  the  question  before 
us.  But  two  of  them  have  any  bearing  upon  it.  The  first  is 
that  of  Pickstock  vs.  Ln/sters,  3  MatUe  and  Sebv.^  371,  where 
a  debtor  being  in  insolvent  circumstances,  to  prevent  one  credi- 
tor from  laying  an  execution  upon  it,  conveyed  all  his  property 
by  a  general  assignment,  to  trustees,  for  the  benefit  of  all  his 
creditors,  without  giving  any  preference  to  any  one  of  them;  or 
imposing  any  condition,  by  which  any  creditor  was  to  be  exclu- 
ded from  an  equal  participation  with  other  creditors,  under  the 
deed.  In  that  case  Ijn'd  EUenborough  says:  '^  the  act  arises 
out  of  a  discharge  of  the  moral  duties  attached  to  his  character 
of  debtor,  to  make  the  fund  available  for  the  whole  body  of 
creditors.  *  *  *  I  see  no  fraud;  the  deed  was  for  the  fair  pur- 
pose of  distribution."  And  Bayleyy  Justice y  in  delivering  his 
opinion,  says:  ^^and  this  creditor  is  not  excluded  by  the  deed; 
but  will  stand,  to  all  intents  and  purposes,  in  the  same  situation 
with  all  the  rest  of  the  creditors."    La  Blanc,  Justice,  says: 
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'^  this  was  not  a  deed^  by  which  the  party  stipulated  for  a  bene- 
fit  to  himself;  but  all  the  property  of  the  party  is  fairly  to  be 
distributed  amongst  his  creditors."  The  design  and  operation 
of  the  assignment  in  Pickstock  vs,  Lystery  being  wholly  dis- 
similar, the  judgment  of  the  court  upon  it^  can  give  no  sanc- 
tion to  the  conveyance  before  us;  but,  according  to  the  reason- 
ing of  the  judges,  is  a  clear  authority  against  it. 

The  remaining  case  is  that  of  The  King  vs.  Watson  and 
another  J 1  Excfiequer  Rep,y  265,  where,  upon  demurrer,  the 
question  did  properly  arise,  whether  an  assignment  of  all  the 
property  of  Wheeler y  an  insolvent  debtor,  in  trust  for  the  bene- 
fit of  all  bis  creditors,  with  a  proviso,  ^^  that  in  consideration  of 
such  assignment  they  should  take  the  same,  and  the  moneys  to 
arise  therefrom,  in  full  satisfaction  and  discharge  of  their  seve- 
ral and  respective  debts,  then  due  and  owing  to  them,  and 
release  the  said  Wheeler  therefrom,"  was  fraudulent?  In 
favor  of  the  demurrer,  that  is,  of  the  validity  of  such  an  assign- 
ment, Pickstock  vs.  lA/ster  was  the  only  case  referred  to  by 
the  counsel:  in  which  case  it  appears,  that  the  assignment  was 
general,  for  the  benefit  of  all  the  creditors;  and  without  any 
stipulation  or  provision  therein,  for  the  release  of  the  debtor 
from  the  claims  of  all  creditors  receiving  their  distributive  por- 
tions of  the  trust  funds.  By  such  an  assignment  as  that^  no 
fraud  or  injustice  was  done  to  any  of  the  creditors,  they  being 
required  to  surrender  no  right,  and  the  debtor  reserving  nothing 
to  himself;  no  benefit  not  conferred  on  him  by  the  most 
extended  construction  of  his  legal  liabilities.  The  counsel 
opposed  to  the  demurrer,  and  asserting  the  invalidity  of  the 
deed,  in  TTie  King  vs.  Watson  and  another,  does,  it  is  true, 
say,  that  the  assignment  was  fraudulent  under  the  statute  of 
13  Eliz.y  '^  from  the  fact  of  there  being  inserted  in  the  aasign- 
raent,  a  condition,  to  be  imposed  on  all,  who  should  entide 
themselves  to  benefit  under  it,  by  signing  it,  that  they  should 
release  the  debtor  from  the  rest  of  their  demands,  in  considera- 
tion of  such  dividend  as  they  should  receive."  That,  there- 
fore, if  the  deed  was  not  ipso  facto,  void,  it  was  voidable  by 
him  as  delaying  the  recovery  of  his  debt;  and  also  operating  to 
compel  him  to  accede  to  a  composition,  which  the  bankrupt 
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laws  could  not  force  him  to  submit  to;"  and;  ^^that  the  non- 
assent  of  some  of  the  creditors  to  a  deed  of  assi^menty 
renders  it  fraudulent  and  void^  was  decided  in  Eckardt  vs. 
Wilson,  8  T.  /J.,  148."  As  to  which,  Baron  Graham 
observed,  ^Mn  that  case  there  was  an  actual  commission  of 
bankrupt  taken  out."  Afler  such  a  mere  statement  of  points, 
(for  ailment  it  can  scarcely  be  called,)  the  opinion  of  the 
court,  is  thus  laconically  delivered  :  '^  There  is  certainly 
no  fraud  in  this  case,  affecting  the  assignment  which  has  been 
made  for  the  equal  benefit  of  all  the  creditors,  Braddocky  as 
well  as  the  rest.  Nor  is  any  such  inference  to  be  drawn  from 
the  facts  averred  in  the  replication.  It  would  have  been  a 
different  thing  if  there  had  been  a  commission  of  bankrupt 
sued  out,  and  the  property  had  been  divested.  This  is  a  very 
common  arrangement,  which  it  would  be  injurious  to  disturb, 
where  there  has  been  no  commission."  It  is  not  a  matter  of 
surprise,  that  Justice  Sutherland  should  regard  the  case  of  The 
King  vs,  Watson  and  another y  as  a  very  bald  one,  and  entided 
to  very  little  weight  as  authority. 

By  this  case,  of  The  King  vs.  Watson  and  another ,  it  is 
asserted  by  the  counsel  for  the  appellee,  that  the  validity  of 
such  an  assignment  as  that  now  before  this  court,  has,  in  Eng- 
land ,  been  conclusively  established.  If  this  assertion  were  well 
founded,  it  would  certainly  have  its  weight  in  the  determination 
of  the  case  before  us.  But,  for  this  assertion,  there  is  no  suflS- 
dent  foundation.  In  the  assignment  in  the  case  of  The  King 
vs.  Watson  and  another^  there  was  wanting  that  provision 
which  unequivocally  impresses  the  stamp  of  fraud  on  the  assign- 
ment in  the  case  before  us,  viz.,  that  the  whole  property  of  the 
debtor  should  be  divided  amongst  such  only  of  the  creditors  as 
should  release  their  demands  against  him.  In  the  case  referred 
to,  the  property  assigned  was  for  the  benefit  of  all  the  creditors, 
each  of  whom  was  required,  to  entitle  him  to  his  dividend,  to 
give  a  release  in  full  to  his  debtor.  But  the  amount  of  divi- 
dend to  be  received  by  any  creditor  who  acceded  to  the  terms 
of  the  assignment,  was  identically  the  same,  whether  he  alone, 
or  all  of  the  creditors,  consented  to  conform  to  the  conditions  of 
die  asBigninent.  Upon  no  contingency  could  any  creditor 
19        V.4 
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receive  more  than  his  just  proportion^  upon  an  equal  distribu- 
tion of  the  property  of  the  debtor  amongst  all  his  creditors. 
The  dividends  of  those  creditors^  who  rejected  the  terms  prof- 
fered by  the  assignment^  upon  the  principles  of  a  resulting 
trusty  became  the  property  of  the  debtor,  and  as  such  could  be 
pursued  by  the  rejecting  creditors.  All  that  was  there  decided 
was,  that  the  hindrance  and  delay  to  creditors^  produced  by  the 
assignment,  did  not  avoid  it;  and  that  it  was  not  vitiated  by 
the  requisition,  that  the  creditors  participating  in  the  benefits 
which  it  conferred,  should  release  tlieir  claims.  It  left  open  to 
a  dissenting  creditor  the  means  of  recovering,  from  the  effects 
of  his  debtor,  the  same  je^o  rata  amount  which  was  received 
by  the  assenting  creditor.  It  violated  not,  therefore,  in  that 
respect  the  rule  of  equity  and  justice,  equality  amongst  credi- 
tor in  the  distribution  of  the  estate  of  the  debtor.  But  above 
all,  it  imposed  no  unjust  moral  compulsion  on  the  creditor  to 
surrender  rights,  with  which  he  was  unwilling  to  part.  In  that 
case  the  residue,  in  the  hands  of  the  trustees,  was  not,  as  here^ 
to  be  divided  between  those  who  should  release  their  claims, 
but  between  all  the  creditois,  each  creditor  receiving  his  divi- 
dend to  release  the  debtor. 

Believing  the  question  now  before  us  never  to  have  been 
decided  in  Englandy  how  does  it  stand  affected  by  American 
decisions,  is  our  next  inquiry?  Three  of  the  cases  relied  on 
by  the  appellee,  relate  to  the  construction  of  a  statute  of  the 
State  of  Pennsylvaniay  (which,  as  regards  the  present  question, 
differs  not  from  the  13  of  Eliz.y  chap.  6,)  and  to  transactions 
originating  there,  and  subject  to  the  lex  loci  coniracius.  And 
the  first  to  which  we  are  referred,  is  that  of  Pierpoint  cmd 
Lord,  vs.  Graham,  4  Wash.  C.  C.  R.,  232.  There  the  same 
question  was  presented  for  adjudication  with  that  now  before 
us.  But  the  grounds  upon  which,  in  that  case,  the  court's 
opinion  is  based,  on  the  question  as  to  the  validity  of  the  assign- 
ment, by  reason  of  its  benefits  being  exclusively  confined  to 
such  creditors  as  should,  within  sixty  days  from  its  date,  release 
their  demands  against  the  assigning  debtors,  are  any  thing  but 
satisfactory.  The  learned  judge,  after  stating  that  such  a 
deed  would  be  void;  if  no  time,  or  an  unreasonable  time  were 
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prescribed  for  the  execution  of  the  releases^  thus  proceeds:  ^'  but 
where  a  reasonable  time  is  limited,  within  which  the  trust  pro- 
perty is  to  vest  in  those,  in  whom  the  beneficial  interest  is 
intended,  or  will  be  relieved  from  the  operation  of  the  assign- 
ment, I  can  perceive  no  reason  for  imputing  fraud  to  such  a 
transaction.  It  is  true,  that  during  that  period  the  property  is, 
or  may  be  protected  from  the  claims  of  creditors:  but  is  so 
protected  for  the  benefit  of  those  very  creditors,  and  conse- 
quently, for  an  honest  purpose.  It  cannot,  in  short,  be  said  to 
be  made  with  intention  to  defraud  or  delay  creditors,  when  its 
professed  object  is,  to  put  it  in  the  power  of  the  creditors  to  accept 
or  to  reject  the  benefit  intended  them;  and  in  the  latter  case  to 
leave  the  property  subject  to  their  rights,  in  like  manner  as  it 
would  have  been,  had  the  assignment  not  been  made." 

Such  a  view  of  the  question  presented  to  tlie  consideration  of 
the  court,  is  neither  sound  nor  practical;  and  makes  the  solution 
of  the  question  depend  on  the  mere  delay  to  the  creditors:  which 
deserved  not  to  be  regarded  as  an  ingredient  in  the  fraud,  im- 
putable to  the  assignment.  It  was  not  to  be  complained  of,  as 
fraudulent,  because  creditors  were  delayed  or  hindered  for  the 
space  of  sixty  days,  in  the  prosecution  of  their  claims,  but 
because,  by  an  ingeniously  devised  proviso  in  the  assignment, 
the  debtor  has  practically  placed  all  the  property  he  owned  in 
a  situation,  in  which  he,  in  truth,  says  to  his  creditors,  uidess 
you  release  to  me,  that  to  which  in  justice  and  according  to  the 
obligation  of  my  contracts,  and  the  laws  of  the  land,  you  are 
entitled,  such  of  you  as  refuse  to  do  so,  shall  receive  no  part  of 
the  property  that  I  owned,  and  which  ought  to  have  been  ap- 
I^ed  to  the  payment  of  your  debts.  That  such  would  be  the 
intention  of  the  debtor  in  executing  such  an  assignment;  that 
such  must  be  its  eflfect  and  operation,  no  man,  who  reflects 
upon  the  subject,  or  is  at  all  acquainted  with  such  transactions, 
can  for  one  moment  doubt.  View  it  in  any  other  light,  and 
instead  of  the  stringent  coercion  and  fraudulent  aspect  which  it 
has  assumed,  it  will  become  a  mere  proflfered  deed  of  compo- 
sition between  the  debtor  and  his  creditors,  and  from  the  reasons 
which  are  assigned  for  his  decision,  in  that  light  only  was  it 
regarded  by  the  learned  judge.     He  says,  it  cannot,  in  short, 
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be  said  to  be  made  with  intention  to  defraud  or  delay  creditors, 
when  its  professed  object  is  to  put  it  in  the  power  of  the  credi- 
tors to  accept  or  to  reject  the  benefit  intended  them;  and  in  the 
latter  case,  to  leave  the  property  subject  to  their  rightB,  in  like 
manner  as  it  would  have  been  had  the  assignment  not  been 
made."  Had  such  been  the  object,  and  natural  result  and  ope- 
ration of  the  assignment^  the  soundness  of  the  judge's  reason- 
ing could  not  have  been  controverted.  But  the  manifest  design 
and  effect  of  the  assignment  is  wholly  misconceived  in  such  an 
interpretation  of  it.  He  appears  to  have  looked  at  it  as  if  it 
were  the  offer  of  a  benefit  to  creditors,  to  be  accepted  by  all  or 
none  of  them.  Nothing  could  be  furtlier  from  the  true  inter- 
pretation and  clearly  expressed  intent  of  the  assignment.  The 
opinion  of  the  judge,  as  manifestly  appears  by  his  reasoning, 
was  given  on  the  assignment,  where  all  the  creditors  should 
have  accepted  or  all  should  have  rejected,  its  stipulated  terms. 
In  the  first  branch  of  this  alternative,  there  could  be  no  fraud 
perpetrated  injuriously  against  the  rights  of  any  creditor,  upon 
the  principle  of  ^^voUntinonJit  injuria :^^  in  effect  the  transac- 
tion would  then  become  a  composition  between  debtor  and 
creditors,  of  the  validity  of  which  there  cannot  be  a  doubt.  On 
the  second  branch  of  the  alternative,  all  that  was  determined 
was,  that  it  was  no  such  hindrance  or  delay  of  creditors,  as 
under  the  statute  of  13  Eliz,,  chap,  6,  would  render  it  fraudu- 
lent and  void.  Whether  such  an  assignment  as  that  before  the 
court,  in  Pierpoint  and  Lord,  vs.  Grakam,  where  part  of  the 
creditors  accepted  and  part  of  them  rejected  the  terms  pre- 
scribed, was,  in  that  case,  fraudulent  and  void,  was  a  question 
which  the  reasoning  of  the  learned  judge  demonstrates,  was  not 
in  his  contemplation  when  delivering  his  opinion,  and  was  not 
considered  or  determined  by  him.  The  case,  therefore,  cannot 
be  regarded  as  an  authority  of  any  weight  in  the  detennination 
of  the  question  now  before  us. 

The  next  case  is  that  of  lAppincoU  vs.  Barker,  2  Birmey, 
174,  which  presents  the  same  question  as  that  submitted  for 
our  decision;  but  the  strong  ingredient  of  fraud,  the  principle 
of  coercion  and  exclusion,  was  never  noticed  by  the  counsel 
who  aigued  the  case.    It  is  true,  Chief  Justice  TUghman  does 
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briefly  meQtion  the  exclusion  of  creditors  as  an  objection  to  the 
deed,  but  he  refers  more  strongly  to  the  requirement  of  the 
release  by  the  debtor;  and  after  an  examination  of  the  facts  in 
the  case,  (amongst  which  was  the  assent  of  all  the  creditors, 
but  two  or  three,  before  the  execution  of  the  assignment,)  he 
thus  concludes  his  opinion.  ^^I  beg,  however,  to  be  distinctly 
understood,  that  my  opinion  is  confined  to  the  circumstances  of 
the  present  case,  for  there  are  many  and  strong  objections  to 
deeds  of  assignment,  made  without  the  privity  of  creditors, 
and  excluding  all  who  do  not  execute  releases."  Justice 
Yeates  delivei-s  his  opinion  in  the  case,  sustaining  the  deed 
without  the  expression  of  any  such  reservation  as  was  made  by 
the  Chief  Justice.  But  Justice  Breckenridge  gives  his  opinion, 
which  is  both  able  and  eloquent,  pronouncing  the  deed  to  be 
firaudulent  and  void.  Looking  to  the  dissenting  opinion  of 
Breckenridge y  J.,  and  the  qualification  attached  to  his  opinion 
by  C  J.  Tilgkman,  it  may  well  be  questioned,  whether  the 
validity  of  such  a  deed  as  that  now  before  us,  has,  by  the  two 
cases  referred  to,  been  definitively  settled  in  the  State  of  Penn- 
sylvania, 

The  third  case  is  that  of  Braskaer  vs.  West  and  otiiersy  7 
PeterSy  608;  and  is  said,  by  the  counsel  of  the  appellee,  to  be 
decisive  of  the  present  question.  But  the  decision  in  that  case 
is  productive  of  no  such  result,  nor  are  its  facts  such  as  they  are 
regarded  by  the  counsel  for  the  appellee.  The  case  was  de- 
cided, not  upon  the  ground  that  either  upon  reason  or  principle 
the  decision  below  could  be  sustained,  but  that  the  assignment 
being  made  in  PhUadelphiay  and  its  validity  depending  on  a 
statute  of  Pennsylvania^  the  construction  of  which,  the  Su- 
preme Court  supposed,  had  been  settled  in  that  State,  by  the 
case  of  Lippincott  and  Annesly  vs.  Barker y  2  Binney^  174, 
and  therefore  said,  ^^but  whatever  may  be  the  intrinsic  weight 
of  this  objection,  it  seems  not  to  have  prevailed  in  PennsyU 
vama.  The  construction  which  the  courts  of  that  State  have 
put  upon  a  Pennsylvania  statute  of  frauds,  must  be  received 
in  the  courts  of  the  United  States.  ^^  And  immediately  pre^ 
ceding  this  extracted  passage  from  the  opinion  of  the  Supreme 
Court,  Chitf  Justice  Marshall y  by  whom  it  was  delivered,  says: 


160  CASKS  IN  THE  COURT  OP  APPEALS 

McCall,  et  al.,  vt.  Hinkley  and  Woodward. — 1846. 

''yet  we  are  far  from  being  satisfied  that,  upon  general  prin- 
ciples^ such  a  deed  ought  to  be  sustained."  In  Maryland, 
then,  where,  (as  was  said  by  both  parties  litigant  here,)  the 
question  on  the  13  of  Eliz.y  now  before  us,  has,  for  the  first 
time,  so  arisen,  as  to  render  its  decision  indispensable^  and 
which  must,  therefore,  be  decided  as  well  upon  general  princi- 
ples as  authority:  the  case  of  Brashear  vs.  West  and  another, 
is  rather  to  be  regarded  as  of  weight  against  the  doctrines  con- 
tended for  by  the  appellees,  than  in  their  favor.  And  the  same 
remarks  applies  with  equal  force,  and  for  a  like  reason  to  the 
case  of  Haisey  et  al,,  vs.  Whitney  et  al,,  in  4  Mason,  206, 
hereafter  to  be  remarked  on.  But  suppose  the  case  of  JBro- 
shear  vs.  West  and  others,  not  to  have  been  decided,  as  in  fttct 
it  was,  upon  the  local  law  of  Pennsylvania,  but  upon  general 
principles,  it  would  not  then,  as  was  asserted,  be  a  decision 
upon  the  very  question  now  before  this  court,  because  the  facts 
are  essentially  variant  in  the  two  cases.  In  that  before  us  it  is 
conceded,  that  the  assignment  being  made  for  the  benefit  of 
such  creditors  as  should  release  their  claims,  the  appellant,  the 
recusant  creditor,  can  receive  nothing  from  the  property  assigned. 
In  the  case  of  Brashear  vs.  West  and  others,  the  releasing 
creditors  were  not  entitled  to  the  whole  property  assigned^  but 
to  such  dividends  only  as  they  would  have  been  entided  to  had 
all  the  creditors  consented  to  come  in,  and  had  compUed  with 
the  terms  of  the  conveyance.  The  dividends  to  which  the 
dissentient  creditors,  if  assenting,  would  have  been  entitled 
upon  the  principle  of  resulting  trusts,  became  the  property  of 
the  debtor,  out  of  which,  in  the  race  of  diligence  with  other 
dissenting  creditors,  if  any,  any  one  of  them  might  have  recov- 
ered the  full  amount  of  his  claim,  or  as  much  thereof  as  he 
would  have  been  entided  to,  had  the  assignment  been  made 
for  the  general  benefit  of  all  the  creditors,  without  the  require- 
ment of  any  releases.  That  an  assignment,  without  such 
requisition,  for  the  general  benefit  of  all  creditors,  would  be 
good,  it  cannot  be  necessary  to  cite  authorities. 

To  prove  that  the  same  principle  prevails  in  Massachusetts 
that,  it  b  alleged,  has  been  established  in  Pennsylvania,  the 
case  of  Haisey  et  al.,  vs.  Whitnsy  et  al.,  4  Mason,  206,  de- 
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cided  by  Justice  Story,  is  relied  on  as  of  paramount  authoriQr: 
the  question  there  being  identical  with  that  now  under  conside- 
ration.   The  learned  justice^  after  a  very  extended  examina- 
tion of  various  adjudications^  in  none  of  which  was  the  precise 
point  adjudicated;  which  he  was  then  called  on  to  determine, 
proceeded  to  state  the  grounds  on  which  his  judgment  was 
about  to  be  pronounced,  as  follows:   ^^The  decisions  in  Massa- 
chusetts, therefore,  leave  the  question  in  equUibrio.   But  when 
we  take  into  consideration  the  great  length  of  time  during  which 
stipulations  of  this  nature  have  prevailed  in.  this  State,  without 
objection,  there  is  much  reason  to  believe,  that  the  {profession 
have  deemed  the  law  settled  in  favor  of  the  debtor  on  this  point. 
Then,  on  the  other  hand,  in  Lippincott  vs.  Barker,  2  Bitmey, 
174^  where  the  direct  point  arose,  it  was  settled,  that  a  stipula- 
tion for  a  release  was  not  fraudulent.  The  reasoning  of  the  court 
b  limited,  indeed,  to  the  circumstances  of  the  particular  case, 
but  it  would  be  difficult  not  to  perceive,  that  it  naturally  reaches 
further.    I  find  also  that  my  brother,  Mr,  Justice  Washington, 
in  Pierpoint  vs.  Lord,  in  1820,  is  reported  to  have  held,  that 
an  assignment,  in  trust  for  the  benefit  of  such  creditors  as 
should  release  their  debts,  is  founded  upon  a  sufficient  conside- 
ration in  law.     The  case  is  not  in  point,  but  it  was  probably 
decided  on  the  general  principle.     There  is,  however,  a  case 
in  England  directly  in  point.     It  is    The  King  in  aid  of 
Braddock,  vs.  Watson,  3  Price,  6,  where  the  very  exception 
was  taken  by  counsel,  and  the  assignment  was  held  to  be  good 
by  the  Court  of  Exchequer,  against  the  claim  of  the  crown 
itself.    The  weight  of  authority  is  then  in  favor  of  the  stipu- 
lation, for  the  decision  in  New  York  did  not  turn  upon  the 
naked  point  of  a  release,  but  upon  that  as  incorporated  into  a 
peculiar  trust.     I  am  free  to  say,  that  if  the  question  were 
entirely  new,  and  many  estates  had  not  passed  on  the  faith  of 
such  assignments,  the  strong  inclination  of  my  mind  would  be 
against  the  validity  of  them.     As  it  is,  I  yield  without  reluc- 
tance, to  what  seems  the  tone  of  authority  in  favor  of  them. 
If  the  result  had  been,  different,  this  assigimient  would  have 
been  void  in  toto,  for  it  could  not,  where  the  fraud  was  appa- 
rent on  the  face  of  the  deed,  be  good  in  fevor  of  any  of  the  credi- 
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tors  who  had  signed  it.  Tiiey  must^  under  the  circumstances, 
be  deemed  cognizant  of^  and  participators  in,  the  unlawful 
object.*' 

In  commenting  on  the  case  of  King  vs.  Watsofiy  1  Ex- 
chequer Rep.,  265,  which  is  the  same  case  referred  to  by 
Justice  Story,  as  Braddock  vs.  Watson,  3  Price,  6,  it  was 
attempted  to  be  shewn,  and  it  is  believed  not  unsuccessfully, 
that  the  same  question  now  before  us,  did  not,  and  could  not 
arise  in  that  case.  From  it,  therefore,  his  decision  can  derive 
but  little  support;  and  by  the  other  authorities  it  is  but  feeUy 
sustained.  The  learned  justice,  after  stating,  that  if  the  ques- 
tion were  a  new  one,  his  own  opinion  would  be  against  the 
validity  of  the  deed,  and  that  the  decisions  in  Massackusetis 
were  in  eqvilibrio  upon  the  subject,  seeming  to  feel  that  the 
opinion  he  was  pronouncing,  stood  in  need  of  all  the  aid  he 
could  invoke,  to  its  support,  states:  ^'  but  when  we  take  into 
consideration  the  great  length  of  time,  during  which  stipulations 
of  this  nature  have  {Nrevailed  in  this  State,  without  objection, 
there  is  much  reason  to  believe,  that  the  profession  have  deemed 
the  law  settled  in  favor  of  the  debtor  on  this  point."  Had 
Justice  Story  reflected  upon  the  nature  and  object  of  the  assign- 
ment before  him;  the  designs  of  its  inventor,  and  its  potency 
for  their  accomplishment;  he  would  have  been  able  to  have 
given  a  much  more  satisfactory  reason  than  he  did,  for  ^'  the 
great  length  of  time,  during  which  stipulations  of  this  nature 
have  prevailed"  in  Massachusetts.  By  the  execution  of  sudi 
assignments,  debtors  but  surrendered  what  their  creditors  could, 
without  their  consent,  have  taken  from  them;  and  that  too, 
without  condition  or  stipulation.  The  stipulations  in  the 
assignment  were,  if  assented  to,  of  great  value  and  importance 
to  the  debtors.  If  dissented  from,  their  condition  was  no 
worse  than  before  the  assignments  were  executed.  Both  they 
and  their  creditors  well  knew,  or  must  be  assumed  to  hare 
known,  that  neither  the  validity  or  invalidity  of  such  assign- 
ments was  a  matter  of  legal  certainty:  that  to  say  the  least  of  it^ 
there  was  a  doubt  upon  the  subject.  And  of  this  the  natu- 
ral consequence  was,  the  prevailing,  continuing  execution  of 
such  instruments.    By  them  the  debtors  bad  every  thing  Co 
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gain  and  nothing  to  lose.    And  the  fears  of  creditors,  on 
which  it  was  the  object  and  intention  of  such  conveyances  to 
operate,  were  sufficiently  powerful  in  most  cases  to  induce  the 
acceptance  of  the  proffered  stipulations.    As  a  matter  of  coutbo 
then,  the  prevalence  of  such  assignments  would  continue, 
until  their  invalidity  was  judicially  determined .  On  this  theory, 
the  long  continued  practice  of  making  such  assignments,  is 
much  more  truly  and  rationally  accounted  for,  than  by  the 
asBumption  of  Justice  Story  y  ^^  that  the  profession  have  deemed 
the  law  settled  in  favor  of  the  debtor  on  this  point."    On  what 
grounds  he  drew  the  inference,  that  no  objection  had  been  made 
to  such  stipulations,  prevailing  for  so  great  a  length  of  time, 
we  have  not  the  means  of  ascettaining.    But  it  is  somewhat 
difficult  to  understand,  how  the  judicial  decisions  of  the  State 
should  have  left  '^the  question  in  equilibrio,^^  if  there  never 
had  been,  with  the  profession,  an  objection  or  doubt  as  to  the 
validity  of  such  stipulations.    If,  as  was  asserted,  there  never 
had  been  an  objection  by  the  profession  to  such  stipulations, 
how  could  there  have  been  decisions  upon  the  subject,  which 
should  ^^eave  the  question  in  equUibrioV^    Referring  to  the 
law  reporters  of  that  State,  we  find  them  long  before,  and 
adx)ut  the  time  of  the  decision  in  4  Mctsouy  and  long  after- 
wards, filled  with  cases,  in  which  objections  to  the  validity  of 
such  stipulations,  were  the  matters  in  controversy,  and  for  deci- 
sion by  the  court.    And  that  in  many,  nay,  most  of  the  cases, 
the  stipulations  were  far  leas  objectionable,  than  those  in  the 
assignment  before  Justice  Story;  and  that  now  before  this 
court.     And  that  many  of  those  cases  were  conducted  by 
members  of  '^the  profession,"  who  stood  amongst  the  fore- 
most at  the  bar  of  that  State.     Viewing  the  case  in  4  Mason, 
therefore,  as  it  must  here  be  regarded,  it  cannot  be  entitled  to 
much  additional  weight,  from  its  alleged  conformity  to  the  set- 
tled opinion  of  ^'  the  profession"  in  Massachusetts. 

But  it  is  alleged,  that  whatever  doubts  may  have  once  exist- 
ed in  Massachusetts y  the  question  is  now  definitively  setded,  in 
lavor  of  the  validity  of  such  a  deed  as  that  now  before  us. 
And  as  authority  for  this,  the  case  of  Nostrand  vs.  Attoood,  19 
Pick.)  281,  has  been  cited.  The  allegation  as  to  this  case,  is 
20        V.4 
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unsustained  by  its  examination.  It  was  determined  upon  a 
distinct  and  independent  ground^  and  leaves  the  question,  now 
before  us,  wholly  undecided;  as  is  manifest  from  the  following 
extract  from  the  court's  opinion:  "In  the  view  we  have 
taken  of  the  present  case,  it  is  wholly  unnecessary  to  consider 
those  various  adjudications,  or  to  pronounce  any  opinion  upon 
the  abstract  question,  of  the  effect  of  the  introduction  into  an 
assignment  of  a  stipulation  for  a  release  by  the  creditors,  who 
became  parties  to  it,  in  a  case  where  such  a  stipulation  might 
be  prejudicial  to  a  creditor,  indisposed  to  assent  thereto,  and 
who  might  thus  be  deprived  of  receiving  his  share  of  the  fruits 
of  the  assignments." 

It  has  been  stated,  on  the  part  of  the  appellees,  that  the 
validity  of  such  an  assignment,  as  that  now  before  this  court, 
was  established  in  the  State  of  Maine,  by  the  case  of  Fax  vs. 
Adams  et  al,  5  Grreetdeaf^s  Rep.,  345.  But  in  that  case  the 
question  was  not  decided:  the  deed  having  been  adjudged  to  be 
invalid  on  other  grounds. 

It  is  believed  that  the  only  State  in  the  Union,  in  which  the 
validity  of  such  a  deed  as  that  now  before  us,  can  be  r^arded 
as  having  been  adjudicated,  is  the  State  of  Pennsylvania. 
Whilst  the  invalidity  of  such  conveyances  has  been  conclu- 
sively settled  in  Maine,  Connecticut,  New  York,  Ohio,  and 
Missouri:  and  that  too,  after  a  most  thorough  and  learned 
examination  and  consideration  of  the  subject.  For  which,  sec 
Lord  vs.  The  Brig  Watchman,  8  American  Jurist,  284.  Ih- 
graham  vs.  Wfieeler,  6  Conn.,  277.  Armstrong  vs.  Byrne 
and  others,  I  Edward*s  C.  R.,  79.  MiUs  and  others,  vs. 
Levy  and  others,  2  Edward's  C.  R.,  183.  Graver  vs. 
Wakeman,  11  Wendell,  187.  Atkinson  and  Rollins  vs. 
Jordan  and  others,  5  Ohio  Rep.  293.  And  Brown  vs.  Knox, 
6  Missouri  Rep.  302.  That  the  uncontrolled  opinions  of 
Chief  Justice  Marshall,  and  Justice  Story,  were  in  accordance 
with  these  decisions,  is  clearly  shewn  by  the  cases  hereinbefore 
referred  to  in  7  Peters,  and  4  Mason. 

The  sound  and  sensible  doctrine  upon  this  subject,  as  appli- 
cable  to  the  case  before  us,  was  settled  by  the  case  in  11  Wen- 
dell, where  it  was  held,  ^<  that  a  debtor,  in  failing  circumsfan- 
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ces^  mighty  by  assignment  of  his  property  in  trust,  prefer  one 
creditor^  or  set  of  creditors,  to  another^  provided  he  devote  the 
whole  of  his  property  assigned  to  the  payment  of  his  just  debts^ 
and  the  assignment  be  absolute  and  unconditional^  without  any 
reservation  or  condition  for  his  benefit;  without  extorting  from 
the  fears  and  apprehensions  of  his  creditors^  or  any  of  them^  an 
absolute  discharge  as  a  consideration  for  a  partial  dividend^  or 
making  the  preferences^  or  any  of  them^  to  depend  on  the  execu- 
tion of  a  release  by  such  preferred  creditors  to  him,  of  all  claims 
against  him.  An  assignment,  giving  preferences  upon  such  a 
condition 9  is  void;  and  the  assignment  being  void  in  part,  as 
against  creditors^  and  the  provision  of  the  statute^  is  void  in  toto, 
though  there  be  no  fraud  in  fact,  intended." 

It  may  not  be  amiss  to  notice,  that  if  by  judicial  decisions  in 
Massachusetts  and  Pennsylvaniay  such  assignments,  as  that 
now  before  us,  may,  as  has  been  contended,  formerly  have 
been  sanctioned;  the  legislatures  of  those  States  have,  by  posi- 
tive enactment,  removed  all  doubt  as  to  the  invalidity  of  such 
instruments,  subsequently  executed.  See  Massachusetts  Sta- 
tutes of  1836,  chap,  238;  and  Laws  of  Pennsylvania  of  1843, 
iVb.l31,^a^c2T3. 

Will  the  judiciary  of  Maryland^  now,  for  the  first  time,  act- 
ing upon  the  subject,  and  not  constrained  to  do  wrong  against 
its  conviction  of  right,  at  this  time  of  day,  give  countenance  to 
conveyances  which  every  State  in  the  union,  where  they  have 
been  definitively  acted  upon,  have,  legislatively  or  judicially^ 
exploded  as  imjust  or  fraudulent  against  creditors?  It  should 
not  be  so. 

Whilst  insolvents,  whose  conduct  merits  kindness  and  pro- 
tection, will  ever  be  treated  accordingly  by  courts  of  justice,  in 
doing  so  it  should  not  be  forgotten,  that  creditors  have  rights, 
which  it  is  an  equal  duty  to  protect.  And  whilst  those  tribu- 
hab  should  legitimately  exert  all  the  powers  they  possess,  to 
protect  debtors  from  the  oppression  and  persecution  of  credi- 
tors, they  should  vigilandy  guard  against  that  over-weening, 
dangerous  sympathy,  which  would  lead  them  to  sanction  im- 
just and  fraudulent  designs  of  debtors  towards  their  creditors. 
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Dissenting  from  the  county  couit's  refusal  to  grant  the  appel- 
lants prayer;  and  from  its  opinion^  as  expressed  to  the  jury;  I 
think  its  judgment  should  be  reversed^  and  a  procedendo 
awarded. 

Martin^  J.,  concunred  with  Dorsey,  J. 

Magruber^  J.;  delivered  the  following  opinion  : 

This  appeal  is  taken  from  a  judgment  of  Baltimore  county 
court.  The  record  contains  but  one  exception^  and  that  ex- 
ception presents  but  this  one  question.  Did  the  plaintiff  show 
a  right  to  impeach  the  validity  of  the  deed  on  which  the  defen- 
dants relied,  as  evidence  of  their  tide  to  the  property  in  contro- 
versy? The  court  below  said  that  he  did  not,  and  the  verdict 
in  consequence  being  for  the  defendants,  we  are  now  to  decide 
whether  the  plaintiff  can  complain  of  that  decision? 

The  case  was  this:  On  the  24th  September  1840,  George 
Cctrey  and  others  executed  a  deed  of  trust  to  the  appellees, 
thereby  transferring  to  them  property  of  which  the  possession 
was  delivered,  for  the  declared  purpose  of  paying  their  crediton. 
By  the  provisions  of  the  deed,  some  of  the  creditors  are  to  have 
a  preference,  all  others  are  to  be  paid  so  far  as  the  trust  funds 
will  enable  the  trustees  to  pay  them,  provided  within  ninety 
days  from  the  date  of  the  deed,  such  creditors  shall  execute 
and  deliver  to  their  debtors  a  full  and  final  release,  and  dis- 
charge from  their  claims.  Nothing  is  reserved  to  the  debtors, 
unless  there  be  a  surplus  after  discharging  all  claims  against 
them.  The  grantors,  who  had  been  engaged  in  trade^  had, 
some  months  previously  to  the  execution  of  this  deed,  stopped 
payment,  and  not  long  after  its  execution  took  the  benefit  of 
the  insolvent  laws,  and  obtained  a  final  discharge. 

The  appellants,  acknowledged  creditors  of  the  firm,  refused 
to  accede  to  the  terms  of  the  deed,  to  which  many  of  the  credi; 
tors  had  agreed,  and  on  the  22nd  March  1841,  sued  out  of 
Baltimore  county  court  an  attachment,  upon  a  judgment 
which  they  had  obtained  against  the  insolvent  firm.  This 
attachment  was  laid  in  the  hands  of  the  appellees,  (the  trustees 
in  the  deed,)  the  appellants  insisting,  that  the  deed  of  trust  was, 
as  against  them,  void,  and  that  their  attachment,  and  the  service 
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cf  k,aa  stated;  gave  to  them  a  right  to  be  paid  the  amount  of 
their  judgment,  out  of  the  effects  which  the  deed  had  placed 
in  the  hands  of  the  garnishees.  This  claim,  of  course,  was 
inadmissible,  if  the  deed  was  valid,  and  thus  the  question 
arises. 

It  cannot  be  denied,  that  a  debtor  may  give  a  preference  to 
a  creditor  or  class  of  creditors.  ^^A  debtor  has  a  right  to  prefer 
one  creditor  to  another,  and  his  private  motives  for  giving  the 
preference  cannot  affect  the  exercise  of  the  right,  if  the  preferred 
creditor  has  done  nothing  improper  to  procure  it."  7  Wfieaiortj 
556.  ''An  insolvent  debtor  has  a  right  to  prefer  one  creditor  to 
another,  in  payment,  by  an  assignment  made  bona  fide y  and 
no  subsequent  attachment,  or  subsequently  acquired  lien,  will 
avoid  such  assignment."  8  Wheott.y  368.  ''An  assignment  by 
a  defendant,  pending  the  plaintiff's  suit,  of  all  his  effects  for  the 
benefit  of  his  creditors,  under  which  possession  was  immediately 
taken^  is  not  fraudulent,  although  made  to  delay  the  plaintiff's 
execution,  neither  is  it  fraudulent  to  confess  a  judgment  to  one 
creditor,  in  order  to  defeat  the  pending  execution  of  another 
creditor,  for  a  debtor,  as  well  as  an  executor,  may  give  prefer- 
ence to  a  particular  creditor."  2nd  Starkiej  622, 1^/  Am.  edit. 
^'As  a  debtor  may  prefer  one  creditor  to  another,  so  he  may,  on 
the  eve  ot  an  execution  by  one  creditor,  assign  his  property  to 
another,  so  as  to  satisfy  the  latter  and  leave  the  other  unpaid." 
5  T.  i2.,  235.  "An  assignment  by  a  creditor  of  all  his  funds, 
for  the  use  of  such  creditors  as  shall,  within  a  prescribed  period, 
execute  a  release  of  all  their  demands,  is  valid,  if  reasonable 
time  is  given  to  enable  the  creditors  to  have  notice,  and  to 
decide  whether  they  will  accede  to  the  terms."  4  Wash.  C. 
a  BeportSy  232. 

If,  in  the  books  which  have  been  cited,  the  law  is  correctly 
laid  down,  it  would  be  difficult  to  maintain,  that  the  deed 
under  consideration  is  void.  To  be  sure,  in  England^  such  a 
deed,  if  executed  by  a  trader,  would  be  considered  fraudulent, 
and  would  be  an  act  of  bankruptcy.  But  this  is  not  because, 
all  debtors  are  under  a  real  obligation  to  pay  all  creditors  an 
eqaal  proportion  of  their  debts,  but  simply  because  it  is  in  con- 
travention to  the  policy  of  the  bankrupt  system.    For  the  same 
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reason^  if  a  debtor  convey  all  his  property  to  trustees,  though 
for  the  benefit  of  all  his  creditors,  it  is  an  act  of  bankruptcy. 
There  are  some  acts,  remarks  Smithy  in  his  treatise  on  mer- 
cantile law^  which,  if  done  by  private  persons y  are  valid,  but 
if  done  by  a  trader,  are  fraudulent.  Here  we  have  no  bank- 
rupt law^  and  all  acts  of  this  description,  done  by  our  citizens, 
are  treated  as  the  acts  of  ^ ^private  persons,"  and  are  valid,  if, 
when  done  in  England  by  persons  who  are  not  traders,  they 
would  not  be  pronounced  to  be  fraudulent  and  void,  as  against 
creditors. 

The  deed,  it  is  true,  must  not  be  so  framed  as  to  keep  the 
property  in  the  power  of  the  debtor.  Such  a  case  is  to  be 
found  in  14  Johnsany  458.  But  in  that  case  the  deed  was 
declared  to  be  void,  not  because  of  the  clause  which  required 
a  release  to  be  executed  by  the  creditors,  but  by  reason  of  a 
clause,  that  in  case  any  of  those  creditors  should  refuse  to  give 
a  discharge,  then,  ^^in  further  trust,  after  paying  the  debt  due 
to  the  trustee,  to  pay  such  of  the  creditors  of  the  assignors  as 
theyy^  (the  debtors,)  ^^slumld  appoint. ^^  This  clause,  it  was 
determined,  kept  the  property  in  the  hands  of  the  debtors,  and 
would  enable  them  to  compel  the  creditors  to  acquiesce  in  the 
terms  offered  to  them.  The  deed  was  therefore  declared  to  be 
void  in  part;  and  being  void  in  part,  the  whole  must  be  void. 
But  with  respect  to  the  case  before  us,  it  may  be  said,  in  the 
words  oi  Jeremy y  p.  418,  '^the  creditors  are  not  under  any  obli- 
gation to  accede  to  the  terms  proposed,  and  this  court  will  not 
interfere  to  prevent  any  who  have  not  accepted  the  same,  from 
adopting  measures  to  compel  satisfaction  of  their  demands,  or 
to  direct  the  execution  of  the  purposes  of  the  deed,  where  all  of 
them  have  not  concurred."  In  Braskectrs  vs.  West  and 
otherSy  7  Peters,  614,  Chief  Justice  MarslvaU  said,  "the  pre- 
ference given  in  diis  deed  to  favored  creditors,  though  liable  to 
abuse,  and  perhaps  to  serious  objections,  is  the  exercise  of  a 
power  resulting  from  the  ownership  of  property,  which  the  law 
has  not  yet  restrained." 

Deeds  of  trust  for  the  benefit  of  creditors  may  be  fraudulent. 
They  must  not  be  executed  mala  fide.  In  \st  Story^s  Equity , 
370,  ^c.y  we  are  told  what  will  render  them  void.     But  any 
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thing  like  an  intent  to  defraud  the  plaintiff  in  this  case^  cannot 
be  pretended.  It  can  scarcely  be  said  that  such  arrangements 
are  necessarily  void,  while  it  is  admitted,  as  in  Chrogan  vs. 
Cooke  J  2  BcM  and  Beatty,  230,  that  it  is  ^^neither  illegal  nor 
immoral' '  for  the  debtor  to  prefer  one  creditor  to  another.  What 
(hen  is  the  amount  of  the  doctrine  contended  for  on  the  part  of 
the  plaintiff?  The  deed  which  had  been  executed  became 
void,  because  these  plaintiffs,  for  whose  benefit,  among  others, 
it  had  been  executed,  refused  to  accede  to  the  terms  of  it.  But 
the  debtor  may  cancel  that  deed,  and  afterwards  execute  ano- 
ther, conveying  the  same  property  to  those  creditors,  (naming 
them,)  who  have  acceded  to  the  terms,  and  this  deed  will  place 
all  his  property  out  of  the  reach  of  the  plaintiffs. 

It  must  indeed  be  admitted,  that  in  some  of  our  sister  States 
there  seem  to  have  been  decisions  that  deeds,  like  the  one 
before  us,  are  void.  These  decisions,  however,  it  is  believed, 
have  proceeded  from  a  disposition  in  their  courts,  to  make  what 
has  aheady  been  stated  to  be  the  policy  of  the  bankrupt  system, 
a  part  of  the  general  law.  Other  couits,  certainly  entided  to 
as  much  respect  here,  have  adjudged  them  to  be  valid.  See 
4^A  Washington  C.  C.  12.,  232.  4  Mason,  206.  2  Binney, 
174.  See  also  2nd  Story  on  Equity^  (the  latest  edition,)  sec. 
371.    i  Dallas,  224:. 

In  Maryland,  it  is  believed,  there  has  been  no  decision  by 
our  highest  judicial  tribunals;  but  the  general  impression,  it  is 
thought,  always  has  been,  that  a  deed  of  this  description ^ 
executed,  bonajide  by  a  debtor,  for  the  benefit  of  such  credi- 
tors as  will  release  their  claims,  cannot  be  declared  void  at  the 
instance  of  a  creditor,  who  refused  to  sign  such  release;  and 
that  such  deeds  have  not  been  condemned  by  that  class  of  the 
community,  who  must  be  allowed  to  be  the  best  judges  upon 
the  subject.  In  4  H,Sf  J.,  475,  (Pannel  vs.  McMecheti,) 
we  have  a  deed,  like  this  in  its  provisions,  executed  as  long  ago 
as  in  the  year  1813,  and  to  which  every  objection  might  have 
been  urged,  which  has  been  uiged  to  the  deed  under  conside- 
ration. It  is  true,  the  point  was  not,  and  perhaps  could  not 
well  be  raised,  in  that  case:  but  those  who  have  a  knowledge 
of  those  times,  know,  that  there  were  creditors  who  would  have 
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denied  the  validity  of  that  deed,  but  for  the^  then^  belief,  thai 
for  any  of  the  reasons  now  assigned,  deeds  of  that  description 
could  not  be  assailed. 

It  is  true  it  cannot  be  said,  that  in  this  State  the  question  is 
res  culjvdicata;  and  of  course  it  must  be  admitted,  that  the 
question,  as  yet,  has  not  been  finally  and  conclusively  settled 
in  this  State.     But  is  this  a  reason  why  these  general,  and  long 
existing  impressions  of  the  law  should  not  have  great  influ- 
ence in  the  decision  of  the  question  ?    Our  predecessors  seem 
to  have  thought  differendy.    In  the  case  of  the  State  vs. 
Chase  J  6  H.  ^  J.j  297,  it  was  argued  that  the  action  could 
not  be  sustained,  because,  as  it  was  supposed,  the  act  of  1786, 
chap.  53,  did  not  authorise  a  suit  against  the  State,  upon  a 
claim  of  that  description.     The  question  had  never  before 
been  made,  and,  of  course,  no  decision  in  favor  of  the  jilaintiff 
could  be  cited.     But  the  court  said  there  was  nothing  in  that 
objection  :    ^^  The  act  of  1786,  has  so  long  and  so  often  been 
practised  upon,"  (some  four  or  five  suits  grounded  upon  it  had 
been  brought,)  ^^  that  it  is  not  now  thought  to  be  cpen  to  con- 
struction.^^   In  the  case  of  Kiersted  and  others,  vs.  the  State, 
the  question  arose,  whether  upon  a  bond  given  to  the  State  by 
an  insolvent,  a  suit  could  be  brought  for  the  use  of  creditors, 
there  being  ^^no  authority  so  to  take  them."    After  stating, 
that  upon  enquiry  the  court  had  ascertained,  that  for  more  than 
twenty  years  they  had  been  passed  to  the  State,  whether  taken 
by  the  courts^  the  judges,  or  the  commissioners  of  insolvent 
debtors,  and  remarking,  that  it  is  not  easy  to  say  what  may 
have  produced  this  unanimity,  the  learned  judge  proceeded  : 
^'  Whatever  may  have  led  to  the  practice,  its  consistency  fully 
establishes  the  cotemporaneous  construction  of  the  first  act  in 
this  system  of  laws,  and  we  think  it  has  too  long  obtained  to  be 
at  this  time  shaken  and  disturbed.     See  1   G.  ^  J.,  247. 
A  reference  might  also  be  given  to  Shafer  vs.  Stonebrtiker,  4 
G.  Sf  J.,  345.     So  in  the  case  of  McKee  vs.  Delaney^s 
lessee y  5  Cranch  22,  it  was  determined,  that  althougli  the  law 
of  Pennsylvania  required  deeds  to  be  acknowledged  before 
justices  of  the  peace  of  the  county  where  the  lands  lie;  and  a 
practice  which  prevailed,  of  acknowledging  them  before  a  jus- 
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tice  of  the  Supreme  Court y  was  clearly^  as  the  court  supposed^ 
unauthorised  by  the  law,  yet,  as  the  impression  and  the  usage 
in  consequence  of  it  had  prevailed  for  many  years,  that  usage, 
and  not  their  interpretation  of  the  words,  was  adopted  by  the 
court,  as  a  correct  construction  of  the  act.  How  far  the  judges 
of  England  will  be  governed  by  a  prevalent  usage,  in  commer- 
cial transactions,  and  others  too,  may  be  seen  by  a  reference  to 
^'  Ram  on  Legal  JadgmentSy*^  p.  67,  &c. 

These  remarks  have  been  made  because  of,  and  perhaps  we 
can  only  find  for  them  an  excuse,  in  the  strange  and  unhappy 
disposition  which  sometimes  is  met  with,  to  quarrel  with  received 
opinions  in  regard  to  the  law,  and  perhaps  for  no  better  reason, 
than  that  they  have  been  for  a  long  time  the  received  opinion. 
It  often  h^pens  that  a  question  is  not  res  ad/ndiccUay  because 
the  community  which  is  interested  in  it,  had  but  one  opinion 
about  it,  and  yet,  (such  is  the  weakness  of  man,  and  how  much 
to  be  deplored,  if  discovered  in  courts,)  a  belief  is  often  enter- 
tained, that  to  question  doctrines  well  known,  though  not 
authoritatively  settled,  denotes  superior  wisdom;  and  that  the 
man  who  can  imagine  that  to  be  law,  which  never  was  deemed 
to  be  80,  must  necessarily  be  wiser  than  all  who  lived  before 
him.  Another  evil  of  the  day,  (and  it  is  an  evil  which  it 
oogfai  to  be  the  business  of  courts  to  check,  and  correct,  as  far 
as  it  is  possible,)  is  this,  a  jurist,  or  qua  jurist,  gets  possession 
of  a  volume  of  the  Reports  of  some  other  of  the  States,  and 
there  finds  an  express  adjudication,  expressly  at  war  with  the 
prevaiUng  impressions  in  regard  to  the  law  of  Maryland, — ^with- 
out reflecting,  that  although  the  law  of  another  State  be,  as  it 
there  is  adjudged  to  be,  yet  this  is  no  proof  that  the  law  is  so 
in  Maryland, — he  concludes,  that  the  law  as  understood  by 
those  around  him,  cannot  be  our  law,  because  the  law  is 
adjudged  to  be  otherwise,  elsewhere.  Now  this  is  imques- 
tionably  to  assume,  that  the  law  of  this  State  is  better  under- 
stood every  where  out  of  this  State,  than  by  even  the  learned 
men  of  the  State.  There  are  persons,  moreover,  in  our  com- 
munity, who  would  be  gainers  by  the  discovery,  if  our  own 
courts  should  chance  to  approve  of  the  exterritorial  decision, 
and  without  caring  to  enquire,  how  much  of  evil  a  decision 
21        V.4 
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coatraiy  to  the  usage  and  custom  among  us^  may  produce^ 
commence  a  litigation  which  is  to  decide  a  question^  never 
before  decided,  because  it  never  bad  been,  and  but  for  the 
decision  in  a  different  State,  never  would  have  been,  questicmed 
in  Maryland.  While  it  will  not  be  maintained  that  tlie  law, 
as  understood  by  every  body,  ought  not  in  any  part  of  it^  or 
under  any  circumstances,  to  be  decided  to  be  otherwise  than  it 
is  so  generally  supposed  to  be,  yet  in  a  case  of  this  description, 
I  am  prepared  to  say,  that  believing  this  deed  to  be  valid, 
according  to  the  consistent,  and  perhaps  unvaiying,  impression 
among  us,  for  very  many  years,  it  ought  to  remain  unchanged: 
except,  in  the  words  of  this  court  on  a  former  occasion,  ^^  upon 
the  most  imperious  and  conclusive  grounds."  And  I  hesitate 
not  to  adopt  unqualifiedly  the  reasoning  of  Justice  Story,  in 
deciding  this  question  for  MassachtisettSy  in  the  case,  4  Mason 
206.  I  will  add,  that  in  deciding  this  question,  of  such  im- 
portance to  the  commercial  community,  I  am  not  disposed  to 
undervalue  the  opinion  of  the  eminent  judge,  who  signed  the 
exception  before  us^  and  this  upon  a  question  like  the  one 
under  consideration. 

In  closing  these  remarks,  which  owe  their  existence  to  an 
equal  division  of  the  Court  of  Appeals,  upon  a  question  of  im- 
portance to  the  business  part  of  the  community,  I  shall  adopt, 
as  more  appropriate  language  in  which  to  express  my  opinion, 
than  any  which  I  can  command,  the  words  of  the  distinguished 
judge  in  Pearpoint  and  Lord  vs.  Gfraham,  Wash.  C.  C.  Rq^. 
236:  ^af,"  (said  Judge  Washington^)  '^the  condition  of 
executing  releases  is,  per  se^  an  evidence  of  fraud,  then  the  deed 
was  void  as  soon  as  it  was  made;  and  the  subsequent  acquies- 
cence and  compliance  with  the  terms  of  the  assignment  by  a 
part  of  the  creditors,  could  not  give  it  validity.  *  *  *  *  Where  a 
reasonable  time  is  limited,  within  which  the  trust  property  is  to 
vest  in  those  for  whom  the  beneficial  interest  is  intended^  or 
will  be  relieved  from  the  operation  of  the  assignment,  I  can 
perceive  no  reason  for  imputing  fraud  to  such  a  transaction. 
It  is  true,  that  during  that  period  the  property  is,  or  may  be^ 
protected  from  the  claims  of  creditors :  but  it  is  so  protected  fcMr 
the  benefit  of  those  very  creditors,  and  consequently  for 
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honest  purpose.  It  cannot^  in  shorty  be  said  to  be  made  with 
intention  to  defraud^  or  to  delay  creditors^  when  its  professed 
object  is  to  put  it  in  the  power  of  creditors  to  accept  or  reject, 
the  benefit  intended  them:  and  in  the  latter  case,  to  leave  the 
property  subject  to  their  rights,  in  like  manner  as  it  would 
have  been,  had  the  assignment  not  been  made." 

Chambers,  J.,  concurred  with  Magrudbr,  J. 

JUDGMENT  AFFIRMED. 


Charles  Thompson  vs.  The  State,  use  of  Benjamin  G. 
Harris,  Adm'r  of  Lewis  J.  Ford. — December  1846. 

By  the  terms  of  the  22Dd  sec.  of  the  act  of  1820,  chap.  191,  the  bond  ^ren 
for  the  purchase  money  of  land  sold  under  that  act,  is  required  to  be  with 
condition,  to  pay  the  money  over  to  the  representatires  of  the  deceased, 
«in  such  proportions  as  each  may  be  entitled  to,  agreeably  to  the  order  of 
the  court"  by  which  the  sale  was  adjudged.  Until  the  court  has  passed 
an  order  ascertaining  the  proportion  to  which  a  representative  is  entitled, 
he  cannot  maintain  an  action  on  such  bond. 

The  case  of  Bidgely  vs.  JgUharty  6  GUI  Sf  Johns, ^  49,  as  to  the  construction  of 
the  act  of  1820,  chap.  191,  sec.  22,  explained. 

Where  the  issue  upon  general  demurrer  definitiycly  settles  the  law  of  the 
case  against  the  plaintiff,  the  issues  in  fact  are  not  to  be  tried. 

Appeal  from  Si.  Mary^s  county  court. 

This  was  an  action  of  debty  commenced  on  the  3rd  August 
1843,  by  the  appellee  against  the  appellant. 

The  plaintiff  declared  on  the  bond  of  Joseph  Fhrd,  the 
appellant,  and  FVancis  Herbe^^^  dated  the  6th  March  1838, 
containing  the  following  recital  and  condition  : 

''Whereas  the  commissioners  appointed,  by  an  order  of  Saint 
Mary^s  county  court,  to  sell  the  real  estate  of  Lewis  Fbrd,  late, 
&c.,  did  9  on  the  13th  February  1838,  after  due  notice  being 
given,  sell  the  real  estate  of  the  said  deceased,  and  at  which 
said  sale  the  aforesaid  Joseph  Fhrd  became  the  highest  bidder 
and  purchaser  of  a  tract  or  parcel  of  land,  being  part  of  ''  Gil- 
maU^s  mUsj*^  (otherwise  known  as  ^^Prospect  Hilly*')  con- 
taining, &c.,  for  the  sum  of  $3000;  and  also  at  the  said  sale, 
60  as  aforesaid  made,  the  said  Joseph  Fhrd  became  the  highest 
bidder  and  purchaser  of  another  tract  or  parcel  of  land,  called 
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^^ Part  of  QUmotfs  Hills y^^  containing,  &c.^  for  the  sum  of 
$2450.  Now  the  condition  of  the  above  obligation  is  sudi, 
that  if  the  above  bound  Joseph  Fbrd,  Charles  Thompson^  and 
FVaficis  Herbert  J  or  either  of  them,  their  hein,  executors  or 
administrators,  do,  and  shall  well  and  truly  pay,  or  cause  to  be 
paid,  unto  the  legal  representatives  of  the  said  Lewis  Fbrd, 
deceased,  their,  and  each  of  their  respective  shares  or  portions^ 
of  the  sum  of  $5460,  being  the  amount  of  the  purchase  ni<mey 
aforesaid,  with  legal  interest  thereon,  in  three  equal  annual 
payments^  from  the  day  of  sale  aforesaid,  agreeably  to  the  order 
of  Saifit  Mary^s  county  court,  then  this  obligation  to  be  void, 
otherwise,"  &c. 

After  oyer  of  the  bond  and  its  condition,  craved  and  granted, 
the  defendant  pleaded  general  performance  of  the  condition. 

The  plaintiff,  after  setting  forth  all  the  facts  alleged  in  the 
recitals  of  the  bond,  and  ratification  of  the  sale,  replied,  ^^thal 
the  sum  of  $5241 .1 6  remained,  after  deducting  the  costs  and  ex- 
penses of  proceedings  under  said  petition,  of  the  proceeds  of  the 
sale  of  said  land;  and  that  the  sum  of  $1310.29,  part  of  said 
proceeds,  with  interest  thereon  from  day  of  sale^  was  due  and 
payable  to  the  said  Leuns  J.  Fbrd,  one  of  the  heirs  of  the  said 
Lewis  Fhrdy  dec'd,  whereby  the  said  L.  /.  Fbrd  then  and 
there  became  entitled  to  have  and  receive  the  said  sum  of 
$1310.29,  and  interest  thereon  from  said  day  of  sale,  and  the 
said  defendants,  according  to  the  condition  of  the  said  writing 
obligatory,  became  liable  to  pay  to  the  said  Lewis  J.  Ford  the 
said  sum  of  money,  and  interest  thereon  due,"  &c. 

The  defendant  rejoined : — 

1st.  That  at  no  time  prior  to  the  institution  of  this  suit,  was 
any  order  passed  by  St.  Mary*s  county  court,  directing  the 
payment  of  any  portion  of  the  purchase  money  mentioned  in 
said  bond,  to  the  said  Lewis  J,  Fordj  as  one  of  the  legal  re- 
presentatives of  Lewis  Fbrd,  or  to  the  legal  representatives  of 
said  Lewis  Fordy  according  to  the  condition  thereof,  and  this 
he  is  ready  to  verify,  &,c. 

2nd.  That  the  obligors  did  pay  unto  the  said  State  of  Mcoy- 
land,  the  said  sum  of  money  in  the  writing  obligatory  aforesaid^ 
mentioned,  with  interest  thereon,  and  this  he  is  ready  to 
verify,  &c. 


OP  MARYLAND.  166 


Thompson  vs.  State,  use  of  admV  of  Ford. — 1846. 

To  the  first  rejoinder^  the  plaintiff,  (the  appellee^)  demurred 
generally,  in  which  the  defendant  joined. 

To  the  second  rejoinder,  the  plaintiff  surrejoined  non-pay- 
ment and  issue. 

The  coanty  court  rendered  judgment  on  the  demurrer  for 
the  plaintiff;  and  upon  the  issue  of  payment,  the  jury  found 
a  verdict  of  $785.70  for  the  plaintiff. 

The  defendant  appealed  to  this  court. 

The  cause  was  argued  before  Archer,  C.  J.,  Dorssy  and 
Marten,  J. 

By  Causin  for  the  appellant,  and 
By  J.  Johnson  for  the  appellee. 

Dorset,  J.,  delivered  the  opinion  of  this  court. 

The  county  court,  we  think,  erred  in  over-ruling  the  appel- 
lant's demurrer  to  the  appellee's  first  rejoinder  to  the  replication 
filed  by  the  plaintiff  below.  By  the  express  terms  of  the 
22nd  section  of  the  act  of  1820,  ch.  191,  the  bond  before  us 
is  required  to  be,  and,  in  effect,  is  conditioned  for  the  payment 
over  of  the  purchase  money,  for  which  the  land  sold  to  the  .re- 
presentatives of  the  deceased,  '^in  such  proportions  as  each  may 
be  ^dtided  to,  agreeably  to  the  order  of  the  comt."  Until, 
thai,  the  court  has  passed  an  order  ascertaining  the  proportion 
to  which  a  representative  is  entitled,  non-payment,  as  to  him, 
is  no  such  breach  of  the  condition  of  the  bond  as  would  enable 
him  to  maintain  an  action  upon  it.  The  first  rejoinder  of  the 
aj^llant  denies  the  passage  of  any  such  order  by  the  court 
before  the  institution  of  this  suit,  and  the  demurrer  admits  the 
truth  of  such  denial.  It  hence  follows,  that  the  rejoinder  de- 
murred to,  was  a  bar  to  the  action;  and  that  the  demurrer 
ought  to  have  been  mled  good,  and  judgment  of  non  suit 
entered  against  the  appellee.  It  is  true  that  this  court,  in  the 
case  of  Ridgebf  vs.  Jgkhart,  6  Gill  6f  Johns,  y  49,  did  intimate 
a  doubt  whether  the  words  in  the  22nd  sec.  of  the  act  of  1820, 
chap.  191,  ^^agreeably  to  (he  order  of  the  court,"  were  intended 
to  relate  to  the  proportions  to  which  each  of  the  heirs  might  be 
entided.    But  after  mature  reflection,  and  a  thorough  conside- 
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ration  of  the  subject,  we  are  satisfied,  that  the  words  in  the  act 
of  Assembly  and  bond,  ^^agreeably  to  the  order  of  the  couit/' 
do  apply  to  an  order  of  the  court  in  relation  to  the  proportions 
of  the  representatives  of  the  intestate,  and  not  to  the  mere  order 
of  the  court,  directing  the  bond  to  be  given  to  the  State.  The 
court,  however,  in  Ridgdy  and  Igleharty  (which  was  a  pio- 
ceeding  in  chancery,)  conceived,  no  matter  what  construction, 
in  this  respect,  should  be  given  to  the  terms  referred  to  in  the 
bond  and  act  of  Assembly,  that  a  court  of  equity  could,  for  the 
reasons  assigned,  grant  the  reUef  sou^t  by  the  bill,  and  enforce 
the  lien  of  the  purchase  money  upon  the  lands  sold,  and  render 
full  and  adequate  justice  to  the  parties  concerned.  According 
to  the  strict  and  technical  rules  of  the  common  law,  we  are  of 
opinion,  that  no  recovery  can  be  had  in  the  action  on  the  bond 
before  us,  without  the  preliminary  order  as  to  the  pioporticMis 
of  the  representatives  of  the  intestate. 

The  correct  determination  of  the  issue  in  law  definitively 
settling  against  him  the  right  of  the  appellee  to  the  prosecution 
of  his  suit,  there  remained  no  ground  for  the  trial  of  any  iaroe 
in  fact. 

The  judgment  of  the  county  court  is  reversed.  No  proce- 
dendo will  be  awarded. 


JUDGMENT  RBVBR8BD. 


John  G.  Chapman,  Administrator  of  Samuel  CHAPMiiN, 
vs.  Elizabeth  G.  Davis,  Executrix  op  Thomas  A. 
Davis. — December  1846. 


A  defendant  who  appears  in  a  cause,  and  after  a  general  imparlance  pleads 

the  general  issue  to  the  plaintiff's  declaration,  cannot,  because  of  a  leave 

granted  to  the  plaintiff  to  amend,  plead  in  abatement  a  variance  between  the 

writ  and  the  second  nar. 
The  court  will  not  receive  a  plea  in  abatement,  grounded  on  such  aTmriaiioe, 

to  an  amended  declaration  filed  after  a  general  imparlance.  • 

When  a  party  has,  by  the  character  of  his  pleadings,  waived  all  objections  to 

the  capacity  of  the  plaintiff,  or  any  other  abateable  matter  then  existing,  he 

cannot  be  allowed  to  resume  the  objection. 
A  defendant  cannot  plead  in  abatement,  a  rariance  between  the  writ  and 

count,  without  demanding  ayer  of  the  writ. 
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The  writ,  without  oyer,  is  no  part  of  the  pleadings,  or  even  the  proceedings 
in  the  cause. 

Where  a  plaintiff  sues  out  a  writ  as  administrator,  and  declares  as  executor, 
it  is  a  variance  which  a  defendant  may  plead  in  abatement,  if  he  presents 
the  objection  in  due  time,  and  in  a  proper  mode. 

Incases  where  the  plaintiff  can  only  maintain  an  action  in  his  individual  ca- 
pacity, the  addition  of  the  word,  administrator,  may  be  treated  as  super- 
fluous. 

Bat  where  the  plaintiff  can  maintain  his  action  either  in  his  personal  or  repre- 
sentative character,  he  is  bound  by  his  election. 

Where  affidavits  filed  in  a  cause,  show  that  a  plea  in  abatement  was  tendered 
by  a  defendant,  immediately  upon  the  declaration  being  amended,  and  the 
rule  to  plead  laid,  and  to  which  plea  a  ne  recipiatur  was  directed  by  the 
court,  it  was  the  duty  of  the  clerk  to  have  entered  these  proceedings  upon 
the  record,  and  having  omitted  to  do  so,  the  county  court  below,  after 
appeal,  upon  transmission  of  the  record  to  them,  under  a  writ  of  diminu- 
tioD,  may  order  the  record  to  be  corrected,  and  certified  anew  to  this  court. 

Where  the  plaintiff  sued  out  a  writ  as  adnunistratriz,  and  declared  as  execu- 
trix in  assumpsit,  under  the  general  issue  plea  she  may  offer  in  evidence  her 
letters  testamentary,  to  show  the  character  in  which  she  sues. 

Where  C  and  D  entered  into  a  single  bill,  of  which  each  paid  one  half,  in  an 
aetioa  by  the  executrix  of  D  against  the  administratrix  of  G,  on  the  ground 
that  C  was  the  principal  debtor,  and  D  only  the  surety,  and  for  the  pur- 
pose of  recovering  the  whole  debt  from  C's  estate,  it  is  competent  for  C  to 
prove,  that  he  and  D  were  members  of  the  vestry  of  a  church,  on  account 
of  which  the  single  bill  was  originally  signed,  to  borrow  money,  and  con- 
tinned  members  thereof  for  a  series  of  years ;  and  that  the  fact  of  mem- 
bership, and  its  continuance,  as  between  C  and  D,  might  be  proved  by  the 
acts  and  conduct  of  the  parties,  of  which,  parol  proof  was  competent 
evidence. 

An  mstroment  of  writing,  reciting :  "  The  vestry  met  agreeably  to  notice. 
Present  C"  and  others,  (not  mentioning  D  as  present,)  "who  resolved, 
that  in  order  to  finish  the  church,  the  vestry,  or  those  of  them  who  will 
consent  to  the  plan,  will  agree  to  complete  said  church  on  their  own  respon- 
sibility," &c.— And  to  which  was  appended  the  following  agreement:  <<  We 
whose  names  are  hereunto  subscribed,  do  agree  to  exonerate  U  and  JIf  from 
aiqr  responsihility  arising  under  the  foregoing  resolutions,"— signed  by  C, 
and  D,  and  others, — is  not  evidence,  per  m,  that  jD,  who  so  signed,  was  a 
member  of  the  vestry  of  said  church  at  the  time  of  the  date  thereof. 

Appeal  from  Charles  county  court. 

This  was  an  action  of  assumpsit ^  brought  on  the  12th  March 
1839,  by  the  appellee,  as  administratrix  of  all  and  singular,  the 
goods,  &c.y  which  were  of  Thomas  A.  Davis,  late,  &c., 
againai  the  appellant.  The  writ  was  returnable  to  the  3rd 
Monday  of  March  1839,  and  returned  cepi.    At  that  term  the 
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defendant  appeared,  and  laid  the  usual  rule  on  the  plaintiff  to 
declare.  Upon  the  prayer  of  the  plaintiff  to  imparle^  the  cause 
was  continued  until  August  term  1839^  when  the  plaintiff  de- 
clared upon  the  common  counts^  &c.;  describing  herself  in  the 
declaration  as  executrix. 

The  defendant  pleaded  non  assumpsit^  on  which  the  issue 
was  joined. 

The  cause  was  then  r^ularly  continued  from  term  to  teem, 
until  August  term  1841,  when  the  plaintiff  prayed  leave  to 
amend  her  declaration,  which  was  granted,  and  the  cause 
again  continued.  At  March  term  1842,  the  leave  to  amend 
was  withdrawn. 

The  defendant  then  pleaded  as  follows : 

^^And  the  said  John  O.  Chapman,  administrator  as  afore- 
said, defends  the  wrong  and  injury,  when,  d^c,  and  prays 
judgment  of  the  writ  aforesaid,  because  he  saith,  that  there  is 
a  variance  between  the  writ  aforesaid,  and  the  declaiatioD  of 
the  said  plaintiff  against  the  said  defendant,  founded  on  the 
writ  aforesaid,  in  this,  to  wit,  that  in  and  by  the  said  writ,  the 
said  plaintiff  is  called  by  the  name  of  Elizabeth  G.  DaoiSy 
administratrix  of  all  and  singular,  the  goods  and  chattels,  r^lits 
and  credits,  which  were  of  Thomas  A.  DaviSy  late  of  Charles 
county,  deceased,  and  in  the  declaration  aforesaid,  founded  on 
the  said  writ,  by  the  name  and  addition  of  Elizabeth  G.  Davis, 
executrix  of  the  last  will  and  testament  of  Thomas  A.  Davis, 
late  of  Charles  county,  deceased.  Wherefore,  inasmuch  as 
there  is  such  variance  between  the  writ  aforesaid,  and  the  decla- 
ration of  the  said  plaintiff  thereon,  founded  in  the  name  aad 
addition  of  the  said  plaintiff,  and  because  there  is  manifeot 
variance  between  the  original  writ  aforesaid,  and^the  dedaia- 
tion  of  the  said  plaintiff  thereon  founded,  he,  the  said  defendant^ 
prays  judgment  of  the  said  writ  and  declaration,  and  that  the 
same  be  quashed,"  &c. 

The  plaintiff  then  prayed,  that  the  said  plea  be  not  received, 
but  that  the  same  be  stricken  out;  which  prayer  was  granted^ 
upon  the  ground  that  the  defendant  having  failed  to  plead  said 
plea  in  abatement  heretofore  in  proper  time,  and  having  {beaded 
the  general  issue  plea,  it  was  now  too  late  for  said  fdea  in 


OF  MARYLAND.  169 

Chapman,  admV,  vt.  Davis,  exc*x. — 1846. 

abatement  to  be  filed  ^  and  that  the  fiUng  of  said  plea  had  been 
waived  in  legal  contemplation^  by  the  filing  of  said  general  issue 
plea.    The  defendant  excepted. 

At  the  trial  of  the  cause,  and  immediately  after  the  court  had 
given  the  opinion  expressed  in  the  first  bill  of  exceptions,  which 
is  made  a  part  of  this  bill  of  exceptions,  the  defendant  tendered 
to  the  court  a  general  demurrer  to  the  plaintiff's  declaration, 
but  the  court  refused  to  permit  said  general  demurrer  to  be 
filed,  until  the  defendant  had  first  obtained  leave  to  v^ithdraw 
the  plea  of  the  general  issue,  filed  at  the  August  term  1839^  of 
this  court,  the  defendant,  by  his  counsel,  contending  that  there 
was  no  necessity  for  said  leave,  as  the  leave  to  amend  the  de- 
claration, granted  to  the  plaintiff  at  August  term  1841,  had  the 
effect  to  withdraw  said  plea,  and  the  issue  thereon  joined  from 
the  proceedings  in  the  cause.  To  this  opinion  of  the  court, 
and  their  refusal  to  accept  the  general  demurrer,  so  as  aforesaid 
tendered  by  the  defendant's  counsel,  the  defendant  again 
excepted. 

From  these  decisions,  which  constitute  the  1st  and  2nd 
exceptions,  the  defendants  appealed,  and  then  withdrew  his 
plea  of  nan  cissumpsity  and  demurred  generally  to  the  plaintiff's 
declaration;  the  county  court  sustained  the  demurrer. 

The  plaintiff  then  moved  for  leave  to  amend  her  declaration, 
which  was  granted.  She  declared  anew  for  money  paid  and 
laid  out  by  her,  as  executrix,  for  the  defendant,  as  administra- 
tor^ at  his  special  instance  and  request,  and  made  profert  of  her 
letters  testamentary. 

At  this  stage  of  the  cause,  the  defendant  again  tendered  his 
plea  of  abatement,  grounded  upon  the  variance  aforesaid,  which 
the  county  court  again  refused  to  receive.  The  issue  was  then 
joined  on  the  plea  of  wm  assumpsit. 

The  defendant  also  pleaded  limitations  to  the  amended  nar. 
The  plaintiff  demurred  generally,  and  the  court  sustained  that 
plea  also,  on  which  issue  was  then  joined. 

The  jury  foimd  a  verdict  for  the  plaintiff. 

When  the  record  was  first  filed  in  tliis  court,  the  second  ten- 
der of  the  plea  in  abatement  did  not  appear,  neither  did  the 
refusal  of  the  court  to  receive  it.  It  had  not  been  entered  on 
22        v.4 
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(he  docket  of  the  couil.  Upon  diminulioa  suggested  by  the 
defendant,  the  record  was  tmnsmitted  for  correction,  and  upos 
motion,  and  proof  to  that  court  of  the  omission  of  the  clerk,  an 
ameiKiinent  was  ordered  correspondent  with  the  facts.  The 
record  returned  here  under  the  diminution,  showed  the  correc- 
lion. 

3itD  Exception.  At  the  trial  of  this  cause,  the  plaintiff*  to 
iimintaia  the  issues  on  her  part  joined,  produced  and  offered  to 
read  Id  evidence  to  the  jury  ihe  letters  testamentary,  granted  to 
her  by  the  orphans  court  of  Charles  counly,  as  executrix  of  the 
laai  will  and  testament  of  the  said  Thomas  A.  Davis,  deceased. 

Tlic  defendant  objected  to  the  admiaabilityof  said  evidence, 
and  insisted,  that  it  was  incumbent  on  the  [dainliff,  to  enaUe 
her  (o  recover  in  this  action,  lo  produce  letters  of  administratioD 
on  the  personal  estate  of  the  said  Thomas  A.  Davis;  and  prayed 
the  court  to  instruct  (he  jury,  that  they  must  find  for  the  defen- 
dant, unless  said  letters  of  administration  were  produced,  and 
that  the  production  of  letters  testamentary  to  the  plaintiff  on 
the  cstale  of  said  Tkonua  A.  Davis,  was  not  sufficient  to  entitle 
the  plaintiff  to  a  verdict.  The  court,  (Stephbn,  C.  J.,  and 
Kev,  a.  J.,)  refused  to  grant  said  prayer,  but  were  of  opinioo, 
and  Eo  instructed  the  jury,  that  the  lettere  testamentary,  so  ai 
afore»iid  produced  and  offered  to  be  read  in  evidence  to  the 
jury,  were  legally  admissible  to  show  the  character  in  which 
the  plaintiff  sues  in  (he  present  action;  to  which  opinion  of  (he 
coui'i,  and  their  instruction,  the  defendant  excepted. 

4th  Exception.  At  the  trial  of  this  cause,  the  [dainliff  to 
support  tite  issue  joined  on  her  part,  offered  in  evidence  to  the 
jury  the  following  single  bill,  dated  the  —  day  of  — 1822,  and 
the  following  record  of  a  judgment  founded  thereon : 

"JoscphJ.  WiilsisidL  'WiUiaim  TAom^nm, administratiXB (rf 
John  B.  W^,  vs.  Elizabeth  G.  Davis,  executrix  of  Thomas 
A.  Dams.  Charles  county  court,  March  term,  1830.  Debt. 
Judgment  signed  the  30th  day  of  March  1830,  for  $1469.06 
debt,  and  $2000  damages  and  costs.  The  damages  (o  be 
released,  &c.     Cost  $8.18^ 

Test,        John  Babnss,  Clerk." 


OP  MARYLAND.  171 


Chapnum,  adm'r,  vs,  Davis,  exc'x. — 1846. 


And  then  proved  by  John  B,  WiUsy  a  competent  witness^ 
that  in  1816^  1817,  or  1818^  the  witness  could  not  say  which^ 
Samuel  Chapman^  the  defendant's  intestate,  applied  to  John 
B.  WUby  Sr.f  the  father  of  witness,  for  a  loan  of  $1200, 
which  he,  the  said  Chapman^  stated  at  the  time  to  John  B. 
WUlSy  iSr.,  he  wanted  to  borrow  for  the  use  of  the  vestry  of 
Port  Tobacco  church,  and  that  he,  Chapmany  could  give  him 
an  order  on  the  vestry  of  said  church;  the  father  of  witness 
readied,  that  he  would  lend  him  the  money,  but  on  a  sugges- 
tion from  the  witness,  that  he  had  better  not  have  to  do  with 
so  many  persons,  said  that  he  would  lend  him.  Chapman^  the 
mcNtiey,  but  would  have  nothing  to  do  with  the  vestiy.  Chap- 
man  then  offered  to  give  him  security,  and  on  his  engagement  to 
do  80,  the  said  contract  of  loan  was  consummated ,  and  the  money 
on  a  subsequent  day  paid  to  Chapman^  and  a  note  wajs  drawn 
by  the  said  Chapman^  with  a  certain  WiUiam  Morris,  as  secu- 
rity. This  note  remained  so  for  some  time,  until  the  year 
1822,  when  the  said  John  B,  Wills,  Sr,,  the  obligee,  required 
that  the  same  should  be  renewed,  or  some  other  note  substituted 
in  the  place  of  it;  the  witness  was  under  the  impression,  that 
his  ftuher's  motive  in  so  requiring,  was  that  he  might  include 
the  interest  due  on  said  note  in  a  new  note;  that  accordingly 
the  said  Chapman  called  on  witness,  and  asked  him  if  he 
would  become  his  sui'ety,  when  witness  replied,  that  he  had 
better  call  on  Thomas  A.  Davis y  that  he,  the  witness,  did  not 
wish  to  become  surety  for  a  debt  due  to  his  father.  A  short 
time  after  this,  witness  saw  Chapman^  and  asked  him  whether 
he  got  Davis  as  his  surety  on  the  note  or  not,  and  Chapman 
replied  he  had.  The  plaintiff  also  proved  by  William  Morris, 
a  competent  witness,  that  he  was  the  said  Chapman^s  security 
on  the  first  note.  The  plaintiff  also  proved  by  William  Thomp- 
son, a  competent  witness,  that  the  plaintiff  paid  to  him,  as  the 
administrator  of  John  B.  Wills,  Sr.,  the  sum  of  $1400.87, 
being  the  one-half  of  the  judgment  hereinbefore  mentioned, 
for  which  he  gave  her  a  receipt;  the  plaintiff  here  rested  her 
case. 

The  defendant  then  proved  to  the  jury,  by  the  said  William 
Thompson,  that  the  one-half  of  said  judgment  had  been  paid 
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to  him  by  the  defendant^  and  the  other  half^  being  the  sum  of 
$1400.87,  by  the  said  plaintiff;  and  then  the  defendant,  for 
the  purpose  of  proving  to  the  jury,  that  on  or  about  the  29th  of 
July  1815,  the  said  Samuel  Chapman  and  Thomas  A.  Davis 
were  members  of  the  vestry  of  Port  Tobacco  church,  and  thai 
they  continued  members  of  said  vestiy  from  the  29(h  of  July 
1815,  to  the  time  of  their  signing  the  note  or  single  bill,  in 
1822,  to  the  said  John  B.  Willsy  Sir.,  so  as  aforesaid  given 
in  evidence  to  the  jury  by  the  plaintiff,  offered  parol  proof,  thai 
the  said  Davis  and  C/iapman  were  members  of  the  said  vestry 
in  1816,  and  remained  so  until  the  date  of  the  said  single  bill, 
signed  in  1822,  so  as  aforesaid  given  in  evidence  to  the  plaintiff, 
and  after;  but  the  plaintiff,  by  her  counsel,  objected  to  the  ad- 
missibility of  said  parol  evidence,  and  insisted  before  the  court, 
that  the  said  facts  could  only  be  proved  by  a  production  of  the 
record  of  the  vestry,  making  said  appointments  of  vestrymen, 
or  on  proof  of  their  loss. 

The  plaintiff  then  proved  by  said  witness,  that  in  1816, 
before  and  after  John  Edeleuy  late  deceased,  was  the  register 
of  said  church;  and  that  there  was  an  old  record  of  said  church 
kept  by  the  said  register;  that  sometimes  the  proceedings  of 
said  vestry  were  written  on  separate  pieces  of  paper;  that  he 
does  not  know  whether  the  appointment  of  vestrymen  of  said 
church  was  entered  on  said  record,  or  what  proceedings  were 
entered  thereon;  that  he,  the  witness,  was  not  the  register^  and 
did  not  keep  the  said  record:  he  also  proved,  that  /.  C  Im/- 
man  was  the  register  after  the  said  John  Edeten^  and  that  A. 
Bateman  was  roister  after  Mr.  Layman  was,  and  is  register 
of  said  church.  And  the  court  being  of  that  opinion,  rejected 
the  said  parol  evidence,  and  refused  to  suffer  it  to  go  to  the 
jury;  to  which  opinion  of  the  court,  and  on  their  refusal  to 
suffer  said  parol  evidence  to  go  to  the  jury,  the  defendant 
excepted. 

The  defendant  then,  for  the  purpose  of  letting  in  said  parol 
evidence,  proved  to  the  jury,  by  the  testimony  of  Walier 
Mitchell,  who  administered  on  the  estate  of  John  Edelen,  in 
conjunction  with  Eleanor  H.  Edelen,  the  widow  of  said  Jo/in, 
and  which  said  John  Edelen,  it  was  admitted,  was  the  register 
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of  said  vestry  in  1815;  that  no  record  or  other  papers  relating 
to  the  church  or  vestry  of  said  Port  Tobacco  church;  were 
found  by  him  among  the  papers  of  his  said  intestate^  but  he 
had  made  no  search  for  that  purpose.  And  also  proved  by 
AquiUa  Bateman,  the  present  register  of  said  vestry  of  the  said 
church;  who  proved,  that  he  had  been  and  was  register  of  the 
said  vestry  since  1826,  and  that  he  had  made  search  and  inqui- 
ries;  but  never  of  the  register  who  preceded  him,  or  their  admin- 
islratorS;  and  cannot  find,  and  never  has  seen  or  found  any 
record  of  the  proceedings  of  said  vestry  in  1815; — but  has  in- 
quired of  some  of  the  vestry  since  he  was  register, — or  any  other 
record  of  the  proceedings  of  said  vestry,  prior  to  the  12th  of 
April  1819.  The  plaintiff  objected  to  the  admissibility  of  the 
Cestimony  of  the  said  Mitchell  and  Batematiy  for  the  purposes 
aforesaid,  of  letting  in  the  parol  proof,  and  the  court  sustained 
die  said  objection  by  |daintiff 's  counsel,  and  refused  to  permit 
the  said  parol  testimony,  or  any  part  of  it,  to  go  to  the  juiy 
aforesaid;  to  which  opinion  of  the  court,  and  to  their  refusal  as 
aforesaid,  to  permit  said  evidence  to  go  to  the  jury,  for  the 
purposes  aforesaid,  the  defendant  excepted. 

The  defendant  then  offered  in  evidence  to  the  court  the 
following  original  paper,  having  first  proved  the  handwriting 
of  both  the  said  Davis  and  Chapman  thereto : 

"Saturday,  July  29th,  1815.  The  vestry  met  agreeably  to 
notice.  Present,  the  Rev.  Mr.  WeemSy  Samuel  Hanson^ 
St.,  Samuel  CSiapmatiy  WiUiam  Vincent ,  Horatio  Clagetty 
John  Matthews y  John  T.  Stodderty  and  Henry  H.  Chapmany 
who  resolved,  that  in  order  to  finish  the  church,  the  vestry,  or 
those  of  them  who  will  consent  to  the  plan,  will  agree  to  com- 
plete the  said  church  on  their  own  responsibility,  and  in  order 
to  reimburse  them  in  the  necessary  expenditure  thereof,  they 
do  further  resolve,  that  when  the  same  shall  be  completed,  the 
pews  fiball  be  sold  to  the  highest  bidder,  without  restriction  on 
the  purchaser  as  to  the  number  of  pews  he  may  purchase;  and 
also,  that  any  benefit  arising  from  the  scheme  of  a  lottery  in 
favor  of  said  church,  shall  exclusively  vest  in  favor  of  those 
persons  who  may  undertake  to  build  the  said  church. 
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^^Resolved  further^  that  any  money;  donation  or  subscription, 
or  that  may  hereafter  be  subscribed  ^  shall  be  payable  to  the 
persons  who  may  undertake  to  build  said  church,  it  beiDg 
understood  that  any  balance  due  from  the  vestiy  shall  be  first 
paid  out  of  the  money  already  subscribed  and  not  collected,  or 
collected  and  not  paid  over  to  the  vestry. 

^'Resolved,  that  to  carry  into  effect  the  within  resolutions, 
Messrs.  H.  H,  Chapmariy  John  T.  Stodderly  are  appointed 
our  agents,  for  the  purpose  of  managing  the  affairs  of  our  lot- 
tery, with  power  to  take  such  steps  as  to  them  may  appear 
expedient  to  the  final  adjustment  of  the  same,  and  that  H.  H. 
Chapman  and  Samuel  Chapman  shall  negotiate  any  loan  in 
the  manner  to  them  seeming  best,  which  the  vestry  pledge 
themselves  to  repay  on  such  terms  as  they  may  contract  for  the 
same." 

^^  We  whose  names  are  hereunto  subscribed,  do  agree  to  exon- 
erate Samuel Hansony  Sen^r,  Esq.,  and  John  MatthewSy  Esq.y 
from  any  responsibility  arising  from  the  aforegoing  resolutions. 

John  WeemSy  H.  H.  ChapmaUy  Samuel  Chapman,  Wilr 
liam  Vincent,  J.  T.  Stoddert,  Horatio  Gagett,  Thomas  A. 
Davis. 

Resolved,  that  Samuel  Chapman,  Horatio  CXagett,  and  Johi 
T.  Stoddert,  be  a  building  committee,  with  power  to  contract 
for  workmen,  materials,  and  for  the  purpose  of  famishing  the 
church." 

For  the  purpose  of  proving  that  the  said  Dams  and  CAqpnum 
were  members  of  the  said  vestry,  at  the  time  of  the  date  hereof; 
but  the  court  were  of  opinion  that  the  said  paper,  so  as 
aforesaid  offered  in  evidence,  was  no  evidence  that  Davis, 
whose  name  is  signed,  was  a  member  of  the  vestry  aforesaid 
at  the  time  of  the  date  thereof,  and  refused  to  suffer  the  same 
to  go  to  the  jury;  to  which  opinion  of  the  court,  and  their  refu- 
sal to  permit  said  paper  to  go  to  the  jury,  for  the  purpose  afore- 
said, the  defendant  excepted. 

The  plaintiff  took  an  exception  below,  upon  which  this  court 
did  not  act. 

The  defendant  appealed. 
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The  cause  was  argued  before  Archer^  C.  J.^  Dorsey 
and  Martin^  J. 

By  T.  F.  Bowie  and  Alexander  for  the  appellants^  and 
By  Causin  and  McMahon  for  the  appellees. 

Martin^  J.^  delivered  the  opinion  of  this  court. 

The  principal  question  presented  for  the  examination  of  the 
court  in  this  case^  is  that  which  respects  the  validity  of  the  plea 
in  abatement,  offered  by  the  defendant  to  the  amended  decla- 
ration of  the  appellee,  at  the  March  term  of  Charles  county 
court,  1842.  And  it  is  necessary  to  recur  to  the  pleadings,  for 
the  purpose  of  understanding  what  was  the  predicament  of  the 
defendant  below  at  the  time  he  exhibited  tius  plea  in  abate- 
ment. 

It  appears  that  the  writ  was  issued  on  the  12th  of  March 
1839.  At  the  August  term  of  the  court  in  the  same  year,  the 
plaintiff  filed  her  declaration,  to  which  the  defendant  {beaded 
non  assumpsit.  The  cause  was  continued,  under  a  general 
imparlance,  until  the  August  term  1841,  when  leave  was  ob- 
tained  by  the  plaintiff  to  amend  her  declaration.  This  leave 
was  not  exercised,  and  was  withdrawn  at  the  March  term  1842. 
At  this  term,  the  defendant  filed  his  first  plea  in  abatement^ 
^R^iich  was  rejected  by  the  court. 

At  the  same  term,  the  defendant  tendered  a  demurrer  to  the 
declaration,  but  which  the  court  refused  to  receive,  unless  the 
general  issue  was  withdrawn.  This  plea  was  accordingly 
withdrawn,  and  the  demurrer  renewed  and  sustained.  The 
idaintiff  then,  upon  leave,  amended  her  declaration,  and  placed 
the  defendant  under  a  rule  to  plead.  At  this  point  of  time,  the 
defendant  tendered  to  the  court  a  plea  in  abatement,  similar  to 
the  one  which  he  had  before  exhibited,  and  to  which  the  court 
again  entered  a  ne  recipiaivr.  The  plea  alleges,  as  maUer  in 
abatement,  a  variance  between  the  writ  and  declaration,  in  this 
respect:  That  the  plaintiff  sued  out  her  writ  as  administratrix 
of  Thomas  A.  Davis ,  and  has  declared  as  his  executrix. 

In  this  condition  of  the  pleadings,  the  counsel  for  the  appel- 
lee have  contended,  that  this  plea  in  abatement  came  too  late, 
and  that  the  county  court  committed  therefore  no  error  in  re< 
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jecting  it.  This  objection  to  the  plea  is,  we  think,  properly 
taken,  and  must  be  sustained. 

In  Chamberlin  against  Hitey  5  Watts y  374,  the  court  say: 
"A  plea  in  abatement  cannot  be  put  in  after  a  general  impar- 
lance, and  if  the  defendant  wish  to  preserve  his  right  to  such 
plea,  he  must  vary  his  form  of  prayer,  by  making  it  with  the 
reservation  of  his  right,  and  asking  a  special  imparlance,  which 
must  be  entered  on  the  record.  Nor  can  it  be  pleaded  after  a 
plea  in  bar,  and  if  a  plea  in  abatement  is  put  in  after  a  plea  in 
bar,  the  plaintiff  is  not  bound  to  reply  to  it.  It  ought  to  be 
pleaded  within  four  days  after  the  declaration  has  been  deUv- 
cred." 

In  Wilson  against  HamiltoHy  4  Sarg.  if  Raw.y  239,  it  is 
declared,  that  a  plea  in  abatement  can  never  be  pleaded  after  a 
plea  in  bar,  unless  the  matter  has  arisen  since  the  plea  in  bar, 
in  which  case  it  may,  provided  it  be  done  the  first  opportunity 
that  is  presented,  for  a  plea  in  bar  waives  only  matter  in  abate- 
ment, then  existing.     1  John.  Cas.,  101. 

Passages  from  these  cases  have  been  selected,  as  containing 
a  clear  and  distinct  statement  of  the  acknowledged  principle, 
that  when  the  party  has,  by  the  character  of  his  pleading, 
waived  all  objections  to  the  capacity  of  the  plaintiff,  or  any 
other  abateable  matter,  then  existing,  he  cannot  be  allowed  to 
resume  the  objection.  As  the  variance  which  the  defendant 
has  presented  as  pleadable  in  abatement,  existed  equally  be- 
tween the  writ  and  original  declaration,  and  the  writ  and  the 
amended  declaration,  the  amendment  of  the  nar,  and  the  rule 
to  plead  anew,  could  not  in  this  respect  change  the  rights  of 
the  parties.  The  matter  reUed  on  in  abatement  existed  at  the 
period  when  the  plea  in  bar  was  filed,  and  although  the  leave 
granted  to  plead  de  novOy  gives  to  the  defendant  the  right  to 
plead  any  plea  to  the  action  which  he  may  select,  it  does  not 
confer  the  right  to  raise  dilatory  objections,  of  which  the  party 
was  aware  when  he  exhibited  his  plea  in  bar,  and  which  he 
had  thus  surrendered. 

The  objection  next  taken  to  the  validity  of  this  plea,  that  it 
was  pleaded  without  demanding  oyer  of  the  writ,  is  equally 
fatal.     This  was  the  established  practice  in  the  English  courts. 
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and  the  right  to  plead  in  abatement^  a  variance  between  the 
writ  and  county  was  therefore  practically  abolished^  when  Lord 
Mansfield,  in  the  case  of  Boats  cLgainst  Edwards j  in  1779^ 
announced  to  the  bar^  that  the  practice^  for  the  defendants  to 
pray  oyer  of  the  original;  which  is  so  much  used  for  delay ^ 
was  not  warranted  by  any  principle  of  justice^  and  ought  not 
to  exist. 

In  Holt  against  Finchy  1  WU.y  394,  the  court  say:  "Por- 
medy,  when  the  whole  original  writ  was  spread  in  the  same 
roll  with  the  county  if  a  variance  appeared  between  the  writ 
and  count,  the  defendant  might  take  advantage  thereof,  either 
by  motion  in  arrest  of  judgment,  writ  of  error,  plea  in  abate- 
ment, or  demurrer.  But  afterwards  it  was  determined,  that  if 
the  defendant  will  take  advantage  of  a  variance  between  the 
writ  and  coimt,  he  must  demand  oyer  of  the  writ,  and  shew  it 
to  the  court." 

This  practice  appears  to  have  been  adopted  in  several  of  the 
American  courts,  where  the  first  process  is,  as  in  Maryland,  a 
capias  ad  respondendum.  In  the  case  of  the  Bank  of  New 
Brunswick  against  Arrdwsmithy  4  Hals.,  284,  the  Chief 
Justice,  after  having  examined  the  leaining  on  this  branch  of 
the  law,  says:  ^'From  the  view  which  has  been  taken  of  the 
practice  in  the  court  of  King^s  Bench,  to  which  the  proceed- 
ings of  this  court  have  most  nearly  approached,  and  to  which 
we  have  been  accustomed  to  resort  for  precedent,  when  regu- 
lations of  our  own  are  wanting,  it  appears  that  at,  and  prior  to 
the  year  1776,  oyer  of  the  writ  was  constandy  granted;  and  I 
am  not  aware  that  in  this  court  the  practice  has  since  been 
abrogated  or  denied.  The  defendant  may  therefore  avail  him- 
self of  a  variance  between  the  writ  and  declaration,  either  by 
oyer  and  plea,  as  has  been  done  in  the  present  case,  or  by  a 
motion  to  set  aside  the  proceedings  for  irregularity." 

In  Shcum  against  Slocum,  8  Watts,  371,  the  court  main- 
tain the  proposition,  ^Hhat  a  variance  between  the  writ  and  the 
declaration,  could  only  be  taken  advantage  of  by  craving  and 
obtaining  oyer  of  the  writ,  and  then  pleading  the  variance  in 
abatement."  Thfi  same  doctrine  is  distinctly  announced  in 
CMracagainst  Reinecker,  11  Wheat,,  302,  where  the  Supreme 
23        v.4 


178  CASES  IN  THE  COURT  OF  APPEAI^ 

Chapman,  adm'r,  vs.  Dayis,  exc'x. — 1846. 

Court  declare^  that  if  in  any  case  a  variance  between  the  writ 
and  declaration  can  be  taken  advantage  of  by  the  defendant, 
it  is  an  established  rule^  that  it  cannot  be  done  except  upon 
oyer  of  the  original  writ^  granted  in  some  proper  stage  of  the 
cause. 

It  is  certainly  tnie^  that  in  this  State  the  writ  is  in  courts  and 
forms  a  part  of  the  record  ^  and  bears  in  this  respect  no  analogy 
to  the  practice  of  the  English  courts.  But  it  is  too  narrow  a 
view  of  the  subject  to  suppose^  that  in  demanding  oyer  of  the 
writ,  the  only  purpose  is  to  place  it  on  the  rolls  of  the  court, 
and  to  make  it  a  part  of  the  record.  The  writ,  it  has  been 
determined  is,  without  oyer,  no  part  of  the  pleadings,  or  even 
the  proceedings  in  the  cause.  And  the  object  of  craving  and 
obtaining  oyer  of  the  writ  may  well  be,  to  bring  it  to  the  view 
of  the  court,  by  making  it  a  part  of  the  pleadings,  and  thus  put- 
ting the  defendant  in  a  situation  to  plead  any  variance  that  may 
exist  between  the  writ  and  declaration,  in  abatement,  or  to  file, 
according  to  some  of  the  cases,  a  special  demurrer.  Although 
we  consider,  that  the  variance  in  this  case  between  the  writ 
and  count,  was  a  matter  which  the  defendant  could  have 
pleaded  in  abatement,  if  he  had  presented  the  objection  in  due 
time,  and  in  a  properly  constructed  plea,  the  court  below  could 
not  do  otherwise  than  reject  the  plea,  under  the  circumstances 
in  which  it  was  exhibited. 

If  this  was  a  case  in  which  the  plaintiff  could  only  have 
maintained  an  action  in  her  individual  capacity,  the  addition 
of  the  word  ^^administratrix,"  might  have  been  treated  as  a 
superfluous  description.  This  is  the  language  of  the  court  in 
Sa8$ccr  against  Walker's  Ex'ts,  6  O.  ^  /.,  107.  The  Chief 
Justice  says,  ^^if  the  appeal  bond,  on  which  the  suit  was  brought^ 
was  a  contract  on  which  the  plaintiffs  could  sustain  an  action 
only  in  their  individual,  and  not  in  their  representative  capa- 
city, then  the  addition  of  the  word  executors,  in  the  writ^  mi^t 
be  construed  and  treated  as  a  superfluous  description,  and  not 
irregular,  the  demand  being  the  same."  But  the  case  just 
referred  to  establishes  the  proposition,  that  upon  the  cause  of 
action  now  under  consideration,  the  plaint^^^ould  have  main- 
tained an  action,  either  in  her  personal  or  representative  cha- 
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meter;  and  having  sued  in  the  latter  capacity^  she  was  bound, 
we  think,  to  sustain  it.  The  result  is,  that  if  oyer  of  the  writ 
had  been  prayed  and  granted,  the  pleadings  would  have  pre- 
sented a  variance,  of  which  the  defendant  could,  at  the  proper 
time  have  availed  himself,  by  plea  in  abatement. 

It  is  perceived,  from  the  fact  of  the  court  having  addressed 
itself  to  this  plea  in  abatement,  that  it  is  regarded  as  properly 
and  legally  forming  a  part  of  the  record.  The  afSdavits  having 
shown,  that  a  plea  in  abatement  was  tendered  by  the  defendant 
below,  immediately  upon  the  declaration  being  amended,  and 
a  role  to  plead  laid,  and  that  to  this  plea  a  ne  recipiatur  was 
directed  by  the  court,  it  was  the  duty  of  the  clerk  to  have 
entered  these  proceedings  on  the  record  of  the  court,  and  having 
omitted  to  do  so,  the  record  was  properly  corrected.  While  we 
are  of  opinion,  therefore,  that  the  court  below,  in  directing  an 
amendment  of  the  record,  in  accordance  with  the  fact,  com- 
mitted no  error,  we  desire  to  be  understood  as  expressing  no 
opinion  on  the  question,  whether  an  order  of  this  kind  can  be 
the  subject  of  appeal? 

The  first  and  second  exceptions  have  been  abandoned. 

It  appears  from  the  question  presented  by  the  third  bill  of 
exceptions,  that  after  issue  was  joined,  the  plaintiff  produced, 
aod  offered  to  read  in  evidence  to  the  jury,  the  letters  testa- 
mentary, granted  to  her  by  the  orphans  court  of  Cfuxrles 
county,  as  executrix  of  the  will  of  Thomas  A.  Davis.  As  the 
iflBue  was  joined  on  the  count,  we  can  perceive  no  just  objection 
to  the  admissibiUty  of  this  testimony.  The  plaintiff  declared 
as  executrix,  and  it  was  certainly  competent  to  show,  by  the 
testamentary  letters,  that  she  was  entided  to  the  character  she 
had  assumed.  We  concur,  therefore,  with  the  court  below  in 
this  exception. 

The  question  presented  by  the  ftmrth  exception,  relates  to 
the  admissibility  of  the  parol  evidence  offered  by  the  defendant, 
to  prove  that  Samuel  Oiapman  and  Thomas  A.  Davis ^  were 
members  of  the  vestry  of  Port  Tobacco  church,  about  the  29th 
of  July  1815;  and  that  they  continued  members  of  the  vestry, 
from  the  29th  of  July  1815,  to  the  time  of  their  signing  the 
note,  in  1822,  to /oAn  £.  TfiUs. 
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The  fact  proposed  to  be  proved  by  the  defendant^  was  mate- 
rial to  the  issue^  as  the  jury  might  have  found  from  the  poation 
of  Davisy  as  a  member  of  the  vestry^  in  connection  widi  other 
testimony^  that  he  intended  to  sign  the  note  in  question^  not  as 
the  surety  of  Chapmany  but  as  a  principal  obligor.  And  the 
right  of  the  defendant  to  introduce  this  testimony,  turned  on 
the  question,  whether  it  was  incumbent  on  him  to  produce  the 
record  of  the  vestry  as  the  best  evidence,  that  Thomas  A, 
Davis  was,  at  the  period  referred  to,  one  of  its  memben. 

The  object  of  the  evidence  was^  to  prove  a  continuing  mem- 
bership  by  Davis ^  from  1 815  to  1822,  and  this  is  a  fact  which 
could  be  established  by  his  acts.  The  proposition  of  the  defen- 
dant must  then  have  been,  not  to  give  evidence  of  the  election 
or  appointment  of  Mr.  Davis  as  a  member  of  the  vestry,  but 
to  show  by  his  acts  and  conduct,  diat  he  continued  for  the 
period  referred  to,  to  exercise  the  functions  of  a  member  of  the 
vestry,  and  was  a  member.  In  this  aspect  of  the  case,  we  can 
perceive  no  objection  to  the  introduction  of  the  testimony. 

In  Bevan  against  Williams y  3  Tferm.,  635,  note  a,  the  action 
was  for  non-residence,  against  a  clergyman;  and  the  single 
question  was,  whether  the  plaintiff,  in  order  to  maintain  this 
action,  must  prove  admission,  institution,  and  induction?  The 
plaintiff  did  prove  several  acts  done  by  the  defendant,  as  panon 
of  the  parish,  such  as  receiving  tithes,  serving  the  church,  and 
acting  in  other  respects  as  parson.  Upon  this  question  Jjfd 
Mansfield  said,  '^all  evidence  is  according  to  the  matter  to 
which  it  is  applied,  and  the  person  against  whom  it  is  used. 
Against  a  third  person  there  might  be  some  reason  for  the  objec- 
tion; but  as  against  the  man  himself,  his  own  letters,  receiving 
tithes,  and  cutting  timber  on  the  glebe,  are  decisive." 

We  think,  therefore,  that  it  was  competent  for  the  defendant 
to  prove,  by  parol  evidence,  that  Thotnas  A.  Davis  acted  as  a 
member  of  the  vestry,  ftom  1815  to  1822,  and  that  the  court 
below  erred  in  rejecting  the  testimony  offered  for  this  purpose. 

The  instrument  of  writing,  set  out  in  this  bill  of  exception, 
as  the  paper  of  the  29th  of  July  1815,  was  clearly  inadmissible. 
This  paper,  standing  alone,  furnished  no  evidence  that  Thofnas 
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A.  DwDU  was  a  member  of  the  vestry  at  its  date^  and  the  court 
below  committed  no  error  in  rejecting  it. 

As  it  is  apparent  from  the  record,  that  the  appellant,  at  the 
trial  below,  had  not  the  benefit  of  the  fact  which  he  proposed 
to  establish  by  parol  evidence,  that  Thomas  A.  Davis  was  a 
vestryman  of  the  Port  Tobacco  church  in  1816,  and  from 
thence  to  1822,  and  as  we  think  the  court  erred  in  rejecting 
this  testimony,  the  judgment  of  the  county  court  will  be  re- 
versed^ and  ^procedendo  awarded. 

JUDGMENT  REVERSED  AND  PROCEDENDO  AWARDED. 


Barbara  E.  Hume,  et  al.,  vs.  John  E.  Pumphrey. — De- 
cember 1846. 

In  the  year  1826,  the  owner  of  a  negro  slave  conveyed  her  in  trust  for  the 
solo  and  ezclusive  use  of  his  daughter,  during  the  time  she  may  live  and 
remain  anmarried,  or  for  life ;  and  after  her  death  or  marriage,  unUJ  such 
time  WB  the  eldest  of  her  children  shall  come  of  age  or  be  married,  on  which 
event  the  trustee  was  directed  to  convey  the  same  absolutely  unto  the  chiL 
drsn  of  the  grantor's  daughter.  The  mother  married  again  in  1842 ;  and 
in  1844,  the  trustee  conveyed  the  property  to  the  grand.children.  In  an 
action  cf  trtmer  for  the  slave,  brought  by  the  grand-children  a  few  days 
after  the  conveyance  to  them,  and  after  demand  and  refusal,  the  defendant 
proved,  that  he  had  been  in  possession  of  the  slave  some  five  or  six  yearn, 
Qsing  and  claiming  her  as  his  own,  and  that  the  trustee  was  frequently  in 
the  coanty  where  the  defendant  resided  during  that  time.  Hkld,  that  this 
case  was  within  that  class  of  cases,  where  not  only  adverse  possession  and 
claim  of  title  for  the  time  limited  by  the  act  of  Assembly,  are  necessary 
to  bar  the  plaintiff's  recovery,  but  it  must  be  made  appear  to  the  jury,  that 
neh  adverse  possession  and  claim  of  the  defendant,  were  known  to  the 
trustee  three  years  before  the  institution  of  the  suit. 

Where  a  slave  was  conveyed  in  trust  for  the  use  of  it,  for  life,  and  after  her 
death  tho  trastee  was  directed  to  convey  the  same  to  B,  and  neither  the 
trustee,  nor  B,  were  entitled  to  the  poesession  during  the  life  of  A,  there 
be  no  presumption  of  knowledge  on  the  part  of  the  trustee,  that  the 
or  poesession  of  another  party  claiming  under  A,  was  adverse  to  his 
right. 

The  defendant,  by  his  examination  of  a  witness  in  chief,  proved,  that  the 
witnesBy  as  a  constable,  had  sold  the  negro  in  controversy  to  him,  and  so 
in  eflbet  gave  evidence  of  a  sale  under  a^.  /a«,  or  some  process  of  ezeeu- 
tion.    Under  each  circamstances  the  plaintiff,  by  cross-ezamination  of  the 
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same  witnen,  will  be  permitted  to  ^ive  parol  ovidenee  of  the  undiaeloted 
part  of  the  contents  ot  the  fieri  facias. 

Appeal  from  Prince  Oeorge^s  county  court. 

This  was  aa  action  of  trover y  brought  by  the  appellants 
against  the  appellee^  on  the  28th  March  1844,  for  a  negro 
woman  called  Mary^  a  slave  for  life.  The  defendants  pleaded 
7ion  cvly  and  limitations.     The  verdict  was  for  the  defendant. 

In  the  trial  of  this  cause,  the  plaintiffs  to  support  the  issues 
on  their  part,  offered  in  evidence  the  deed  from  Benjamin 
Berry  to  R.  Beaky  as  follows,  to  wit : 

"This  Indenture,  made  this  14th  March  1826,  between  Ben- 
jamin Berry y  of  Prince  George*s  county,  MaryUmdy  of  the 
first  part,  and  Robert  Beaky  of  the  city  of  Washington  and 
District  of  Colvmbiay  of  the  second  part,  and  Eleanor  Berry y 
the  daughter-in-law  of  the  said  Benjamin  Berry y  and  Barbara 
Ellen  Berry y  Amanda  Eugenia  Berry y  and  Rttssia  RasaKa 
Berry y  daughters  of  the  said  Eleanor  Berry y  and  grand-chil- 
dren of  the  said  Benjamin  Berry,  all  of  Prince  George's 
county,  of  the  third  part,  witnesseth,  that  whereas  the  said 
Benjamin  is  anxious  to  provide  for  the  support  and  mainte- 
nance of  his  said  daughter-in-law,  and  his  said  grand-children, 
(for  which  they  are  dependent  on  him,  the  said  Benjamin 
Berry ^  that  is  to  say,  for  his  said  daughter-in-law^  so  long  as 
she  shall  remain  a  widow  and  immarried,  and  for  his  said 
grand-children,  and  their  heirs,  forever.  Now  this  indenture 
witnesseth^  that  the  said  Benjamiuy  for,  &c.,  hath  given,  &c., 

and  by  these  presents  do  give,  &c.,  unto  the  said y  hit 

heirs  and  assigns,  all  that  tract  or  parcel  of  land,  &c.,  together 
with  all  the  negro  slaves,  Scc.y  their  increase,  &c.,  all  of  which 
will  more  fully  appear  by  the  schedule  hereunto  annexed^ 
marked  A,  situate,  being  and  employed  upon,  and  esteemed 
and  taken  as  belonging  to  the  said  tract  or  parcel  of  land^  and 
capital  messuage  3  also  a  litde  negro  boy  named  Lemuel y  which 
lives  upon  the  land  where  the  said  Benjamin  Berry  now  lives^ 
in  trust,  however,  for  the  following  purposes,  and  no  other  use^ 
that  is  to  say,  that  the  said  Robert  BecUe  shall  retain  the  legal 
title  to  all  the  said  property,  during  the  life  and  widowhood  of 
the  said  Eleanor  Berry,  and  after  her  death  or  marriage^  until 
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each  time  as  the  eldest  of  her  children  shall  come  of  age  or  be 
roamed;  on  which  event  or  events^  the  said  Robert  Becde  shall 
convey  the  unconditional  title  in  fee  to  all  the  said  property^ 
both  real  and  personal  ^  unto  the  said  children^  and  their  heirs^ 
or  such  of  them  as  may  be  living  at  the  time  of  such  convey- 
ance^  and  to  the  issue  of  any  of  such  as  may  be  dead^  such 
issue  to  take  under  said  conveyance  in  the  same  manner  that 
they  would  take  under  the  statute  of  distributions^  in  case  the 
property  were  to  be  descended  from  an  ancestor^  dying  at  the 
time  when  such  conveyance  may  and  ought  to  be  made;  and 
the  said  Robert  Beale  shall  permit  the  said  Eleanor  Berry  to 
have  and  enjoy  the  sole  and  exclusive  use  of  all  the  said  pro- 
peity^for  and  during  the  time  in  which  she  shall  and  may  live 
and  remain  unmarried.  In  witness  whereof ,  the  aforesaid 
parties  of  the  first  and  second  part  have  hereunto  set  their  hands 
and  seals  J  the  day  and  year  first  above  written." 

^^A. — ^A  schedule  of  the  property  as  far  as  it  can  be  remem- 
bered and  referred  to  in  the  annexed  deed^  and  called  for  as 
the  property  marked  A:  five  negro  men^  viz.^  &c.;  eleven 
negro  women^  il/ory/'  &c. 

And  proved;  that  negro  Mart/y  the  property  in  controversy^ 
was  the  property  originally  of  Benjamin  Berry ^  grantor  in  the 
above  deed;  and  the  same  negro  Mary  named  in  the  schedule 
thereof;  they  further  proved  the  marriage  of  Eleanor  Berry, 
to  whom  the  estate  in  the  property  mentioned  in  the  said  deed 
was  given  during  widowhood;  to  have  taken  place  in  October 
1842;  and  that  the  plaintiffs  in  this  case  were  the  parties  named 
in  the  said  deed  to  whom  the  said  property,  in  the  event  of  the 
death  or  marriage  of  the  said  EUtanor,  was  to  belong;  and 
further  gave  in  evidence  the  deed  of  Robert  Beale,  to  the 
{daintiffs  in  this  case;  in  1844;  for  the  property  in  question. 
And  that  before  suit  brought;  the  plaintiffs  demanded  the  said 
negro  in  controversy;  and  the  defendant  refused  to  deliver 
her  up. 

The  defendant  then  proved  by  competent  witnesses;  that 
he  had  been  in  possession  of  the  said  negro  since  1838  or 
1839;  using  and  claiming  her  as  his  owu;  and  that  R.  Beale, 
the  trustee  mentioned  in  the  deed;  was  frequently  in  the  county ; 
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between  that  date  and  the  institution  of  this  suit;  and  prayed 
the  court  to  instruct  the  jury^  that  if  they  find  from  the  evidence 
that  the  defendant  in  this  case  had  possession  of  the  said  slave 
in  controversy^  for  more  than  three  years  next  before  the  insti- 
tution of  this  suit,  using  and  claiming  her  as  his  own,  then  the 
plaintiffs  were  not  entitled  to  recover;  which  opinion  the  court, 
(Maoruder,  C.  J.,)  gave.    The  plaintiffs  excepted. 

2nd  Exception.  After  the  preceding  exception  had  been 
taken,  (the  testimony  in  which  it  is  agreed  shall  be  taken  as 
part  of  this,)  the  plaintiffs,  in  further  support  of  the  iasues  on 
their  part  joined,  offered  to  prove  by  the  cross-examination  of 
John  JR.  Walker,  (who  had  been  examined  by  the  defendant, 
and  who  had  stated,  in  answer  to  the  defendant's  interrogatory, 
that  he  had  sold  the  said  negro  Man/y  as  constable,  in  the  year 
1837,  to  one  John  T.  Berry y  who  had  sold  her  to  the  defen- 
dant in  1838;)  that  said  sale  to  Berry  was  made  under  a  writ 
i^  fieri fadasy  in  his  hands,  as  constable,  against  the  goods 
and  chattels  of  Eleanor  Berry y  mentioned  in  the  said  deed, 
and  that  said  defendant  claims  tide  to  said  negro,  under 
his  purchase  from  said  John  T.  Berry;  but  the  defendant's 
counsel  objected  to  the  evidence:  (he  court,  (OIagrudkr,  C. 
J.,)  sustained  the  objection,  being  of  opinion  that  it  was  not 
competent  to  the  plaintiffs  to  establish,  by  parol  proof,  any  sale 
of  said  slave,  in  virtue  of  a  fieri  fadasy  without  producing  the 
said  writ,  or  showing  that  it  was  not  in  his  power  to  produce 
(he  same,  although  he  had  taken  the  steps  required  by  law  to 
enable  him  to  produce  it,  or  wi(hout  accounting  for  the  non- 
production  of  said  ^. /a.  To  this  opinion  of  (he  court,  and 
their  refusal  to  permit  the  testimony  to  go  to  the  jury,  the 
plaintiffs  excepted. 

The  plaintiffs  appealed  to  this  court. 

The  cause  was  argued  before  Archer,  C.  J.^  Dorset, 
Spenoe  and  Martin,  J. 

By  Tuck  and  Diooes  for  the  appellants,  and 
By  C.  C.  Magruder  for  the  appellee. 
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Dorset,  J.^  delivered  the  opinion  of  this  court. 

The  plaintiffs  having  proved  their  title  to  the  negro  slave^ 
for  the  conversion  whereof  the  present  action  of  trover  was 
instituted,  and  a  demand  and  refusal  before  the  institution  of 
their  suit,  the  defendant  then  proved,  that  he  had  been  in  pos- 
session of  the  said  negro  since  1838  or  1839,  using  and  claiming 
her  as  his  own;  and  thereupon  prayed  the  court  to  instruct  the 
jury,  ^<that  if  they  found  from  the  evidence,  that  the  defendant 
in  this  case,  had  possession  of  the  slave  in  controversy  for  more 
than  three  years^  next  before  the  institution  of  this  suit,  using 
and  claiming  her  as  his  own,  then  the  plaintiffs  were  not  enti- 
dedto  recover."  Which  instruction  the  court  gave,  and  the 
propriety  of  their  having  done  so,  forms  the  subject  of  appeal 
on  the  first  bill  of  exceptions. 

YHiether  a  ]daintiff,  having  both  the  right  to  the  property  and 
to  its  possession,  during  the  period  of  such  claim,  user  and  pos- 
session, by  a  defendant,  could  successfully  resist  such  a  prayer 
as  that  made  by  the  present  defendant,  which  excludes  from 
the  consideration  of  the  jury  all  enquiry  as  to  the  knowledge  of 
the  plaintiff,  of  such  possession,  user  and  claim,  is  a  question 
upon  which  it  is  unnecessary,  and  therefore  not  intended  by 
us,  to  express  any  opinion. 

In  this  case,  until  within  less  than  two  years  before  the 
institution  of  this  suit,  neither  the  present  plaintiffs,  nor  Robert 
Beale,  the  trustee,  under  whose  conveyance  they  acquired 
their  legal  tide,  had  any  right  to  the  possession  of  the  negro 
in  controversy.  By  the  express  terms  of  the  deed  of  trust 
from  Benjamin  Berry,  Eleanor  Berry  was  ^'to  have  and  enjoy 
the  sole  and  exclusive  use  of  all  the  said  property,  for  and  during 
the  time  in  which  she  shall  and  may  live  and  remain  unmai- 
ried,  without  molestation  or  hindrance"  of  the  said  trustee, 
^fca/tor  jBerry'^'interest  in  the  property  conveyed^  terminated, 
by  her  marriage,  in  1842,  until  when,  Beale,  the  trustee,  unless 
infomied  to  the  contrary,  might  naturally  conclude,  that  the 
n^o  girl  Mary  remained  in  the  possession  of  Eleanor  Berry, 
or  those  rightfully  claiming  under  her.  A  possession  in  another 
person,  adversary  to  her  rights  or  his  own,  he  had  no  reason  to 
anticipate^  and  his  knowledge  thereof,  without  proof,  is  not  to 
24        V.4 
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be  presumed.  The  facts  submitted  to  the  finding  of  the  jury 
by  the  defendant's  instruction^  as  granted  by  the  courts  might 
all  be  true^  and  yet  not  be  any  invasion  of  the  possessory  righlB 
of  the  trustee^  for  which  he  could  seek  any  legal  redress.  The 
defendant  may  have  acquired,  by  purchase,  the  usufructuaiy 
possessive  right  of  Eleanor  Berry y  and  in  virtue  of  such  title, 
possessed,  used,  and  claimed,  negro  Mary  as  his  own.  This 
case,  therefore,  falls  clearly  within  that  class  of  cases,  where 
not  only  adverse  possession  and  claim  of  title,  for  the  time 
limited  by  the  act  of  Assembly,  are  necessary  to  bar  the  plain- 
tiff's recovery,  but  it  must  be  made  appear  to  the  jury,  that 
such  adverse  possession  and  claim  of  the  defendant,  were  known 
to  Robert  Beale,  the  trustee  of  the  plaintiffs,  three  years  before 
the  institution  of  this  suit.  It  hence  follows,  that  the  county 
court  erred  in  instructing  the  jury,  as  they  in  effect  did^  that 
three  years  possession  of  negro  Mary,  by  the  defendant  using 
and  claiming  her  as  his  own,  before  the  commencement  of  the 
action,  barred  the  plaintiff's  recovery,  whether  their  trustee 
had  knowledge  of  such  possession,  user,  and  claim,  or  not. 

In  rejecting  the  testimony  offered  by  the  plaintiff's  cross- 
examination  of  the  defendant's  witness,  John  R.  Walker,  as 
stated  in  the  second  bill  of  exceptions,  we  think  the  court  below 
also  ened.  The  defendant,  by  his  examination  of  the  witness 
in  chief,  having  proved,  that  he,  (the  witness,)  as  constable, 
had  sold  negro  Mary  to  John  T.  Berry,  in  1837,  who,  in 
1838,  sold  her  to  the  defendant,  thereby,  in  effect,  gave  evi- 
dence to  the  jury,  that  such  sale  was  made  under  ^  fieri  facias^ 
or  some  process  of  execution.  The  plaintiffs,  thus  suddenly 
apprised  of  the  existence  of  a  written  paper, — of  which  we  can- 
not assume  that  they  had  any  previous  knowledge;  or  had  then 
any  means  of  producing;  or  had  any  reason  to  expect  its  being 
in  any  way  referred  to  at  the  trial,  and  its  contents  partially 
given  in  evidence  to  the  jury,  and  relied  on  by  the  defendant, — 
could  not  be  expected  to  have  taken  the  requisite  steps  to  prove 
its  contents,  according  to  the  strict  requirements  of  law;  or  to 
enforce  its  production  by  a  subpoena  duces  tecum;  or  if  lost, 
destroyed  or  mislaid;  or  if  in  the  possession  of  the  defendant,  to 
have  laid  a  proper  foimdation  for  the  proof  of  its  contents  by 
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secondary  evidences^  and  therefore^  as  well  upon  principles 
of  reason  and  justice^  as  of  law^  ought  to  have  been  permitted 
to  give  in  evidence  the  undisclosed  part  of  the  contents  of  the 
fieri  facias  J  by  the  same  kind  of  testimony  that  the  disclosed 
portion  of  the  contents  of  the  writ  had^  already  by  the  defen- 
dant^ been  laid  before  the  jury.  Suiprise  and  injustice  would 
be  the  result,  if  a  dilSerent  principle  were  to  prevail  in  many 
cases,  in  some  respects  similarly  circumstanced.  We  dissent^ 
therefore^  from  the  county  court's  opinion,  and  refusal  to  per- 
mit the  testimony  offered  by  the  plaintiff's  cross-examination 
of  the  witness  to  go  to  the  jury,  as  stated  in  the  second  bill  of 
exceptions. 

Dissenting  from  the  county  court  on  both  bills  of  exceptions, 
their  judgment  is  reversed.    Let  a  procedendo  issue. 

JUDGMENT   REVERSED   AND   PROCEDENDO   AWARDED. 


John  Lloyd,  Adm'r  of  Thomas  Janney,  Survivor  op  J. 
D.  Brown,  vs.  Teresa  Burgess,  Adm'x  of  Thomas 
Burgess. — December  1846. 

Upon  a  bond,  reciting,  ''whereas  the  above  boand  S  and  P  have  obtained  an 
injanction  to  stay  proceedings  at  law,  and  judgment  rendered  against  them 
in,"  &c.,  with  condition  to  "prosecute  the  said  writ  of  injunction  with  efiect, 
and  satisfy  and  pay,  as  well  the  judgment  as  all  costs,"  &c.,  that  shall 
accrue  in  the  chancery  court,  or  be  occasioned  by  delay  of  the  execution, 
&C.,  unless  the  court  of  chancery  shall  decree  to  the  contrary,  and  shall, 
in  all  things,  .obey  such  order  and  decree  as  the  court  of  chancery  shall 
make  in  the  promises,  the  obligors  cannot  plead  in  bar,  that  the  parties 
did  not  obtain  any  injunction  from  the  court  of  chancery. 

A  party  administrator  cannot  deny  in  pleading,  a  fact,  which  his  intestate 
has  expressly  admitted,  under  his  hand  and  seal,  in  his  bond. 

A  party  is  estopped  from  denying  a  fact  recited  in  his  deed. 

The  rejoinder  of  general  performance  to  a  replication,  assigning  breaches  of 
a  condition,  is  defective  on  general  demurrer. 

Coorts  of  law,  upon  general  demurrer,  will  give  judgment  against  the  party 
who  commits  the  first  error  in  pleading. 

A  plea  in  bar,  to  an  action  ou  an  injunction  bond,  which  set  up  as  a  defence 
to  a  breach  of  the  condition,  that  after  the  writ  of  injunction  obtained 
against  two  defendants,  both  prosecuted  with  effect  their  bill,  until  the 
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death  of  one ;  that  the  raryivor  also  proeecated  with  eflfect,  until  hk  death ; 
that  no  administration  had  been  obtained  upon  the  estate  of  either,  and  that 
aflerwards  it  was  so  proceeded  in,  that  the  said  injunction  was  ditsolired 
hy  the  final  order  of  the  court  of  chancery,  is  no  defence.  The  courts  of 
law  must  consider  the  order  of  the  court  of  chancery  as  xegularly  awl 
legaily  passed,  and  will  not  assume,  tliat  the  chancery  cause  abated  by  ths 
death  of  the  complainants,  contrary  to  the  allegation  of  the  plea. 

Appeal  from  Charles  county  court. 

This  was  an  action  of  debty  commenced  by  the  appellants 
on  the  28th  July  1840,  upon  the  bond  of  Thomas  Joseph 
SpeakBy  Edward  Pye^  Thomas  Burgess,  and  William  S, 
Jones,  to  Thomas  Janney  and  John  D.  Brown,  dated  18lh 
August  1819,  with  condition  as  follows : 

'^Whereas  the  above  bound  Thomas  Joseph  S^eake  and 
Edward  Pye  have  obtained  an  injunction  to  stay  proceedings 
at  law,  and  judgment  rendered  against  them  in  Charles  county 
court,  by  the  above  named  Thomas  Janney  and  John  D. 
Brown,  for  the  sum  of  $2911.95,  and  costs.  Now  the  condi- 
tion of  the  above  obligation  is  such,  that  if  the  said  Thomas 
Joseph  Speake  and  Edward  Pye  shall  prosecute  the  said  vmi 
of  injunction  with  effect,  and  satisfy  and  pay  as  well  the  said 
sum  of  money  and  costs,  as  all  costs,  damages  and  charges  that 
shall  accrue  in  the  chancery  court,  or  be  occasioned  by  the 
delay  of  execution  on  the  said  judgment,  unless  the  court  of 
chancery  shall  decree  to  the  contrary,  and  shall,  in  all  things, 
obey  such  order  and  decree  as  the  chancery  court  shall  make 
in  the  premises,  then  the  above  obligation  to  be  of  none  effect, 
else,"  &c. 

After  oyer,  the  defendant  pleaded  general  performance,  and 
the  plaintiff  assigned  his  breaches,  by  way  of  replication,  in 
substance  as  follows : 

1st.  That  after  the  making  of  the  said  writing  obligatory, 
the  said  Tfwmas  Jos&ph  Speake  and  Edward  Pye  did  not, 
nor  did  either  of  them,  prosecute  with  effect  the  said  writ  of 
injunction  in  the  recital  and  condition  of  said  writing  obligatory 
mentioned,  contrary  to  the  form  and  effect  of  the  said  condition 
of  said  writing  obligatory,  whereby  the  said  plaintiff  had  sus- 
tained damage  to  the  value  of  six  thousand  dollars,  current 
money,  to  wit,  at  Charles  county  aforesaid,  and  this,  &c. 
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2nd.  That  after  the  makmg  of  the  said  writing  oUigatory^ 
the  said  Tl  /.  iS».  and  E.  P.j  in  ihe  recital  and  condition 
thereof  named^  did  not,  nor  did  either  of  them,  satisfy  and  pay 
the  said  sam  of  money,  to  wit,  $2911.95,  and  costs,  in  the  said 
recital  and  condition  of  said  writing  obligatory  mentioned,  or  any 
part  thereof,  whereby  the  said  plaintiff  has  sustained  damage 
to  the  value  of  six  thousand  dollars,  cunent  money,  &c. 

3rd.  That  after  the  making  of  the  said  writing  obligatory, 
the  said  T,  J.  S.  and  E.  P.,  in  the  recital  and  condition 
thereof  named,  did  not,  nor  did  either  of  them,  satisfy  and  pay 
all  costs,  damages  and  charges,  occasioned  by  the  delay  of  exe- 
cution on  the  said  judgment,  in  the  said  recital  and  condition 
of  said  writing  obligatory  mentioned,  whereby  the  said  plaintiff 
has  sustained  damage  to  the  value  of  six  thousand  dollars, 
current  money,  and  this  the  said  plaintiff  is  ready  to  verify, 
&c. ;  wherefore,  &c. 

The  defendant  rejoined  as  follows : 

1st.  That  E.  P.  and  T.  J.  S.  did  not  obtain  an  injunction 
in  the  court  of  chancery  to  stay  proceedings  at  law  upon  the 
judgment  rendered  against  them,  recited  in  said  bond,  nor  to 
stay  proceedings  at  law  upon  any  other  judgment,  &c. 

2nd.  That  E.  P.  and  T.  J.  8.  did  not  obtain  an  injunction 
in  the  court  of  chancery  to  stay  proceedings  at  law  upon  any 
judgment  obtained  in  Charles  county  court,  by,  &c.,  and  could 
not,  and  did  not,  prosecute  the  same  in  the  said  court  of  chan- 
cery; and  that  the  said  court  did  not  make  any  order  or  decree 
in  or  touching  said  judgment  at  law,  and  that  no  proceedings 
were  had  been  between  the  said  parties  in  the  said  court  of 
chancery,  and  so  the  said  bond  is  void,  &c. 

3rd.  That  according  to  the  said  condition,  the  said  T.  J.  S. 
and  E.  P.,  and  T.  P.,  and  W.  S.  J.y  became,  and  were 
bound  to  prosecute  with  effect  a  certain  injunction,  then  to  be 
obtained  in  the  court  of  chancery,  to  stay  proceedings  at  law 
upon,  dDc,  and  to  pay,  &c.  -,  and  so  the  defendants  in  fact  say, 
that  the  said  writing  obligatory,  &c.,  is  an  injimction  bond 
given,  to  take  effect  upon  the  obtaining  of  an  injunction  by  the 
said,  &c.,  to  stay  proceedings  at  law  upon  a  certain  judgment 
obtained,  d&c,  and  that  neither  T.  /.  £>.,  nor  E.  P.,  &c.. 
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have  obtained  any  such  injunction^  nor  have  any  proceedmgs 
to  delay  execution  upon  the  said  judgment  been  had  by  him 
in  the  court  of  chancery;  and  so  not  their  bond. 

4th.  That  they,  &c.;  did  not  obtain  an  injunction  from, 
&C.J  nor  institute  any  proceedings  in  chancery;  nor  did  the 
court  of  chancery  make  any  order  or  decree  in  the  premises, 
and  so  the  performance  of  the  condition  became,  and  was,  and 
still  is,  impossible. 

5th.  General  performance. 

6th.  Plene  cuhmnistramty  of  the  estate  of  Thomas  Burgess. 

7th.  That  while  the  said  T.  J.  S.  and  B.  P.  were  alive, 
they  did  w^ell  and  truly  prosecute  said  injunction,  and  did,  in  all 
things,  stand  to,  obey,  and  perform,  each  and  every  order  and 
decree  of  the  court  of  chancery,  mentioned  in  the  said  condition, 
until  afterwards,  to  wit,  on  the day  of  June,  eighteen  hun- 
dred and ,  when  the  said  /.  T.  S.  departed  this  life; 

and  that  after  his  death,  the  survivor,  E,  P.,  did,  during  his 
life,  well  and  truly  prosecute  said  injunction,  and  did,  in  all 
things,  stand  to,  obey,  and  perform,  each  and  every  order  and 
decree  of  the  court  of  chancery  in  the  premises;  that  afterwards 
E.  P,  died;  and  that  it  was  afterwards  so  proceeded  in  said 
injunction,  that  after  the  death  of  T.  J,  S.  and  E.  P.,  the 
said  writ  of  injunction  was  dissolved  by  final  order  of  the  court 
of  chancery,  of  27th  March  1840,  and  this,  &c. 

The  plaintiff  demurred  generally  to  the  1st,  2nd,  3rd,  4di, 
and  specially  to  the  7th,  rejoinders  of  the  defendant. 

The  5th  rejoinder  was  denied  generally,  with  an  assignment 
of  breaches,  as  in  the  1st  plea. 

Issue  was  joined  on  the  6th  rejoinder. 

The  defendant  joined  in  demurrer,  and  also  demurred  to  the 
surrejoinder  to  the  5th  rejoinder. 

After  this  the  defendant  prayed  leave  to  amend  his  7th 
rejoinder,  and  rejoined  anew : — 

"That  while  ihe  said  T.  J,  S,  and  E.  P.  were  alive,  they 
did  well  and  truly  prosecute  with  effect  said  injunction,  and  did, 
in  all  things,  stand  to,  obey,  and  perform,  each  and  every  order 
and  decree  of  the  court  of  chancery  mentioned  in  the  said  con- 
dition, and  then  proceeded  to  make  the  averments  as  in  the 
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fiist  7th  rejoinder,  filling  up  the  blanks  left  in  that  plea;"  and 
'^that  at  the  time  when  the  said  injunction  was  dissolved,  there 
was  no  administrator  or  executor  of  the  said  £>.  or  P.  in 
existence." 

To  this  amended  rejoinder  the  plaintifi*  demurred  generally. 

The  county  court  sustained  the  1st;  2nd,  3rd,  4th^  6th,  and 
the  7th  amended  rejoinders,  as  valid  bars  to  the  plaintiff's 
action,  and  rendered  final  judgment  for  the  defendant. 

The  plaintiffs  appealed. 

The  cause  was  aigued  before  Archbr,  C.  J.,  Dorsey, 
Spence  and  Martin^  J. 

By  Causin  and  J,  J.  Lloyd  for  the  appellants. 
No  counsel  appeared  for  the  appellee. 

Spence,  J.,  dehvered  the  opinion  of  this  court. 

This  was  an  action  of  debt  on  a  bond:  the  declaration  was 
in  the  usual  form,  to  which  the  defendant  pleaded  general 
performance:  the  plaintiff  replied,  and  assigned  breaches. 

To  the  plaintiff's  replication,  the  defendant  pleaded  seven 
sepamte  pleas,  by  way  of  rejoinder,  and  to  all  of  the  defen- 
dant's pleas,  by  way  of  rejoinder,  the  plaintiff  filed  demurrers, 
except  the  fifth. 

The  bond,  on  which  this  action  is  brought,  recites,  ^'whereas 
the  above  bound  Thomas  Joseph  Speake  and  Edward  Pye, 
have  obtained  an  injunction  to  stay  proceedings  at  law,  and 
on  a  judgment  rendered  against  them  in  Charles  county 
court,  by  the  above  named  Thomas  Javney  and  John  D, 
Browny'*  Sfc.y  and  the  condition  of  the  bond  is,  ^^that  the  said 
obligors  shall  prosecute  the  injunction  with  effect,  and  satisfy 
and  pay,  as  well  the  said  sum  of  money  and  costs,  as  all 
costs,  damages  and  charges,  that  shall  accrue  in  the  chancery 
court,"  dtc. 

The  defendant's  first  four  pleas,  by  way  of  rejoinder,  are 
each  of  them  obnoxious  to  the  same  fatal  infimiity,  namely, 
they,  each  of  them,  deny  a  fact  which  the  defendant's  intestate 
has  expressly  admitted  under  his  hand  and  seal,  in  his  bond. 
In  the  recital  of  the  bond  it  is  said,  ^^that  the  obligors,  Speake 
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and  Pye,  hav^  obtained  an  injunction  to  stay  proceedings  at 
law^"  and  in  each  of  these  pleas,  by  way  of  rejoinder,  this  fact 
is  denied.  The  law  is  clearly  settled  upon  authority,  that  a 
party  is  estopped  from  denying  a  fact  recited  in  his  deed. 

LordDenman,  C.  /.,  in  the  case  of  Bowman  vs,  Taylor  and 
others y  29  Eng,  Com,  Law  Rep.yp.  90,  in  his  opinion,  uses  this 
language:  ^^As  to  the  doctrine  laid  down  in  Co.  Litt.j  352  B., 
that  a  recital  doth  not  conclude,  because  it  is  no  direct  aflSmUr 
tion:  the  authority  of  Lord  Coke  is  a  very  great  one;  but  still, 
if  a  paity  has,  by  his  deed,  recited  a  specific  fact,  though  intro- 
duced by  ^whereas,'  it  seems  to  me  impossible  to  say,  that  he 
shall  not  be  bound  by  his  own  assertion,  so  made  under  seal." 
Vkle  Fridge  vs.  StcUey  use  of  Kirk,  3  6r.  (J*  /.,  114.  Lain- 
son,  ex^tr  of  Owen  Griffiths y  vs.  TVcmcrc,  28  Eng.  Com, 
Lawy  214.     SheUey  vs.  Wright y  Wille's  Rep.y  9. 

The  defendant's  fifth  plea,  by  way  of  rejoinder,  is  noihing 
more  than  a  repetition  of  her  plea  of  general  performance,  and 
in  nearly  the  same  words,  and  is,  therefore,  no  answer  to  the 
plaintifi*'s  replication;  neither  does  it  traverse  or  avoid  the 
breaches  assigned  in  the  replication.  This  would  have  been 
a  good  ground  of  demurrer,  but  the  plaintiff,  instead  of  demur- 
ring, filed  his  surrejoinder  thereto,  and  again  assigned  a  breach 
of  the  bond,  to  wit:  <^that  the  said  Speake  and  Pye  did  not,  nor 
did  either  of  them,  prosecute  with  efiect  the  said  writ  of  injunc- 
tion," &c.  To  this  surrejoinder  the  defendant  demurred,  and 
the  court  sustained  her  demurrer. 

In  this,  we  think,  the  court  erred,  and  as  it  is  a  well  estab- 
lished rule,  that  courts  of  law  will  give  judgment  against  the 
party  whose  pleading  is  first  bad,  and  as  we  think  the  defen- 
dant's fifth  plea  was  unquestionably  defective,  therefore  the 
demurrer  should  have  been  overruled. 

The  defendemt's  seventh  plea,  to  which  the  plaintifi*  also 
demurred,  is  neither  an  answer  as  to  the  plaintiflf's  replication, 
or  a  bar  to  his  action,  and  the  matter  which  it  sets  up,  by  way 
of  defence,  shows  conclusively  the  breach  of  the  bond  assigned 
by  the  plaintiff.  It,  in  substance,  avers,  that  the  said  Speake 
and  Pycy  during  their  joint  lives,  and  the  life  of  the  survivor  of 
them,  ^'did  well  and  truly  prosecute  with  eflfect  said  injunction. 
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and  did,  in  all  things,  stand  to,  obey,  and  perforai,  each  and 
every  order  and  decree  of  the  chancery  court,*'  &c.,  until  the 
death  of  the  said  Speak  and  Pye;  and  <^that  it  was  so  pro- 
ceeded in  said  injunction,  that  after  the  death  of  the  said 
Speak  and  Pyey  the  said  injunction  was  dissolved  by  a  final 
order  of  said  court,  passed  on  the  27th  day  of  March  1840:" 
the  plea  avers,  that  at  the  time  of  the  dissolution  of  the  injunc- 
tion, ^^ there  was  no  administrator  or  executor  of  said  Speak 
or  said  Pye^  in  existence."    The  matter  set  up  in  this  plea  as 
a  defence,  shews  clearly  the  forfeiture  of  the  condition  of  the 
bond,  and  the  plaintiff's  right  of  action.    The  condition  of  the 
bond  is,  that  the  said  Speak  and  Pye  ^'shall  prosecute  the  said 
injunction  with  effect:"  the  allegation  in  the  plea  is,  ^'that  it 
was  afterwards  so  proceeded  in  said  injunction,  that  after  the 
death  of  said  Speak  and  Pye^  that  said  injunction  was  dissolved 
by  final  order  of  said  court,  passed,"  d&c.    This  court  must  con- 
sider the  order  of  the  chancery  court  as  regularly  and  legally 
passed  in  the  cause.     ^^The  judgment  of  a  court  of  competent 
jurisdiction,  when  coming  incidentally  in  question  in  any  other 
court,  is  conclusive  upon  the  question  decided,  and  cannot  be 
impeached,  on  the  ground  of  informality  in  the  proceedings,  or 
error  or  mistake  of  the  court  in  the  matter  on  which  they  have 
adjudicated."    This  is  the  language  of  the  court  in  Raborg  vs. 
Hammondy  2  H.  ^  O.  60.     Bowie  vs.  Jonesy  1  6r.  12.,  214. 
This  case  is  manifestly  distinguishable  from  the  cases  cited 
and  relied  on  by  the  defendant's  counsel.    The  case  in  Car- 
ihewy  519,  Duke  of  Ormond  vs.  Bi^'dy,  which  seems  to  be 
the  leading  case  on  this  point,  shews  very  clearly  the  grounds 
of  the  decision,  naltnely,  ^<  that  the  suit  abated  by  the  death  of  the 
obligor,  in  (he  replevin  bond,  before  judgment;"  for  the  court 
say,  (here  was  neither  rwn  suit,  or  verdict  against  the  plaintiff 
in  replevin.     The  case  in  14/A  Mass.  i2.,  231,  Janney  vs. 
Jmrney,  was  decided  upon  the  ground,  that  the  suit  abated  before 
judgment  in  the  appellate  court.     But  the  plea  in  this  case 
does  not  aver  that  the  suit  abated,  but  on  the  contrary,  ^Hhat 
it  was  so  proceededln,  that  said  injunction  was  dissolved  by  final 
order  of  said  court,  passed  on  the  27th  day  of  March  1840." 

JUDGMENT   REVERSED    AND    PROCEDENDO    AWARDED. 

25        V.4 
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Patrick  Crowley  vs,  Samuel  M.  Barry  and  John 
Hurst. — ^Patrick  Crowley  vs.  James  A.  Sangston 
AND  Geo.  E.  Sangston. — December  1846. 

In  an  action  by  an  endorsee  against  the  payee  and  endorser  of  a  negotiable 
note,  the  maker  is  a  eompetent  witness  to  prove  the  execution  of  the  note 
by  himself  and  partners,  as  makers,  and  the  endorsement  by  the  defendant. 

By  the  act  of  1837,  ch.  253,  the  legislature  designed,  as  to  the  mode  of  proof 
of  demand,  and  notice,  to  place  foreign  and  inland  bills  upon  the  same  foot- 
ing ;  and,  as  regarded  inland  bills  and  notes,  to  dispense  with  the  necessity 
of  producing  oral  proof  of  demand  add  notice,  by  substitoting  therefor  the 
protest  of  the  notary,  duly  made. 

In  the  case  of  foreign  bills,  tlie  protest  of  a  notary,  duly  authenticated  by  his 
seal,  is  received  as  proof  of  demand  and  notice,  as  therein  stated. 

When  a  protest,  or  an  authenticated  copy  thereof,  is  offered  in  evidence,  it 
must  be  received  on  the  footing  of  the  lex  fori,  and  the  only  enquiry  is, 
whether  the  protest  has  been  duly  made  ? 

When  a  protest  states,  in  substance,  a  demand  on  the  drawer,  and  notice  of 
non-payment,  it  is  sufficient  in  point  of  form. 

When  the  the  court  can  perceive  that  a  seal  is  attached  thereto,  the  protest 
is  sufficiently  authenticated ;  neither  the  seal,  nor  the  signature  of  the  nota- 
ry, need  be  proved. 

Where  it  was  in  proof,  that  the  defendant  had  directed  his  letters  to  be  sent 
to  JIf,  where  he  had  an  agent  who  would  deliver  letters,  there  arriving,  to 
him ;  and  it  was  also  in  proof,  that  the  defendant  received  letters  at  a  post 
office  four  miles  nearer  his  residence  than  M,  he  cannot  set  up,  the  want 
of  due  diligence,  in  sending  his  notices  of  protest  to  him  at  AT. 

The  protest  of  a  promissory  note  ofW§rS,  dated,  payable,  and  protested  at  the 
city  of  Wathington,  which  certified,  that  the  notary  demanded  payment  of 
it  from  Wt  one  of  its  makers,  and  was  answered,  C  has  to  pay  it,  we  cannot, 
and  that  on  the  same  day  ho  deposited  in  the  poet  office  notice  of  protest 
to  C,  (the  endorser,)  at  M,  states  a  sufficient  demand  and  notice  to  bind  C. 

W,  S,  D  ^  C,  agreed  to  sell  to  C  all  the  books,  debts,  credits.  &c.,  of 
the  firm  of  S  ^  W,  and  of  the  firm  of  2>  ^  <9,  estimating  the  same  at 
^4536,  for  ten  dollars  in  cash,  and  certain  outstanding,  enumerated  notes 
of  tho  two  firms,  amounting  to  |(5l53.75,  and  C  bound  himself  to  pay  said 
notes  when  due.  In  an  action  upon  one  of  said  notes  of  S  j'W,  against 
C  the  endorser,  by  the  holder  thereof,  he  proved,  that  he  had  already 
obtained  judgment  against  S.  Held^  that  this  agreement  did  not  render 
iS  an  incompetent  witness  in  the  cause,  for  the  plaintiff.  If  the  witness 
was  compelled  to  pay  the  note,  he  could  recover  upon  the  agreement  against 
C,  and  by  paying  the  judgment  against  him,  he  would  not  be  entitled  to  an 
assignment  of  it,  as  he  was  not  a  security  for  C, 

The  declaration  alleged,  that  a  note  on  which  the  suit  was  brought,  was  made 
at  the  county  aforesaid,  when  the  note  in  fact  was  dated  at  the  city  of  W; 
this  is  no  variance. 

The  place  where  a  note  is  dated,  is  clearly  immaterial. 
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Appeals  from  Prince  George^s  county  court. 

These  were  actions  of  assumpsit,  brought  by  the  aj^llees 
against  the  appellants,  argued  together  in  this  court. 

In  the  first  cause^  No.  10,  tb^  claim  arose  on  the  following 
note  and  protest : 
"$309.30.  Washington  City,  I6th  March  1842. 

Nine  months  after  date,  we  promise  to  pay  P.  Crowley y  or 
order,  three  hundred  and  nine  dollars  and  thirty  cents,  for 
value  received.  Wall  6l  Sasscbr." 

Endorsed,  "P.  Crowley ,  Barry  S/"  Hurst. ^^ 

"District  op  Columbia,  Washington  county y  set.  Be  it 
imown,  that  on  the  19th  December  1842, 1,  Thomas  Corcoran, 
notary  public  for  the  county  aforesaid,  residing  in  said  county, 
duly  commissioned  and  sworn,  at  the  request  of  the  president 
and  directors  of  the  Bank  of  the  Metropolis,  presented  to  Mr. 
Wall,  one  of  the  drawers,  the  original  note,  whereof  the  above 
is  a  true  copy,  and  demanded  of  him  payment  of  the  slpn  of 
money  in  the  said  note  specified,  whereunto  he  answered, 
^Afi*.  Crowley  has  to  pay  it.'  On  the  same  day,  I  deposited 
in  the  post  ofiice,  Was/iingiony  notice  of  protest  to  P.  Crowley, 
Upper  Marlborough,  Md,,  and  to  each  of  the  other  endorsers, 
enclosed  to  R.  Mickle,  Esq.)  cosher,  BaJUo.,  Md.  Wherefore 
I,  the  said  notary,  at  the  request  aforesaid,  do  hereby  protest 
against  the  drawers  and  endorsers  of  the  bill  aforesaid,  and  all 
persons  liable  for,  or  chargeable  with,  the  sum  of  money  in  the 
said  bill  specified,  for  as  well  the  same  sum  of  money,  as  for 
all  legal  interest,  damages,  costs  and  charges,  which  have 
accraed,  or  which  may  accrue,  by  reason  of  the  non-payment 
of  said  sum  of  money,  according  to  the  tenor  of  the  said  bill. 
Thus  done  and  protested  on  the  19th  day  of  December  1842. 
In  testimony  whereof,  I  have  hereto  set  my  hand,  and  affixed 

(Seal.)    my  notarial  seal  of  office. 

Thos.  Corcoran,  Notary  Public." 

"Cost  of  protest,  $1 .75." 

1st  Exception.  At  the  trial  of  this  cause,  the  plaintiffs,  in 
support  of  the  issues  joined  on  their  part,  offered  to  prove  by 
William  B.  Sasscer,  that  the  note  on  which  this  suit  is  brought, 
was  made  by  the  firm  of  Wall  4*  Sasscer,  the  witness,  and  one 
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Sam*l  T,  Wall,  being  the  members  of  said  firm;  and  that  ihe 
said  note  was  endorsed  by  the  defendant.  But  the  defendant 
objected  to  the  testimony  of  said  witness^  on  the  ground  that  he 
was  one  of  the  makers  of  the  said  note^  and  incompetent  as  a 
witness  to  charge  the  defendant.  The  courts  (Magruder,  C. 
J.,)  overruled  this  objection^  and  permitted  the  testimony  of 
said  witness  to  go  to  the  jury.     The  defendant  excepted. 

2NrD  Exception.  In  addition  to  the  testimony  contained  in 
the  preceding  exception,  and  which  is,  by  agreement,  made 
part  of  this,  the  plaintiffs,  to  prove  that  the  said  note  had  been 
duly  presented  for  payment  to  the  makers,  and  that  notice  of 
demand  and  non-payment  was  duly  given  to  the  defendant, 
offered  in  evidence  the  note  and  protest  aforesaid. 

And  further  proved  by  the  said  William  B.  Sasscerj  that 
the  defendant,  in  the  spring  or  summer  of  the  year  1842, 
requested  him,  if  he  had  any  business  with  him,  the  defendant, 
to  address  him  by  letter  at  Vjpper  Marlborough^  and  his  letters 
would  be  sent  to  him,  when  he  could  not  call  for  them. 

The  defendant  then  proved,  that  at  the  time  that  the  said 
note  became  due,  he  resided  ^^ithiu  a  few  miles  of  the  Long 
Old  Fields  J  where  a  post  office  was  kept;  and  that  Upper 
Marlborough  was  four  miles  further  from  the  r^dence  of  the 
defendant,  than  the  post  office,  at  the  lAmg  Old  Fields. 

The  plaintiffs  t];)en  proved  by  competent  testimony,  that 
Upper  Marlboroughy  th^  place  to  ^hich  th^  defendant  directed 
that  his  letters  on  business  from  said  Wm.  B.  Sasscer  should 
be  sent,  is,  and  was,  the  county  town  at  the  time,  where  a  post 
office  is  and  was  kept,  and  where  the  defendant  bad  a  brother- 
in-law  living  at  the  time,  and  by  whom,  as  the  defendant  told 
the  witness,  his  letters  as  aforesaid  "^ould  be  sent  him,  the 
defendant,  when  he  did  not  call  for  them  himself. 

The  defendant  prayed  the  court  to  instruct  the  jury,  that 
upon  all  the  evidence  offered,  if  believed  by  the  jury,  the 
plaintiffs  wero  not  entitled  to  recover:  because  the  said  protest, 
as  offered  in  evidence,  was  not  admissible  or  sufficient  toprqt^ 
demand  for  payment  of  the  said  note  upon  the  makers  thereof, 
and  of  non-payment,  and  of  notice  to  the  defendant  pf  such 
demand  and  non-payment. 
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But  the  court,  (Magruder,  C.  J.,)  refused  the  instruction. 
The  defendant  excepted. 

3rd  Exception.  In  addition  to  the  evidence  contained  in 
the  preceding  exceptions,  which,  by  agreement,  is  made  part 
of  this,  the  defendant  proved,  that  the  partnership  of  WaU^ 
Sasscer  was  dissolved  in  March  1842;  that  public  notice  thereof 
was  given  in  the  National  Intelligencer ,  a  paper  published  in 
Washingtony  in  the  District  of  Columbia^  and  that  tlie  settle- 
ment of  the  partnership  concerns  devolved  on  the  said  William 
B.  Sasscer,  who  continued  to  reside  in  the  city  of  Washingtony 
where  the  note  was  made,  until  after  December,  in  the  year 
1842.  The  plaintiffs  then  proved,  that  they  do  now  reside, 
and  did  reside,  in  the  city  of  BaltimorCy  in  Marylandy  during 
the  whole  of  the  year  1842;  and  thereupon  the  defendant 
prayed  the  court  to  instruct  the  jury,  that  if  they  find  from  the 
evidence,  that  the  partneiship  was  dissolved  at  the  time  the  said 
note  became  due,  that  public  notice  was  given,  as  aforesaid, 
of  said  dissolution,  that  the  settlement  of  the  business  of  the 
firm  devolved  on  the  said  WUHam  B.  Sassc^y  that  he 
resided  in  Was/iington  when  th^  note  became  due,  and  that 
the  demand  was  made  on  Wall  alone,  that  the  plaintifi*s  have 
Med  to  prove  such  a  demand  and  notice  to  the  endorser  as 
entide  them  to  recover,  and  their  verdict  must  be  for  the 
defendant.  Th^  court  refused  to  give  the  instruction  as 
prayed.     The  defendant  excepted. 

4th  Exception  is  omitted. 

The  action  in  the  second  appeal.  No.  6,  was  founded  upon 
the  following  note  and  protest : 

"DoUs.  1204.85. 

Washington  City,  March  16fA,  1842. 
Eight  months  after  date,  we  promise  to  pay  P.  Crowley y  or 
order,  twelve  hundred  and  four  dollars,  eighty-five  cents,  value 
received.  Wall  &  Sasscer." 

Endorsed,  "P.  Crowley y  J.  Sf  G.  E.  SangstonS^  Co.y  Wm. 
ly^any.    Pay  jR.  Smithy  cash.,  or  order. 

R.  MiCKLE,  Cash." 
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^^DiSTRiCT  OF  Columbia,  Washington  county y  set.  Be  it 
known,  that  on  the  19lh  November  1842, 1,  Thomas  Corcoran, 
notary  public  for  the  county  aforesaid,  residing  in  said  county, 
duly  commissioned  and  sworn,  at  the  request  of  the  president 
and  directors  of  the  Bank  of  tfie  Metropolis^  presented  to  Mr, 
Wally  one  of  the  drawers,  the  original  note,  whereof  the  above 
is  a  true  copy,  and  demanded  of  him  payment  of  the  sum  of 
money  in  the  said  note  specified,  whereunto  he  answered, 
^Mr.  Crowley  will  pay  it,  we  cannot.' 

^^  On  the  same  day  I  deposited  in  the  post  office  notice  of 
protest  to  P.  Crowley f  Upper  Marlboroughy  Maryland^  and 
to  each  of  the  other  endorsers,  enclosed  to  jR.  Mickle,  Esq,, 
cash.,  Baltimore y  Maryland, 

^'Wherefore  I,  the  said  notary,  at  the  request  aforesaid,  do 
hereby  protest  against  the  drawers  and  endorsers  of  the  note, 
aforesaid,  and  all  persons  liable  for,  chargeable  with,  the  sum 
of  money  in  the  said  note  specified,  for  as  well  the  same  sum 
of  money,  as  for  all  legal  interest,  damages,  costs,  and  charges, 
which  have  accrued^  or  which  may  accrue,  by  reason  of  the 
non-payment  of  said  sum  of  money,  according  to  the  tenor  of 
the  said  note.  Thus  done  and  protested  on  the  19th  day  of 
November  1842.     In  testimony  whereof,  I  have  hereto  set  my 

(Seal.)     hand  and  affixed  my  notarial  seal  of  office, 

Thomas  Corcoran,  Notary  Public." 

"Cost  of  protest,  $175." 

5th  Exception.  After  the  preceding  testimony  had  gone 
to  the  jury,  which  by  agreement  is  made  part  of  this  exception, 
the  defendant  offered  in  evidence  to  the  court  and  jury,  the 
following  paper : 

"Washington,  July  22ndy  1842. 

"  We,  the  imdersigned,  do  hereby  sell  and  assign  all  the 
books,  papers,  debts,  credits,  and  evidences  of  debts  and 
credits  of  WUliam  B.  Sassce?^  and  Samuel  T.  Wall,  by  the 
name  of  Sasscer  ^  Wally  and  of  William  L.  Dixon  and 
William  B,  Sasscer,  by  the  name  of  Sasscer  Sf  Dixoiiy  to 
Patrick  Crowley ,  in  consideration  of  the  sum  of  ten  dollars, 
current  money,  said  debts,  credits,  and  evidences  of  debts  and 
credits;  amounting  in  gross  to  about  the  sum  of  $7000^  the 
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price  agreed  upon  is  the  sum  of  $4626,  valuing  the  same  at 
sixty-two  cents  in  the  dollar.  The  terms  of  payment  are,  ten 
dollars  cash;  the  balance  to  be  paid  by  the  payment,  when  due, 
of  certain  notes  of  William  B.  Sasscer  and  Samuel  7.  Wally 
by  the  name  of  WcUl  Sf  Sasscer y  to  become  due  and  payable 
at  the  times,  in  the  amounts,  and  to  the  persons  and  firms 
following : — Jas.  A.  ^  Jas.  E.  Sangstotiy  November  19rt, 
1842,  $1204.85.  WiUiam  Henrys  October  19th,  1842, 
$312.97.  Same,  December  19th,  1842,  $312.77.  Barry  ^ 
Hurst,  October  19th,  1842,  $309.30.  Edvxxrd  Pittman  ^ 
Co,y  August  18^A,  1842,  $698.76.  Same,  October  18th, 
1842,  $698.76.  Same,  December  18th,  1842,  $698.75. 
Same,  February  18th,  1S43,  $698.75.  Jas.  A.  ^  J.  E. 
SangsioTiy  December  30th,  1842,  $218.67.  Amounting  in 
all  to  $5153.75.  Said  Crowley  hereby  binds  himself,  in 
consideration  of  said  sale,  to  pay  said  notes  when  due,  to  the 
hdders  thereof. — Said  William  B.  Sasscer  and  Samuel  T, 
WaUy  and  WUliam,  L,  Dixon^  have  received, — ^which  is 
hereby  acknowledged^ — the  said  sum  of  ten  dollars. 

Sam'l  T.  Wall. 

WiLLLAM  B.  Sasscer. 

William  L.  Dixon. 

P.  Crowley.  '' 
Which  he  proved  by  the  said  Sasscer,  was  executed  by  the 
parties  whose  names  are  thereto  signed,  with  the  knowledge 
and  consent  of  the  plaintiffs  in  this  cause;  and  also  proved  by 
the  records  of  Prince  Oeorge^s  county  court,  that  the  said 
plaintifis  have  already  obtained  a  judgment  against  the  said 
Sasscer,  upon  the  very  note  on  which  this  suit  is  brought. 

The  defendant's  counsel  had  informed  the  court  and  the 
plaintiffs'  counsel,  in  the  commencement  of  said  Sasscer^s 
examination,  that  other  objections  than  the  one  presented  by 
the  first  exception  would  be  made  to  his  competency,  on  the 
ground  of  interest,  in  the  course  of  the  trial,  when  the  defen- 
dant came  to  offer  his  proof,  and  the  court  said,  that  it  would 
be  competent  for  him  to  do  so.  And  thereupon  the  defendant 
insisted,  that  the  said  Sasscer  was  incompetent  as  a  witness  in 
this  cause,  for  the  plaintiff,  because  he  was  interested  in  pro- 
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curing  a  judgment  against  the  defendant  in  this  cause;  as  he 
was  liable  to  the  plaintiffs  on  the  judgment  against  him;  and 
if  he  were  made  to  pay  the  same^  he  would  be  entitled  to  an 
assignment  of  the  judgment  against  the  defendant^  obtained 
in  this  cause.  And  prayed  the  court  to  exclude  from  the 
jury,  all  the  testimony  of  the  said  Sasscer.  But  the  courts 
(Magruder,  C.  J.,)  were  of  opinion  that  he  was  a  competent 
witness/  notwithstanding  the  execution  of  said  paper,  and 
reTusecf  to  exclude  his  testimony.  To  which  opinion  of  the 
court,  an\l  the  refusal  of  thie  court  to  exclude  the  testimony  of 
Said  ^asscery  the  defendant  excepted. 

6th  ExcEipTioN.  Upon  all  the  testimony  in  the  preceding 
^iceptions,  which,  by  agreement,  is  made  part  of  this,  the 
d!efendants  insisted,  that  the  plaintiffs  could  not  recover  under 
die  pleadings  in  this  cause,  because  of  a  variance  between  the 
declaration  and  the  proof,  in  this,  that  the  declaration  does  not 
state  the  note  to  have  been  made  at  Washington  city,  to  wit, 
at  the  county  aforesaid,  and  does  not  aver,  that  the  present- 
m'^nt  and  demand  of  payment  of  the  maker,'  was  made  in 
Washington  city,  to  wit,  at  the  county  aforesaid.  And  also, 
in  this,  that  the  presentment  and  demand  is  alleged  to  have 
Ijeen  made  of  Wall  Sf  Sasscer^  whereas  no  demand  is  proved 
tb'have  b^en  made  of  said  Sasscery  but  of  Wall  alone,  after  the 
said  pai'tnership  was  dissolved;  and  prayed  the  court  to  instruct 
the  jury  accordingly;  but  the  court,  (MagrudIer,  C.  J.,)  ovcr- 
ililed'  the  objections,  as  to  variance  between  the  pleadings 
and  proof,  and  refused  to  give  the  instruction  as  prayed.  To 
which  opinion  of  the  court,  and  their  refusal  of  th^  instruction, 
as  prayed,  the  defendant  excepted. 

The  defendant  appealed  to  this  court. 

The  cause  was  argued  bfefore  Auchj^r,  C.  J.,  Dorctby, 
S^ENCE,  and  Martin,  J. 

By  DiGGEs  and  Tuck,  for  the  appellant,  and 

By  C.  C.  Magruder  and  J.  Johnson  for  the  appellees. 
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Archer^  C.  J.^  delivered  the  opinion  of  this  court. 

This,  (No.  10^  the  first  appeal;)  is  a  suit  by  the  endorsee  of 
a  note  against  the  endorser  and  payee,  and  the  question  arising 
on  the  first  bill  of  exceptions  is,  whether  the  maker  of  the  note 
is  a  competent  witness  for  the  plaintiff,  to  prove  the  execution 
of  the  note  by  himself  and  partner,  as  makers,  and  the  en- 
dorsement by  the  defendant?  The  witness  was  answerable, 
in  any  possible  event  of  the  suit,  for  the  amount  of  the  note, 
and  could  therefore  have  no  interest  in  its  event.  He  may, 
indeed,  be  considered  as  testifying  against  his  interest,  for  if 
the  })Iaintiff  should  recover,  he  would  be  answerable  to  the 
defendant  for  the  costs  of  this  suit.  It  has  accordingly  been 
often  adjudged,  that  in  the  like  circumstances  the  maker  of  a 
note  is  a  competent  witness.  1  Qreenl.  Ev.y  430,  note  2, 
and  authorities  there  cited. 

The  only  question  raised  in  the  second  exception  is,  whether 
the  protest  offered,  was  evidence  to  prove  demand  and  notice? 
By  the  act  of  1837,  ch.  253,  relating  to  promissory  notes  and 
bills  of  exchange,  a  protest  by  a  notary  public,  duly  made, 
diali  he  prima  fade  evidence,  in  the  case  of  inland  and  foreign 
bills,  of  ncm-payment  or  non-acceptance,  and  of  presentment 
for  payment  and  acceptance,  at  the  time  and  in  the  manner 
stated  in  the  protest;  and  the  act  further  declares,  that  when 
such  protest  shall  state,  that  notice  of  such  non-payment  or 
non-acceptance  has  been  sent  or  delivered  to  the  party  or  par- 
ties to  such  note  or  bill,  and  the  manner  of  such  notice,  such 
protest  shall  he  prima  facie  evidence,  that  such  notice  has  been 
sent  or  delivered  in  the  manner  therein  stated.     The  design  of 
this  act  of  the  legislature,  as  to  the  mode  of  proof,  of  demand 
and  notice,  was  to  place  foreign  and  inland  bills  upon  the  same 
footing,  and  as  regarded  inland  bills  and  notes,  to  dispense  with 
the  necessity  of  adducing  oral  proof  of  demand  and  notice,  by 
substituting  therefor  the  protest  of  the  notary,  duly  made.    And 
as  in  the  case  of  foreign  bills,  the  protest  of  a  notary,  duly 
aifdienticated  by  his  seal,  was,  before  the  act,  received  as  proof 
of  these  facts,  we  should  not  be  carrying  out  the  intention  of 
the  law  makers,  unless  we  also  received  the  certificate  of  the 
notary,  authenticated  by  his  seal,  as  proof  of  the  demand  and 
26        V.4 
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notice  stated  therein.  The  act,  in  its  terms,  is  too  imperative 
to  admit  of  any  doubt.  When  the  protest,  or  an  authenticated 
copy  thereof,  is  offered  in  evidence,  it  must  be  received  on  the 
footing  of  the  lex  fori,  2  Hill  N.  Y.  Rep..  230;  and  the  only 
enquiry,  therefore,  would  seem  to  be,  whether  the  protest  has 
been  duly  made?  This  enquiry  involves  two  considerations, 
its  form,  and  its  mode  of  authentication.  To  its  form^  no 
available  objections  could  be  urged;  in  substance,  it  states  a 
demand  on  the  drawer,  and  notice  of  non-payment.  As  to  its 
mode  of  authentication,  it  is  sufficient  that  we  can  perceive  a 
seal  to  be  attached  thereto.  No  proof  is  necessaiy,  that  the  seal 
attached  is  the  notary's  seal,  or  that  the  handwriting  signed 
thereto,  is  the  proper  signature  of  the  notary.  Much  ingenious 
reasoning  has  been  uiged  before  the  court,  to  establish  the  inva- 
Udity  of  the  protest,  offered  in  evidence,  upon  the  ground,  thai 
the  seal  of  the  notary  does  not  contain  the  inscriptions  pointed 
out  by  the  act  of  1801,  ch.  86,  sec.  7.  Without  determining 
whether  this  would  be  important  or  necessary,  had  the  protest 
been  made  by  an  officer  of  this  State,  it  is  only  neceasary  to 
say,  that  the  protest  was  made  beyond  the  limits  of  the  State, 
by  a  notary,  in  no  maimer  bound  to  provide  a  seal  of  the  pecu- 
liar designation,  which  might  be  required  for  our  own  officen* 
In  2  Hillf  228,  the  certificate  of  the  notary  was  rejected^  be- 
cause it  had,  according  to  the  common  law,  no  seal  attached 
to  it,  and  because  there  was  no  proof  of  the  law  of  the  State 
where  the  protest  was  made,  that  it  was  sufficiently  aiUhenli- 
cated.  But  we  could  not  reject  this  protest  upon  the  ground 
urged,  without,  at  the  same  time,  subjecting  all  proteete,  where- 
soever made,  of  even  foreign  bills,  to  the  same  rule. 

But  it  is  further  urged,  that  the  jHrotest  is  inadmiariUe  and 
insufficient  to  prove  demand  and  notice,  upon  the  ground  that 
notice  was  not  sent  to  the  defendant  at  lus  nearest  poet  office. 
The  notice  was  sent  to  l^jper  Marlboraugh,  to  which  office  it 
is  in  proof,  that  the  defendant  had  directed  the  witness  to  send 
him  letters;  at  which  place,  it  is  proven,  he  had  an  agent, 
who  would  deliver  letters  there  ariving  to  him.  It  is  also  pro- 
ven,  that  he  received  several  letters  at  a  post  office  four  miles 
nearer  his  residence.    The  defendant  had,  therefore,  from  the 
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proof,  two  poet  offices^  to  either  of  which  it  would  have  been 
sufficient  to  have  sent  the  notice  of  protest;  he  could  not  say 
that  due  diligence  had  not  been  used^  when  letters  were  sent  to 
the  post  office  where  the  defendant  had  directed  letters  from 
his  copartner  to  be  sent,  and  from  which  direction,  it  is  reasona- 
ble to  fMresume,  he  would^  having  an  agent  in  the  town,  more 
and  speedily  receive  them^  than  if  sent  to  the  post  office 
to  him. 

The  third  exception  raises  the  question,  whether  a  demand 
ought  to  have  been  made  on  both  the  drawers  of  the  note, 
who  were  partners,  and  who  had  dissolved  their  partnership, 
aifed  given  notice  of  such  dissolution  in  a  paper  printed  in  the 
city  of  Washington?  It  might  be  sufficient  to  say,  that  this 
diflBolution  had,  by  no  evidence  in  the  cause,  been  brought 
home  to  the  knowledge  of  the  holder  of  the  note.  But  we  do 
not  desire  to  determine  the  question  on  this  ground^  because  we 
are  deaily  of  opinion,  that  a  demand  on  one  of  the  partners  was 
sufficient,  as  each  partner  represents  the  partnership.  Before 
a  disaoiution,  it  clearly  would  not  be  necessary  to  make  a  de- 
mand on  both;  Story  Prom.  No,y  285,  nor  could  it  be  neces- 
aaiy  after  a  dissolution,  as  the  partnership,  as  to  aU  antecedent 
tiansactions,  continues  until  they  are  closed. 

The  above  views  dispose  of  all  the  questions  presented  for  our 
coRsideiatum  in  the  ai^)eal  No.  10,  and  in  No.  6,  the  second 
appeal;  except  the  questions  arising  on  the  fifth  and  sixth 
ezceplioiis  in  No.  6. 

We  cannot  perceive  that  the  introduction  of  the  agreement, 
between  Sasscer,  WaU^  Dixon  and  Crowley,  into  the  case, 
(by  which  the  latter  undertook  to  pay  certain  liabilities  of 
Saissoer  and  Wally  among  the  rest  the  note  in  controversy,) 
iiiould  exclude  Sasscer  from  being  a  witness.  If  Sasscer  was 
compelled  to  pay  the  amount  of  the  note,  his  remedy  against 
Qrawleyy  tl^e  defendant,  would  be  by  an  action  on  the  agree- 
ment, just  adverted  to.  By  paying  the  judgment,  the  witness 
would  not  be  entitled  to  an  assignment  of  the  judgment,  as  his 
relation  to  the  plaintiff  in  such  judgment  was  that  of  a  principal, 
and  not  a  security  for  Crowley. 
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The  only  variance  allied  in  the  sixth  exception^  to  which 
we  need  advert^  is^  that  the  nar  alleges  the  note  upon  which 
the  suit  was  brought^  to  have  been  ^'made  at  the  county  afore- 
said/' when  the  note  shows,  that  it  bore  date  at  the  city  of 
Washington;  and  it  is  insisted,  that  the  declaration  should 
have  averred,  that  the  note  '^was  made  at  the  city  of  Wizshr- 
ingtany  to  wit,  at  the  county  aforesaid."  In  Robert  vs.  Har- 
nage,  2  Lord  Ray^  1043,  a  bond  dated  at  Fort  St.  Dctvkby  in 
the  East  Indies y  was  declared  upon  as  a  bond  made  at  London. 
It  was  decided,  that  there  was  a  variance.  The  same  decision 
was  made  in  Mostyn  vs.  FbbrigaSy  Chwp.y  176.  These  deci- 
sions appear  to  have  been  followed  in  New  York  and  Massaeku- 
setts.  13  John.  JBgt?.,  450.  6  Pick.,  412.  There  have,  how- 
ever, been  contradictory  decisions.  In  Hoiuriety  etal.yVS.  Mar- 
riSy  3  Ozmpb.y  303,  it  was  decided,  that  the  contract  evidenced 
by  a  promissory  note  is  transitory,  and  the  place  where  it  puiports 
to  be  made  is  immaterial,  and  it  was  held  to  be  no  variance; 
and  the  same  doctrine  is  laid  down  in  1  Stephen's  N,  P.,  773, 
774.  But  that  when  the  place  of  payment  was  stated  in  the 
body  of  the  note,  it  made  a  material  part  of  the  instrument. 
Roche  vs.  Oampb.y  3  Camp.  N.  P.y  248.  ChOtt/y  in  his  forms 
of  pleading,  adopts  the  doctrine  of  Lord  EUenbonnugh,  and 
bis  forms  conform  to  those  decisions.  2  Chitty^s  Plead,  y  116, 
116,  117,  118;  9  Am.  Ed.  In  Chitty  m  BiUsy  682,  9tk 
American  editiony  the  decision  in  3rd  Camp,  is  referred  to; 
and  it  is  there  said,  that  inland  bills,  although  they  bear  date 
at  a  particular  place,  may  be  alleged  to  have  been  made  any- 
where in  England  or  Wales.  Bailey  on  Bills y  390,  is  cited 
by  (^litty  for  this  position.  In  bills  drawn  and  payable  in 
countries  where  the  currency  differs  from  our  own,  there  is 
much  reason  for  maintaining,  that  it  was  necessary  to  aver  the 
place  where  the  bill  was  drawn;  accordingly,  it  has  been  de- 
cided, that  where  a  bill  was  drawn  in  Dublin  in  hrekmdy  for 
Irish  currency,  and  the  declaration  stated,  that  the  bill  was 
drawn  at  Dvbliny  to  wit,  at  Westminster y  Sf'c.y  without  alleg- 
ing that  Dublin  was  in  Irelandy  nor  stating  the  bill  to  be  for 
Irish  cunency,  there  was  a  variance,  inasmuch  as  the  bill  must 
be  taken  to  be  drawn  for  English  cunrency .   2  Barr.  and  Aid. , 


OP  MARYLAND.  206 


Brookes  vt.  Chesley. — 1846. 


301.  But  Mr.  OiiUy  intimates^  that  a  different  decision 
might  be  made  since  the  act  assimilating  the  ciurency  between 
Great  Britain  and  Ireland.    1  Chit.  Plead,  y  681. 

In  this  conflict  of  autborityi  we  feel  ourselves  justified  in 
adopting  as  a  rule^  that  authority  which  occurs  to  us  as  the 
most  reasonable.  In  13  Jokn.y  460^  although  the  court  say, 
they  might  feel  themselves  bound  by  the  cases^  yet  they  inti- 
mate that  their  opinions  were  against  the  position,  that  such  an 
allegation  was  a  variance.  The  place  where  a  note  is  dated  is 
clearly  immaterial;  and  if  it  be  conceded,  that  in  inland  bills, 
no  matter  where  dated,  the  allegation  may  be  made,  that  such 
bill  was  made  in  any  county  where  the  suit  is  brought,  it  is 
diflScnlt  to  perceive  a  reason,  why  in  a  foreign  bill  the  same 
principle  should  not  prevail,  unless  in  consequence  of  the  diffe- 
rence of  currency  between  the  currency  of  the  country  where 
the  bill  is  drawn,  and  where  it  is  sued  upon,  should  render  the 
trae  statem^it  of  the  date  necessary,  to  avoid  a  variance. 

We  are  of  opinion,  there  is  no  variance,  and  believe  the 
oooit  below  were  right  in  their  decision  on  the  sixth  bill  of 
exoqytions. 

The  result  of  the  above  views  is,  that  the  decision  of  the 
comt,  in  both  appeals,  should  be  aflbmed. 

JUDCOfENT  AFFIBMBP. 


John  Brookes  vs.  Zadock  C.  Cheslet* — December  1846. 

WlMffo  the  defendant  aaid,  within  three  yean  of  aetion  broaght,  in  a  oon- 
vtnatioQ  reipectinif  the  plaintiff^a  aoooant,  it  had  been  praaentod  to  him 
before  bj  the  clerk  of  the  plaintiff,  and  that  he  had  atatod  to  the  clerk,  he 
would  settle  the  accoant  if  the  plaintiff  woald  take  off  the  intereet,  the 
aeooant  being  also  proyed,  the  defendant  cannot  insist  that  the  evidence 
is  not  aoffieient  to  take  the  claim  oat  of  the  act  of  limitations. 

Appeal  from  Prince  Charge's  county  court. 

This  was  an  action  of  Assumpsit  brou^t  on  the  14th 
November  1843,  by  the  appellant  against  the  appellee.    With 
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the  declaratron  the  plaintiff  filed  an  account  of  goods  sold  and 
delivered.  Issues  were  joined  on  the  pleas  of  non  astumpsitf 
and  limitations. 

In  the  trial  of  this  cause  the  plaintiff  offered  in  evidence  U> 
the  jury^  the  account  declared  on  in  the  present  action,  and 
then  proved  to  the  jury  by  a  competent  witness,  that  shortly 
before  the  institution  of  the  present  suit,  which  was  in  March 
1843,  he,  the  witness,  had  a  conversation  with  the  defendant, 
respecting  the  claim  of  the  plaintiff,  in  which  he  stated  to  the 
defendant,  that  the  plaintiff  had  placed  in  his,  the  witness' 
hands,  an  account  against  him,  the  said  defendant,  for  upwards 
of  two  hundred  dollars,  and  desired  him  to  settle  it;  that  the 
defendant  replied,  that  the  plaintiff's  account  had  been  pre- 
sented to  him  before  by  Mr.  White,  the  clerk  of  the  plaintiff, 
and  that  he  had  stated  to  him,  the  said  WhUe,  that  he  would 
settle  the  account,  if  the  plaintiff  would  take  off  the  interest; 
and  the  said  witness  further  stated,  that  the  defendant  told  him, 
that  he  would  settle  the  account  now  sued  on,  if  the  plaintiff 
would  deduct  the  chaiges  for  interest  contained  in  the  account; 
he  also  stated,  that  he  advised  the  plaintiff  to  deduct  the  interest 
from  said  account,  but  the  plaintiff  refused  to  do  so. 

Upon  this  proof,  the  defendant  prayed  the  court  to  instruct 
the  jury,  that  the  evidence  aforesaid,  if  believed  by  them,  was 
not  sufficient  to  take  the  case  out  of  the  operation  of  the  statute 
of  limitations;  which  opinion  the  court,  (Maorudbr,  G.  J., 
and  C.  DoRSEY,  A.  J.,)  gave  to  the  jury,  and  so  instructal 
them.    The  {daintiff  excepted. 

2nd  Exception.  The  plaintiff  then,  upon  the  foregoing 
evidence  contained  in  the  preceding  bill  of  exceptions,  which, 
by  agreement,  is  made  a  part  of  this,  prayed  the  court  to  in- 
struct the  jury,  that  the  plaintiff  was  entitled  to  recover  for  aB 
that  portion  of  the  account  declared  on,  and  givea  in  evidence 
in  the  present  suit,  which  bad  accrued  within  three  years  pnox 
to  the  acknowledgment  of  the  defendant,  as  given  in  evidence; 
provided  the  jury  find  from  the  evidence,  that  such  acknow- 
ledgment of  the  said  account  by  the  defendant,  was  made. 
But  the  court  were  of  opinion,  and  so  instructed  the  jury,  that 
upon  the  evidence,  the  plaintiff  was  not  entitled  to  recover  any 
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part  of  said  account;  and  no  other  testimony  being  offered,  the 
court  instructed  them  to  find  a  verdict  for  the  defendant;  to 
which  opinion  of  the  court,  the  plaintiff  excepted. 
The  plaintiff  appealed  to  this  court. 

The  cause  was  aigued  before  Archer,  C.  J.,  Dorse y, 
Spence  and  Martin,  J. 

By  T.  F.  Bowie,  for  the  appellant,  and 
By  C.  C.  Magruoer  for  the  appellee. 

Spence,  J.,  delivered  the  opinion  of  this  court. 

This  is  an  action  of  cLssumpsUy  instituted  in  Prince  George^ s 
county  court.  The  defendant  pleaded  non  assumpsit^  and  the 
statute  of  limitations,  (actio  non  ticcrevit,)  to  the  counts  in  the 
mur. 

The  bill  of  exceptions  states : — ^^  In  the  trial  of  this  cause 
the  plaintiff  to  maintain  the  issues  on  his  part  joined,  offered  in 
evidence  to  the  jury  the  account  declared  on  in  the  present 
action;  and  then  proved  to  the  jury,  by  a  competent  witness, 
that  shortly  before  the  institution  of  the  present  suit,  which  was 
in  March  1843,  he,  the  witness,  had  a  conversation  with  the 
defendant,  req^ecting  the  claim  of  the  plaintiff,  in  which  he 
staled  to  the  defendant,  that  the  plaintiff  had  placed  in  his 
hands  an  account  against  him,  the  defendant,  for  upwards  of 
two  hundred  dollars,  and  desired  him  to  settle  it;  that  the 
defimdant  replied,  that  the  plaintiff's  account  had  been  pre* 
seated  to  him  before,  by  Mr.  WTtiiCy  the  clerk  of  the  plaintiff, 
and  that  he  had  stated  to  him,  the  said  WkitCy  that  he  would 
settle  the  account  if  the  plaintiff  would  take  off  the  interest. 
And  the  said  witness  further  stated,  that  the  defendant  told  him 
that  he  would  settle  the  account,  now  sued  on,  if  the  jAaintiff 
would  deduct  the  charges  for  interest  contained  in  the  account." 

'^  Upon  this  evidence  the  defendant,  by  his  counsel,  prayed 
the  court  to  instruct  the  jury,  that  the  evidence  aforesaid,  if 
believed  by  them,  was  not  su£Bcient  to  take  the  case  out  of  the 
operation  of  the  statute  of  limitations;  which  opinion  the  court 
gave  to  the  jury,  and  so  instructed  them.    To  which  opinion 
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of  the  court;  and  inatruction  to  the  jury,  the  plaintiff,  by  his 
counsel,  excepted,"  &c. 

This  exception  raises  the  vexed  question,  which  has  so  long 
and  so  frequendy  embarrassed  courts  of  law  both  in  England 
and  this  country,  namely,  what  declarations,  admissions,  or 
promises,  will  remove  the  bar  raised  by  the  statute  of  limita- 
tions? 

We  deem  it  unnecessary,  in  this  case,  to  travel  through  the 
numerous  cases,  to  be  found  in  almost  every  volume  of  reports, 
for  the  purpose  of  ascertaining  by  analogies,  whether  the  lan- 
guage used  by  the  defendant,  as  given  in  evidence,  does  or 
does  not  remove  the  bar  raised  by  the  statute  of  limitations. 

The  words  relied  on  by  the  plaintiff  as  sufficient  to  take  the 
case  out  of  the  statute,  are,  ^^  that  he  would  settle  the  accouDt 
if  the  plaintiff  would  take  off  the  interest."  And  again,  ^'  that 
he  would  setde  the  account  now  sued  on,  if  the  plaintiff  would 
deduct  the  chaiges  for  interest  contained  in  the  account." 

An  acknowledgment,  to  take  a  case  out  of  the  statute  of 
limitations,  must  be  of  a  present  subsisting  debt,  unaccompt- 
nied  by  any  qualification  or  declaration,  which,  if  true,  would 
exempt  the  defendant  from  any  moral  obligati<m  to  pay." 
Oliver  ns.  Grayy  \H.^  G.,  216. 

Docs  not  the  language  used  by  the  defendant,  amount  fully 
to  an  acknowledgment,  that  the  account  was  a  jH'esent  subsist^ 
ing  debt?  Was  the  condition  or  qualification,  if  true,  such 
an  one  as  exempted  the  defendant  from  a  moral  oUigation  to 
pay?  We  think  not.  But  on  the  contrary,  that  it  was  equiva- 
lent to  an  admission  of  the  sale  and  delivery  of  the  aitides 
chaiged  in  the  account,  (except  the  interest,)  with  a  promise  to 

pay. 

In  KqMngervs.  Griffith,  2G.^  J.,  296,  the defeoduit, 
when  called  on  for  payment  of  his  note,  aedd,  <^  that  he  would 
not  pay  it;  that  Chevalier  had  chaiged  him  too  much,  tmd 
some  discount  must  be  taken  fin>m  it;  and  that  he  must  see 
Mr.  Chevalier  on  the  subjea."  This  was  held  to  be  a  deaily 
implied  admission,  <^that  the  debt  remained  due  and  unpaid; 
and  the  excuse  alleged  for  not  paying  it,  fumished  no  Md 
objection  to  paying  it,  if  true. 
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So  in  this  case^  we  think^  the  plaintiff  was  under  no  obliga- 
tion to  deduct,  or  discount,  the  items  of  interest  from  his 
account;  nor  did  his  refusal  to  do  so,  exempt  the  defendant 
from  a  moral  obligation  to  pay  the  account. 

The  court,  therefore,  err^d  in  their  instruction  to  the  jury, 
that  the  plaintiff  was  not  entitled  to  recover. 

It  follows  from  the  view  which  we  have  taken  of  the  law, 
under  the  first  exceptiori,  that  the  coilrt  erred  in  their  second 
instruction  to  the  jury,  where  they  instructed  them  to  find  a 
verdict  for  the  defendant. 

JT70CMSNT  REVERSED,  AND  <>ROCEDENDO  AWARDED. 


Dennis  W.  PerraLl,  vs.  Alice  L.  Kent. — December  1846. 

K  rented  a  farm  from  A,  upon  the  following  terms : — he  waa  to  give  to  A  one- 
half  of  every  thing  that  was  made.  The  tenant  was  to  carry  all  the  crops 
to  market,  and  to  pay  A  ohe.half  of  the  proceeds,  afler  sale.  Under  this 
contract,  K  made  a  crop  of  tobacco,  and  assigned  in  writing  all  his  interest 
therein  to  F,  who  was  to  have  the  crop  prepared  for  market  and  sold,  and 
to  pay  over  to  A  one*half  of  the  net  proceeds.  The  tobacco  waa  left  in  the 
possession  of  A*9  agent,  and  the  tenant  retained  possession  of  no  part 
thereof,  afler  the  execution  of  his  agreement  with  F.  Held  :  that  the 
contract  between  JT  and  A  created  the  relation  of  landlord  and  tenant;  that 
it  vested  id  each  a  joint  interest  in  the  crop,  and  that  neither  K  nor  his 
aati^fnee,  cmild  maintain  an  aotidA  of  replevin  for  it  against  A, 

Where  the  judges  of  the  oounty  court  are  equally  divided  upon  the  admissi. 
bility  of  evidence,  it  is  not  suffered  to  go  to  the  jury, 

But  if  the  proof  has  been  received,  and  the  division  arises  upon  a  motion  to 
strike'  it  out,  thdn  thd  itadtion  is  lo6t. 

Appeal  from  Prince  Oecrge^s'  eonnty  court. 

Thiffwas  an  action  of  replevin  for  five  thousand  pounds  of 
tobacco,  brought  on  the  23fd  December  1842,  by  the  appel- 
lant against  the  appellee,  who  pleaded  n&n  cepiij  and  property 
in  a  stranger. 

In  the  trial  of  this  cause,  the  jdaintiff  to  maintain  the  issues 
en  his  part  joined,  proved  to  the  jury  by  the  testimony  of 
Thomas  H.  Kent,  diat  in  the  year  1839  he  rented  of  the 
27        V.4 
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defendant  a  fann  in  Prince  George^ a  county^  for  the  yean 
1840  and  1841^  on  the  following  tenns : — that  he  was  to  give 
the  defendant;  one-half  of  every  thing  that  was  made,  he^  the 
witness,  to  carry  all  the  crops  to  market,  and  to  pay  her  one- 
half  of  the  proceeds  after  sale;  that  under  this  contract  with  the 
defendant,  he  worked  the  farm  for  the  year  1841,  and  made, 
among  other  things,  about  twenty  thousand  pounds  of  tobacco. 

The  plaintiff  further  proved  by  the  said  witness^  that  in 
December  1841,  he  executed  the  following  paper. 

^^  Enow  ye,  that  I,  Thomas  H.  Keniy  of,  &c. ,  being  about  to 
leave  the  State  aforesaid,  for  the  State  of  Arkansas y  and  beii^ 
indebted  to  Dennis  W.  Ferrally  and  the  estate  of  Thomas 
Fsrrally  jointly,  in  the  just  and  full  sum  of  $307.73,  and 
being  desirous  of  securing  the  payment  of  the  same,  do  hereby 
for  that  purpose,  bargain,  sell,  and  make  over,  unto  the  said 
Dennis  W.  Ferrally  his  heirs  and  assigns,  all  my  part,  interest 
and  claim,  in  and  to  the  crop  of  tobacco  made  by  me  in  the 
year  1841,  on  the  plantation  of  Mrs.  Alice  L.  Keniy  he,  the 
said  Ferrally  to  have  the  said  crop  prepared  for  market^  and 
sold  to  the  best  advantage;  and  after  deducting  all  necessaiy 
expenses  attendant  upon  the  same,  shall  pay  over  to  the  said 
Mrs.  A.  It.  Kenty  one-half  of  the  net  proceeds  of  the  whole 
crop,  made  as  aforesaid ;  the  other  half  the  said  Dennis  W. 
FerraU,  is  to  apply  to  the  debts  hereinbefore  mentioned;  and  if 
any  balance  should  remain  in  his  hands  after  such  applicati<m, 
he  shall  pay  the  same  over  to  Mrs.  A.  L.  Kenl,  and  take  her 
receipt  for  the  amount.  In  vritness  whereof,  I  have  hereunto 
set  my  hand  and  seal,  this  24th  December  1841 . 

Thos.  H.Kent.     (Seal.)" 

Which  included  the  crop  of  tobacco  made  on  said  farm^  for 
1841,  to  recover  a  part  of  which,  the  present  action  is  broogfat; 
and  also  proved  by  said  witness,  that  the  said  tobacco  was  left 
by  him  in  the  possession  of  the  defendant's  agent,  and  that  he 
retained  possession  of  no  part  thereof,  after  the  execution  of 
said  paper. 

The  defendant  prayed  the  court,  to  exclude  from  the  jury 
the  said  bill  of  sale,  as  inadmissible  evidence  to  prove  title  in 
the  plaintiff  to  the  tobacco  contained  in  the  said  bill  of  sale; 
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and  the  court  being  divided  in  opinion^  it  was  insisted  on  by 
the  jdaintiff;  that  the  said  paper  must  be  read  to  ihe  juiy, 
unless  excluded  by  the  judgment  of  the  court,  on  the  defend- 
ant's prayer;  but  the  court,  after  being  thus  divided,  were  of 
opinion,  by  reason  of  said  division  of  opinion,  that  said  paper 
could  not  go  to  <he  jury,  and  refused  to  permit  the  same  to  be 
read.  To  which  opinion  of  the  court,  (Magruder,  C.  J., 
and  G.  Dorset,  A.  J.,)  the  plaintiff  excepted. 
The  plaintiff  appealed  to  this  court. 

The  cause  was  aigued  before  Archer,  C.  J.,  Dorset, 
Spence  and  Martin,  J. 

By  T.  F.  Bowie,  for  the  appellant,  and 
By  C.  C.  Magruder,  for  the  appellee. 

Martin,  J.,  delivered  the  opinion  of  this  court. 

This  was  an  action  of  nplemuy  instituted  in  Prince  Oeorge^s 
county  court,  to  recover  from  the  defendant  five  thousand 
pounds  of  tobacco.  To  the  declaration  the  defendant  pleaded 
tun  cepiiy  property  in  the  defendant,  and  property  in  a  strai^r, 
cm  which  pleas  issues  were  joined. 

At  the  trial  of  the  cause,  the  plaintiff  below  proved,  by 
Thomas  H.  Kenty  that  in  the  year  1839,  he  rented  of  the 
defendant  her  farm,  for  the  years  1840  and  1841,  on  the  fol- 
lowing terms : — ^He  was  to  give  the  defendant  one-half  of 
every  thing  that  was  made;  he  was  to  carry  all  the  crops  to 
market,  and  to  pay  her  one-half  of  the  proceeds  after  they 
were  sold;  that  under  this  contract  he  worked  the  farm  for  the 
year  1841,  and  made,  among  other  things,  about  twenty  thou- 
sand pounds  of  tobacco. 

The  plaintiff  further  proved  by  the  witness,  that  in  Decem- 
ber 1841,  he  executed  the  paper,  set  out  in  the  bill  of  excep- 
tions, of  the  24th  of  December  1841 ;  that  it  included  the  crop 
of  tobacco  made  by  the  defendant  in  1841,  to  recover  a  part  of 
which  the  present  action  is  brought,  and  that  it  was  left  by  him 
in  the  possession  of  the  defendant's  agent,  and  he  retained 
possession  of  no  part  of  it  after  the  execution  of  the  instrument 
of  wilting  referred  to. 
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In  this  condition  of  the  case^  the  defendant  prayed  the  court 
to  exclude  from  the  jury  the  said  bill  of  sale,  as  inadmiseible 
evidence  to  prove  title  in  the  ]4aintiff  to  the  tobacco  in  ques- 
tion; and  the  court  being  divided  in  opinion,  it  was  insisted  by 
the  plaintiff,  that  the  paper  must  be  read  to  the  jury.  The 
court,  however,  determined,  that  by  reason  of  a  division  of 
opinion,  the  paper  could  not  go  to  the  jury,  and  refused  to 
peimit  the  same  to  be  read.  From  this  opinion  the  appellant 
appealed,  and  it  forms  the  subject  of  the  only  exception  taken 
in  the  cause. 

It  is  apparent  from  the  record,  that  the  paper  thus  offered  in 
evidence,  was  not  read  to  the  jury.  Objection  was  taken  to 
its  admissibility,  by  the  counsel  for  the  defendant,  in  the  form 
of  a  prayer,  as  soon  as  it  was  offered,  and  upon  this  question 
the  court  was  divided  in  opinion. 

That  this  is  a  correct  view  of  the  case,  is  placed  beyond 
controversy  by  the  language  of  the  court.  They  say  distinctly, 
that  the  paper  could  not  go  to  the  jury,  and  declare,  that  it  was 
not  to  be  read.  In  this  state  of  the  question,  the  court  below 
decided  correctly,  that  by  a  division  of  opinion,  the  evidence 
was  lost.  The  rule  is,  that  when  testimony  is  objected  to,  it 
cannot  be  admitted,  unless  sustained  by  the  judgment  of  the 
court. 

If  the  paper  had  been  read  to  the  juiy,  without  objection, 
and  upon  a  prayer  by  the  defendant  to  strike  it  out  of  the  cause, 
the  court  had  been  divided  in  opinion,  the  aspect  of  the  ques- 
tion would  have  been  changed,  and  the  evidence  could  not 
have  been  excluded. 

As  we  think  the  court  below  committed  no  error  in  the 
opinion  expressed  by  them,  it  becomes  necessaiy  to  consider 
the  question,  whether  the  evidence  itself  was  admissible,  to 
prove  title  in  the  appellant  to  the  tobacco  in  question? 

This  question  is  free  from  difficulty.  It  is  plain,  we  think, 
that  the  contract  between  Thomas  H.  Kent  and  Alice  Keniy 
created  the  relation  of  landlady  and  tenant,  and  vested  in  each 
of  them  a  joint  interest  in  the  crops.  This  being  so,  assuming 
that  the  bill  of  sale  tmnsferred  to  Dennis  W.  PerraU  the  part 
of  Thomas  H.  Kent;  in  the  crop  of  tobacco  made  by  him  in 
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1841^  it  would  have  constituted  a  tenancy  in  common  between 
Fkrrattj  as  the  grantee  of  Thomas  H.  Kentj  and  Mrs.  Kent; 
and  under  such  circumstances  an  action  of  replevin  could  not 
be  maintained.     \  H.Sc  G.y  322. 

Upon  this  ground  also^  we  think  the  evidence  offered  by  the 
plaintiff  below  was  inadmissible^  and  that  the  judgment  of  the 
county  court  must  be  affirmed. 

JUDGMENT  AFFIRMED. 


Thomas  B.  Crawford  and  David  Crawford,  Admr's 
OF  David  Crawford,  vs.  John  B.  Brooke,  Trus- 
tee.— December  1846. 

Hf  in  coDsidention  of  love  and  afiection  for  his  children,  assigrned  to  J,  an 
leeoont  for  medical  aeryices  rendered,  and  medieinea  famished  to  C,  in 
troat,  "  that  the  proceeds  of  the  said  account  when  collected,  after  deduct- 
ing the  expenses  thereof,  shall  be  immediately  applied  to  the  exclusive  bene, 
fit  and  advantage  of  his  children,  by  J,  the  trustee."  In  an  action  by  J 
against  C,  to  recover  the  amount  of  the  account,  H,  the  assignor,  is  a  com- 
petent witness  to  prove  the  rendition  of  the  services  by  himself,  and  a  pro- 
mise to  pay  the  same  within  three  years  before  the  institution  of  the  suit. 

When  objection  is  made  to  (he  competency  of  a  witness,  upon  the  ground  of 
interest,  the  inquiry  is,  whether  he  is  interested  at  the  moment  his  testi- 
mony is  tendered  to  the  court  7 — if  he  then  has  no  interest,  he  is  competent. 

A  legal,  certain,  and  immediate  interest,  in  the  event  of  the  suit  itself,  or  in 
the  record  as  an  instrument  of  evidence,  Iq  support  of  bis  own  alaims  in 
a  8ubse(|uent  action,  is  necessary  to  render  a  witness  incompetent. 

When  the  plaintiff  claims  under  an  assignment,  in  virtue  of  the  act  of  1829, 
ch.  51,  the  defendant  may  prove,  that  it  was  not  made  bona  fide. 

So  when  the  assignor  was  examined  as  a  witness,  to  sustain  the  right  of 
action  of  bis  assignee  under  that  act,  the  defendant  may  ask  the  witness, 
whether  his  account  had,  or  had  not,  been  assigned,  because  of  its  being 
barred  by  limitations,  and  for  the  purpose  of  making  himself  a  witness  to 
prove  the  rendition  of  the  services  charged  therein,  and  the  promise  of  the 
defendant  to  pay  the  same, 

1^  defendant  may  impeach  an  assignment  made  for  such  purposes,  on  the 
gioand  of  fraud. 

When  the  plaintiff  claimed  as  trustee,  in  virtue  of  a  purely  voluntary  assign- 
ment, and  as  assignee,  under  the  act  of  1829,  ch.  51,  and  the  assignor  was 
offered  as  a  witness  to  sustain  the  claim,  the  defendant  may  examine  into 
the  motives  for  making  the  assignment. 
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When  snch  an  assignment  was  made,  to  enable  the  assigniior  to  become  a  wit- 
ness, and  thus  remove  the  bar  of  limitations,  it  cannot  be  regarded  as  ions 
fide  made,  within  the  act  of  1829. 

An  accoont  for  medical  services  and  the  sale  of  medicine,  is  a  chose  in  actum 
for  the  payment  of  money. 

By  the  act  of  1829,  ch.  51,  no  discrimination  is  made  between  express  and 
implied  contracts.  Both  are  within  the  act,  when  the  contraot  aasigBed 
is  for  the  payment  of  money  only. 

In  declaring  under  such  an  assignment,  the  plaintiff  need  neither  aver  a 
promise  by  the  defendant  to  pay  him  the  account,  nor  that  he  was  bona  fide 
entitled  to  the  account,  nor  that  it  was  bona  fide  assigned  to  him. 

Appeal  from  Prince  Oeorge*s  county  court. 

This  was  an  action  of  assumpsUy  commenced  on  the  ISth 
March  1843^  by  the  appellee  against  the  appellants.  The 
claim  was  for  medical  services  and  medicines^  rendered  to  Da- 
vid  Crawford  by  Hodges  and  Brooke  y  from  1834  to  1839, 
amounting  to  $619.69.  The  appellants  pleaded  non  assump- 
sUy and  limitations. 

The  plaintiff  claimed,  in  his  declaration,  as  the  assignee  of 
Hodges  and  Brooke y  under  the  act  of  1829,  ch.  61.  The 
assignment  to  the  account,  relied  upon  in  the  pleadings  and 
evidence,  was  as  follows: — 

'^  In  consideration  of  the  natural  love  and  affection  which 

we  bear  to  our  several  and  respective  children,  we,  and  each 

of  us,  do  hereby  grant,  bargain,  transfer,  assign  and  set  over, 

all  our  respective  right,  title,  interest  and  claim,  of,  in  and  to, 

the  within  account,  to  John  B.  Brookey  upon  the  following 

trust,  to  wit,  that  the  proceeds  of  said  account,  when  collected, 

after  deducting  the  expenses  thereof,  shall  be  immediately 

applied,  according  to  our  respective  interests  therein,  to  the 

exclusive  benefit  and  advantage  of  our  several  children,  by  the 

said  John  B,  Brooke,  trustee  as  aforesaid,  as  witness  our  hands 

this  first  day  of  March,  1843.  B.  B.  Hodges, 

Henry  Brooke." 

''Witness, — Daniel  C.  Diooes." 

There  was  a  verdict  for  the  plaintiff  and  a  motion  in  arrest 
of  the  judgment. 

1st.  Because  it  is  not  averred  in  either  of  the  counts  in  the 
declaration,  that  the  plaintiff  was  bona  fide  entitled  to  the 
account  mentioned  in  the  same,  by  virtue  of  the  assignment, 
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2iicl.  Biwause  it  does  not  appear,  by  the  said  pleadings,  that 
mid  acoount  was  bona  fide  assigned. 

The  county  court  overruled  the  motion,  and  entered  judg- 
ment  for  the  plaintiff. 

IsT  Exception.  At  the  trial  of  this  cause  the  plaintiff,  to 
maintain  the  issues  joined  on  his  part,  offered  in  evidence  to 
the  jury  the  aforesaid  account,  and  the  assignment  thereon, 
which  is  admitted  to  have  been  signed  and  delivered  to  the 
plaintiff,  by  B.  B,  Hodges  and  Henry  Brooke.  And  offered 
to  prove,  by  Henry  Brooke,  a  member  of  the  firm  of  Hodges 
if  Brooke,  and  one  of  the  said  assignors,  that  the  services 
ohaiged  in  the  said  account,  were  rendered  by  the  said  firm 
to  the  said  David  Crawfcrd,  deceased,  at  his  instance  and 
request;  and  that  in  June,  1841,  the  witness  called  on  the 
said  David  Crawford,  in  his  lifetime,  and  presented  the  said 
account  for  payment,  when  the  said  deceased  acknowledged 
the  same  to  be  correct,  and  promised  to  pay  it. 

The  defendants  objected  to  the  admissibility  of  this  proof, 
on  the  ground,  that  the  said  witness  was  one  of  the  original 
oeditoiB  in  said  account,  and  incompetent  to  prove  the  said 
acknowledgment  and  promise,  and  the  rendition  of  said 
services. 

But  the  court,  (Magruder,  C.  J.,  and  Key,  A.  J.,)  were 
of  opinion  that  said  testimony  was  admissible,  and  overruled 
the  objection,  and  permitted  the  same  to  go  to  the  jury;  the 
defendants  excepted. 

%rD  Exception.  After  the  preceding  testimony  had  gone 
to  the  jury,  which  by  agreement  is  made  a  part  of  this,  the 
defendants  asked  the  said  Henry  Brooke,  who  was  under  cross- 
examination,  whether  the  said  assignment  on  said  account 
was  or  was  not  made,  because  the  said  account  was  barred  by 
limitations;  and  for  the  purpose  of  making  himself  a  witness 
to  |Hove  the  rendition  of  said  services,  and  the  said  acknow- 
ledgment and  promise  by  the  said  David  Crawford,  deceased  ? 
The  defendants'  counsel  stated,  that  they  asked  this  question  for 
the  purpose  of  shewing,  that  the  said  account  had  not  been 
homafide  assigned,  as  required  by  the  act  of  Assembly,  in  such 
case  made  and  provided.    But  the  plaintiff's  counsel  objected 
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to  this  question  being  propounded  to  the  witness^  because^  it 
appearing  upon  the  face  of  the  asagnment  that  the  same  was 
made  upon  a  good  consideration  and  bona  Jidey  it  was  not 
competent  for  the  defendants,  in  this  mode^  and  by  this  witness, 
to  prove  the  fact  which  they  proposed  to  prove  by  the  question 
so  propounded. 

The  court  sustained  the  objection  to  the  right  of  the  defen- 
dants to  propound  the  said  question  >  the  defendants,  by  their 
counsel,  excepted. 

3rd  Excei^ion.  The  defeinlants  then  prayed  the  court 
to  instruct  the  jury,  that  upon  the  testimony  contained  in  the 
first  exception^  and  which  by  agreement  is  made  a  part  of  this, 
if  the  same  be  believed  by  the  jury,  the  plaidliff  is  not  entided 
to  recover : 

Ist.  Because  the  said  account  is  not  such  a  chose  in  action, 
for  the  payment  of  money,  as  is  assignable  under  the  act  of 
Assembly,  to  enable  the  assignee  to  sue  in  his  own  name. 

2nd.  Because  there  is  no  proof  in  the  cause,  that  the  defen- 
dants^ as  administrators  of  the  said  David  Cranfordy  made  to  the 
plaintiff  any  acknowledgment  or  promise,  to  pay  him  the  said 
claim  after  the  said  assignment  was  made. 

But  the  court  overruled  the  defendants'  prayer,  and  refused 
to  instruct  the  jury  as  prayed;  the  defendants  excepted. 

The  defendants  appealed  to  this  court. 

The  cause  was  argued  before  Archer>  C.  J.,  Dobssy, 
and  Martin,  J. 

By  Tuck  and  Bowie,  for  the  appellant,  and 

By  J.  Johnson  and  D.  C.  Digoes,  for  the  appellees. 

Martin,  J.,  delivered  the  opinion  of  this  court : 

This  was  an  action  of  assumpsit ,  instituted  by  the  appellee 
as  the  assignee  of  an  account  due  to  Messrs.  Hoaxes  and 
Brooke,  for  medical  services  rendered^  and  medicines  furnished 
to  David  Crawfordy  the  intestate.  The  appellant  pleaded 
non  assumpsit y  and  limitations,  and  upon  those  pleas  issues 
were  joined. 
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The  assignment  was  as  follows : — 

'<  In  conaideradon  of  the  natural  love  and  affection  we  bear 
OUT  several  and  respective  children,  we  and  each  of  uS;  do  here- 
by grants  baigain^  transfer,  assign  and  set  over,  all  our  respec- 
tive right^  title,  interest  and  claim^  of^  in,  and  to,  the  within 
account^  to  John  B^  Brooke^  upon  the  following  trust,  to  wit, 
that  the  proceeds  of  said  account^  when  collected,  after  deduct- 
itig  the  expenses  thereof,  shall  be  immediately  applied,  accord- 
ing to  our  respective  interests  therein;  to  the  exclusive  benefit 
and  advantage  of  our  several  children,  by  the  said  John  B. 
Brooke y  trustee,  as  aforesaid." 

At  the  trial  of  the  cause,  the  plaintiff  below  offered  Hetiry 
Brooke^  one  of  the  assignors,  as  a  witness,  to  prove  the  rendi- 
tion of  the  services  charged  in  the  account,  and  an  acknow- 
ledgment of,  and  promise  to  pay,  the  same,  by  the  intestate, 
within  three  years  before  the  institution  of  the  suit. 

The  defendant  objected  to  the  competency  of  this  witnesa^ 
but  the  court  overruled  the  objection;  and  the  correctness  of 
the  opinion  of  the  court  on  this  question^  fonns  the  subject  of 
tke  fiist  exception. 

The  fact,  that  the  witness  offered  by  the  plaintiff  was  one  of 
the  assignots,^  constituted  in  itself  no  objection  to  his  compe- 
tency, if  he  had  parted  with  his  whole  interest  in  the  claim,  and 
could  neither  gain^  nor  lose,  by  the  event  of  the  suit.  When 
objection  is  made  to  the  competency  of  a  witness,  upon  the 
§pround  of  interest^  the  inquiry  is  not,  whether  he  was  originally 
interested;  but,  is  he  interested  at  the  moment  his  testimony  is 
tendered  to  the  court  ?  And  if  it  appeara  at  tlie  time  he  is  pre- 
sented to  the  court,  he  has  no  interest  in  the  result  of  the  con- 
troversy/  the  circumstance  that  he  w^as  once  the  owner  of  the 
eause  of  action,  and  has  assigned  it,  interposes  no  obstacle  to 
his  examination.  This  is  clear  upon  principle,  and  has  been 
direcUy  decided.    9  Wend.,  295.    3  Bin,,  313.    1  Raw.  434. 

In  the  case  of  SHmmel  against  Underwood^  3  G.  4*  J*, 
287,  the  Court  of  Appeals  have  defined  the  kind  of  interest 
which  will  exclude  a  witness  from  testifying  in  a  cause.  They 
determine,  that  it  must  be  a  legal  interest,  and  that  a  mere 
honorary  obligation  will  not  render  him  incompetent.  This 
28        V.4 
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rule  upon  the  subject  of  interest^  remained  unsettled  until  the 
decision  of  the  court  of  King's  Bench;  in  Belt  against  Bakery 
3  Term.y  27;  but  it  is  now  established^  that  the  only  cases^  in 
which,  for  this  cause,  a  witness  is  incompetent,  are,  where  he 
has  a  legal,  certain,  and  immediate,  interest  in  the  event  of  the 
suit  itself ;  or  in  the  record,  as  an  instrument  of  evidence,  in 
support  of  his  own  claims  in  a  subsequent  action.  Doe  vs. 
Tyler y  6  Bing.y  390.  1  Greerd,  Ev.,  432.  Applying  this 
test  to  the  competency  of  the  witness,  we  can  discover  no  rea- 
son for  excluding  him. 

It  is  certainly  true,  that  where  the  situation  of  the  witness  is 
such,  that  he  would  become  responsible  to  the  party  by  whom 
be  is  required  to  give  testimony,  for  the  expenses  which  might 
be  incurred  in  the  prosecution  of  a  claim,  in  case  of  defeat, 
he  is  incompetent;  for  he  has  a  direct  interest  in  sustaining  the 
cause  of  the  party  by  whom  he  is  called.  3  C.  ^  Pot.,  571. 
And  if  the  counsel  for  the  appellants  could  have  maintained 
their  proposition,  that  the  assignor  was  responsible  to  the  plain- 
tiff below,  for  the  expenses  to  which  he  might  be  subjected 
in  a  contest  for  this  debt,  they  would  have  shown  a  case  in 
which  the  witness  was  to  be  excluded.  But  such  is  not  the 
predicament  of  the  witness.  The  a£»ignment  provides,  that 
the  expenses  are  to  be  paid  out  of  the  fund,  when  collected; 
and  on  the  contingency  of  the  plaintiff  failii^  in  the  action, 
and  being,  therefore,  obliged  to  pay  the  costs  of  the  suit,  there 
could  be  deduced  from  this  assignment,  voluntary  as  it  is  in  its 
character,  no  legal  obligation  express  or  implied,  to  indenmify 
the  plaintiff  for  the  expenses  thus  incurred  by  him.  The  fact, 
that  the  witness  might  consider  the  circumstances  under  which 
the  assignment  was  made,  as  imposing  upon  his  honor  an  obli- 
gation to  protect  his  trustee  from  loss,  is  an  objection  which 
would  go  only  to  his  credibility.  We  think,  therefore,  that 
the  court  below  decided  correctly,  in  permitting  the  witness  to 
be  examined. 

The  decision,  however,  of  the  court  below,  in  the  second 
exception,  presents  a  veiy  different  question. 

It  is  stated,  that  after  the  witness  had  been  examined  in 
chief,  the  defendant,  for  the  purpose  of  showing  that  the 
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account  had  not  been  bona  fide  assigned^  as  required  by  the 
act  of  Assembly ^  proposed  to  ask  the  witness :  '^whether  the 
asognment  of  the  account  had  or  had  not  been  niade^  because 
of  its  being  barred  by  hmitations;  and  for  the  purpose  of  mak- 
ing himself  a  witness  to  prove  the  rendition  of  the  services 
chaiged  therein;  and  the  promise  of  the  defendant's  intestate 
to  pay  the  same."  The  counsel  for  the  plaintiff  objected  to 
this  question  being  propounded  to  the  witness^  and  the  objec- 
tion having  been  sustained  by  the  courts  the  correctness  of  their 
opinion^  in  this  respect^  becomes  also  the  subject  of  examina- 
tion. 

It  is  clear^  that  it  was  competent  for  the  defendant;  on  the 
pleadings  in  the  cause,  to  prove  that  the  account  in  question 
had  not  been  honajide  assigned  ^  as  required  by  the  act  of 
Assembly  of  1829^  ch.  51 .  The  suit  was  brought  in  the  name 
of  the  assignee,  under  the  provisions  of  that  statute^  which 
enables  the  bona  fide  assignee  of  a  chose  in  action^  for  the  pay- 
ment of  money,  to  maintain  an  action  in  his  own  name.  The 
objection,  that  the  plaintiff  was  not  a  bona  fide  assignee  of  this 
account;  and  was  not  therefore  embraced  by  the  provisions  of 
the  act  of  Assembly,  went  directly  to  his  right  to  recover,  and 
was  admissible  upon  the  plea  of  non  assumpsit.  The  assign- 
ment was  necessarily  exhibited  by  the  plaintiff,  as  constituting 
his  tide  to  sue,  and  was  liable  to  be  attacked  by  his  adversary, 
on  the  ground  of  the  fraudulent  character  of  the  transaction. 

It  has,  however,  been  contended  by  the  counsel  for  the 
appellee^  that  the  evidence  proposed  to  be  offered,  was  inad- 
missiblc;  because  the  effect  of  it  was  to  contradict,  or  explain 
the  terms  of  the  written  assignment.  And  in  support  of  the 
proposition,  the  cases  of  Bend  against  The  Susqtiehanna 
Bridge  Company,  &  H,  ^  J,,  128;  Watkins  vs.  Stockett,  6 
jff.  4*  J' J  444;  and  Westly  vs.  Thomas,  6  H.  ^  J.,  24;  have 
been  referred  to.  Those  cases  recognise  the  familiar  principle, 
that  it  is  not  in  the  power  of  a  party,  except  on  the  ground  of 
a  fraud  or  mistake,  to  conti-adict  by  parol  evidence  the  instru- 
ment which  he  has  signed,  or  to  interpolate  into  it;  new  terms 
and  stipulations. 
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But  a  clear  view  of  the  object  for  which  this  testimony  was 
offered,  will  show,  that  its  admissibility  was  unaffected  by  the 
decisions  to  which  we  have  been  referred;  and,  that  it  is  not 
obnoxious  to  any  just  exception.  It  was  not  proposed  for  the 
purpose  of  contradicting  the  assignment,  or  of  ingrafting  upon 
it  any  new  or  additional  consideration.  The  defendant  admit- 
ted that  the  assignment  was  purely  voluntary^  and  that  the 
proceeds  of  the  account,  when  collected,  were  to  be  applied  hy 
the  trustee,  for  the  exclusive  benefit  of  the  cestui  que  trusts^ 
The  question  propounded  to  the  witness,  was  to  discover  the 
motive  by  which  he  was  governed  in  making  the  transfer,  and 
to  prove  that  it  was  for  the  puq>ose  of  enabling  the  assigncM*  to 
become  a  witness,  and  thus  remove  the  bar  raised  by  the  statute 
of  limitations.  An  assignment  made  under  such  circumstances^ 
cannot  be  regarded  as,  bonafldey  within  the  meaning  of  the 
act  of  Assembly.  And  when  it  is  considered,  that  the  testi- 
mony was  offered,  not  by  a  party  to  the  instrument,  but  by  a 
stranger,  and  one  who  was  injuriously  affected  by  the  assign- 
ment, and  upon  the  ground  that  it  was  founded  in  fraud,  we 
can  perceive  no  reason  for  rejecting  it. 

The  rule  indeed,  which  has  been  relied  on,  as  forbidding 
the  introduction  of  parol  evidence  to  contradict  or  vary  the 
terms  of  the  written  assignment,  has  no  application  to  this 
case.  It  is  confined  to  the  parties  to  the  instrument,  and  thor 
representatives,  or  those  claiming  under  them;  and  does  not 
extend  to  a  third  person,  in  the  situation  of  the  defendant.  1 
Wheat,  i?.,  314.     1  Greerd,  Ev,,  317. 

It  is  true,  as  stated  by  the  counsel  for  the  appellee,  that  the 
court  will  not  permit  the  assignor  to  defeat,  or  disparage,  the 
tide  of  his  assignee,  by  acts  or  admissions,  subsequent  to  the 
assignment.  The  assignee,  even  in  cases  where  he  is  obliged 
to  sue  in  the  name  of  the  assignor,  is  regarded  as  the  real 
plaintiff.  He  is  protected  against  ^^such  acts  and  admisBions 
of  the  assignor,  as  would  operate  in  fraud  of  his  rightB.** 
Therefore,  if  the  defendant  should  procure  a  release  from  the 
assignor,  or  obtain  a  sett-off  against  him,  after  notice  of  the 
asognment,  or  possess  himself  of  any  other  defence,  through 
his  instrumentaUty,  it  would  be  inoperative;  and  the  oouit 
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would  preclude  the  defendant  from  availing  himself  of  such 
defence,  ^'whether  asserted  in  the  form  of  a  plea,  or  as  evi- 
dence under  the  general  issue."  Omngs  and  Piet  vs. 
LofWy  5  G,  Sc  J.,  145.  Frear  vs.  Evertson^  2  /.,  142.  6 
Wheat.,  277. 

But  this  doctrine  has  no  application  to  the  question  under 
consideration.  The  evidence  was  not  offered  to  impeach  the 
aas^nment,  or  to  impair  the  rights  of  the  assignee,  by  any  thing 
that  occurred  subsequent  to  the  transfer.  It  was  proposed,  as 
we  have  seen,  to  prove,  that  at  the  time  the  assignment  was 
made,  the  assignor  was  influenced  by  considerations,  which 
would  invalidate  the  instrument  itself,  upon  the  true  construc- 
tion of  the  act  of  Assembly. 

We  are  therefore  of  opinion,  that  the  question  proposed  by 
the  defendant  was  proper,  and  that  the  couit  erred  in  not  per- 
mitting it  to  be  propounded  to  the  witness. 

By  the  act  of  Assembly  of  1829,  ch.  51,  to  which  we  have 
already  adverted,  it  is  provided,  ^^  that  any  assignee  bona  fide 
entided  to  any  judgment,  bond,  speciality,  or  other  chose  in 
action,  for  the  payment  of  money,  assigned  in  writing,  may, 
by  virtue  of  such  assignment,  maintain  an  action  in  his  own 
name;"  and  the  question  presented  for  our  consideration  by  the 
third  exception,  is,  whether  an  open  account  of  this  descrip- 
tion, is  assignable,  so  as  to  authorise  the  assignee  to  sue  in  his 
own  name,  according  to  the  true  interpretation  of  that  act? 

It  must  be  conceded,  that  an  account  for  the  rendition  of 
medical  services,  and  for  the  sale  of  medicine,  is  a  chose  in 
action  for  the  pajonent  of  money;  for,  on  proof  that  the  servi- 
ces were  rendered,  and  the  medicine  furnished,  as  charged,  the 
law  raises  a  promise  to  pay  for  them  in  money.  As,  therefore, 
an  account  of  this  kind  is  obviously  within  the  words,  it  must 
be  regarded  as  within  the  contemplation  of  the  act,  unless  the 
legislature  intended  to  discriminate  between  express  and  im- 
plied contracts.  But  no  such  distinction  is  to  be  found  in  the 
staiate.  The  language  is  sufficiently  comprehensive  to  em- 
brace all  choses  in  action,  with  the  single  qualification,  that 
they  must  be  for  the  payment  of  money;  and  the  difference 
between  an  express  and  implied  contract,  is  not  in  the  cha- 
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racter  of  the  undertakings  but  only  in  the  mode  of  proof. 
2  Greenl.  Ev.  78. 

We  thinks  therefore,  that  this  account  is  embraced  by  the 
act  of  Assembly.  Prior  to  that  act^  the  assignee  of  a  chose  in 
action^  unless  it  was  negotiable  by  the  mercantile  law,  was 
obliged  to  sue  in  the  name  of  the  assignor,  or  if  he  was  dead,  in 
that  of  his  personal  representative.  To  obviate  this  inconve- 
nience, often  injurious  to  the  assignee,  the  act  of  Assembly  was 
passed;  and  is  to  be  liberally  construed,  as  a  remedial  and 
beneficial  statute. 

The  elementary  writers  upon  the  subjects  of  contracts,  divide 
them  into  two  classes:  those,  in  which  the  parties  stipulate  to 
perform,  or  to  omit  to  do,  some  act  or  duty,  and  those  whidi 
are  for  the  payment  of  money.  The  former  class  of  contracts 
is  clearly  not  within  the  provisions  of  this  act  of  Assembly;  for, 
though  the  law  gives  to  the  party  a  remedy  in  the  form  of 
damages  for  the  injury  he  sustains  by  a  violation  of  the  con- 
tract, it  is  not  a  chose  in  action  for  the  payment  of  money. 

In  the  case  of  Gordon  against  Dovmey,  1  G.  R.,  41,  the 
chose  in  action  was  a  written  agreement,  by  which  the  defend* 
ant  stipulated  for  the  payment  of  a  rent,  in  money,  to  the 
lessor  of  the  demised  premises,  and  also  to  give  to  a  third  per- 
son mentioned  in  the  instrument,  a  portion  of  the  produce 
raised  upon  the  land,  and  to  furnish  the  means  of  removing  it. 

It  is  apparent,  therefore,  from  an  inspection  of  the  agree- 
ment, that  it  was  not  a  chose  in  action,  purely  for  the  payment 
of  money,  but  contained  other  stipulations;  and  upon  this 
ground,  the  court  held  that  it  was  not  such  a  chose  in  action  as 
was  contemplated  by  the  act  of  Assembly.  They  say : — "  It 
was  not  the  intention  of  the  legislature  to  confer  on  the  assignee 
any  such  power,  except  in  cases  where  the  chose  in  acti<m  was 
purely  for  the  payment  of  money;  and  where  the  only  acdon 
which,  from  the  nature  and  stipulations  of  the  chose  in  action 
assigned,  the  assignor  could  have  maintained,  if  no  assign- 
ment had  been  made,  was  that  for  the  payment  of  money  due 
on  the  contract."  This  is  the  character  of  the  chose  in  action 
before  us.  It  is  evident,  that  the  only  action  which  the  assignee 
could  have  maintained  on  this  account,  if  no  assignment  had 
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been  made^  was  an  action  for  the  payment  of  money^  due  on 
the  implied  contract. 

It  follows  from  the  views  thus  expressed^  that  we  think^  the 
court  below  committed  no  error  by  rejecting  the  defendant's 
prayer^  as  presented  in  this  exception.  The  plaintiff  was  enti- 
tled to  maintain  the  action  in  his  own  name^  by  viilue  of  the 
asognment,  and  it  was  unnecessary  either  to  aver  in  the  decla- 
rati<m^  or  prove^  a  promise  by  the  defendants  to  pay  the  account. 

We  think  the  court  below  decided  correctly  in  overruling 
the  motion  made  by  the  defendant  to  arrest  the  judgment. 
Thai  it  was  not  necessary  for  the  plaintiff  to  aver  in  his  decla- 
lation,  that  he  was  bona  fide  entitled  to  the  account,  or  that  it 
Wds  bona  fide  assigned,  is  determined  in  the  case  of  The  Bank 
of  the  United  States  vs.  I^jles,  10  G.  ^  /.,  326.  The  objec- 
tion would  have  been  bad  on  demurrer. 

We  concur  therefore  with  the  county  court,  in  the  opinion 
expressed  by  them  in  the  first  and  third  exceptions,  and  in 
overruling  the  motion  in  arrest  of  judgment.  But  as  we  dis- 
tent from  the  opinion  expressed  by  the  court  in  the  second 
exception,  we  shall  reverse  the  judgment,  with  costs  to  the 
appellant,  and  order  a  procedendo. 

JUDGMENT  REVERSED   AND   PROCEDENDO   AWARDED. 


Beale    Buckingham    vs.  Benedict    and    Nicholas    G. 

Clary. — December  1846. 

The  principal  obligor  in  a  bond  is  a  competent  witness  to  prove  its  execution 
hy  bis  surety  therein,  in  an  action  on  such  bond,  under  the  plea  of  non  ett 
factum  by  the  surety.  The  witness  is  liable  either  to  the  plaintifF,  or  to  the 
defendant,  if  he  pays  it,  for  the  whole  amount  of  the  bond,  and  was  there- 
fore called  to  testify  against  his  own  interest  in  either  event. 

Appeal  from  OarroU  county  court. 

ThiB  was  an  action  of  debty  commenced  on  the  22nd  March 
1844;  by  the  appellees  against  the  appellant.  The  plaintiffs 
declared  upon  the  bond  <rf  the  appellant;  dated  20th  February 
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1841,  payable  to  him  twelve  months  after  date,  for  $200. 
The  defendant  pleaded  non  est  factum^  on  which  plea  iasue 
was  joined. 

In  this  case,  the  plaintiff  to  prove  on  his  part  the  issue 
joined,  offered  in  evidence  the  single  bill  declared  on,  and  to 
prove  the  signature  of  Beale  Buckingham^  the  defendant, 
and  that  the  said  Beale  Buckingham^  was  the  security  of 
Larkin  Buckinghamy  one  of  the  obligors;  and  that  the 
witness,  hereinafter  mentioned,  w^as  present,  and  saw  said 
defendant  execute  the  single  bill  offered  Larkin  Bnc/nngham, 
the  co-obligor,  as  a  witness. 

The  defendant,  objected  to  the  witness  as  incompetent, 
on  the  ground,  that  he  was  interested,  because  the  effect  of 
his  testimony  was  to  lessen  the  amount  of  his  own  indebt- 
edness on  the  instrument;  and  to  make  the  defendant  liable 
for  the  debt,  equally  with,  and  partly  in  exoneration  of, 
himself,  the  witness.  And  because  he,  the  plaintiff,  was,  if 
(he  single  bill  be  genuine,  a  co-obligor  with  the  defendant: 
and  if  the  name  of  Beale  Buckinglvam  was  a  foigeiy,  then 
the  witness  was  a  sole  obligor  in  the  instrument,  it  being  ad- 
mitted, that  the  witness,  himself,  did  execute  the  instrumeot 
according  to  its  purport.  The  court,  (Dorsey,  C.  J.,  and 
Wilkinson,  A.  J.,)  overruled  the  objection,  and  permitted 
the  witness  to  testify,  being  of  opinion^  that  he  was  competent. 
The  defendant  excepted. 

The  defendant  appealed  to  this  court. 

The  cause  was  argued  before  Archbk,  C.  J.,  Magru- 
DER  and  Martin,  J. 

By  Raymond  for  the  appellant,  and 
By  Palmer  for  the  appellee. 

Archer,  C.  J.,  delivered  the  opinion  of  this  court. 

This  was  a  suit  instituted  to  recover  the  amount  of  a  single 
bill  obligatory.  The  plaintiff  offered  the  principal  obligor  in 
the  bill,  to  pove  the  execution  of  the  bill  by  his  surety.  The 
witness  was  objected  to,  as  incompetent  from  interest. 
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The  evidence  proposed  to  be  offered  by  the  witness^  was 
against  his  interest:  for  if  the  plaintiff,  for  whom  he  was  called 
to  testify 9  recovered,  the  witness  would  be  liable  over  to  his 
surety  for  the  costs  of  this  suit.  But  if  this  were  not  so,  he 
would  have  no  interest  in  the  event  of  the  suit:  for  as  principal 
Migorf  he  would  be  liable  to  the  plaintiff  for  the  debt;  or  if 
the  defendant  paid  it>  would  be  liable  over  to  him,  as  his  surety 
therefor.  judgment  affirmed. 


William    Craig   and   Jacob    Angle,    Jr.,   vs.    Henrt 

Ankeney. — December  1846. 

Where  a  caQse  is  set  down  for  final  hearing  upon  bill  and  answer,  the  aver- 
ments of  the  bill  afo  qualified  by  those  in  the  answer. 

Whno  two  parties  are  equalljT  botind  by  separate  instruments,  under  sea], 
as  aecafities,  for  the  payoieot  of  the  same  debt,  and  a  payment  by  one 
redounds  to  the  discharge  of  the  other,  the  one,  making  the  payment,  may 
recover  by  way  of  contribution,  either  at  law,  or  in  equity. 

Parties  equally  bound  as  sureties  by  diderent  instruments  for  the  same  debt, 
may  still  be  liable  taeach  other  for  contribution.  The  doctrine  of  contri. 
botion  is  not  founded  on  contract^  bat  opdn  an  implied  equity  resting  upon 
natural  justice,  and  sound  morality. 

Where  parties  are  so  bound,  it  would  be  against  equity  to  permit  one  to 
recover  from  the  other,  more  than  a  moiety  of  the  amount  paid  by  him,  in 
satisfaction  of  a  debt,  fot  the  payment  of  which  both  are  equally  respon. 
■Me, 

A  eoart  of  ebanoery  never  will,  against  equity  and  censcieoce,  iixterpose  by 
way  of  injunction,  to  arrest  the  progress  of  proceedings  at  law,  unless 
required  to  do  ao  upon  principles  of  public  policy. 

One  security  cannot,  by  injunction,  arrest  the  proceedings  at  law  of  his  co. 
security  against  him,  for  contribution,  unless  he  tenders  t&e  priiicipar  and 
interest  doe  such  co-secority,  who  had  paid  the  principal  debtor;  or  allege, 
that  he  was  ready  and  willing  to  bring  the  san>e  into  court  to  be  paid  to 
him,  as  a  condition  of  the  court's  interference. 

Appeal  from  the  Equity  side  of  WasMitgton  county  court. 

On  the  25lh  of  March,  1844,  Henry  Ankeney y  filed  his 

bill  against   William,  Craig  and  Jacob  Angle,  Jr.,  alleging, 

that  about  the  26th  January  1842,  Jacob  H,  Barjieii  called 

on  him,  saying,  he  was  indebted  to  a  certain  William  Craig ^ 

29        V.4 
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in  the  sum  of  $263,  and  desired  your  orator  to  become  his 
surety  in  a  single  bill,  to  said  Craigy  for  that  amount;  that  he 
did  become  surety  for  said  B,y  on  said  note,  payable  to  C 
That  when  said  note  was  taken  by  said  Bamett  to  said  Craig, 
he,  the  said  Q'oigy  refused  to  accept  the  same,  saying,  the 
debt  due  to  him  by  said  Bametty  was  well  secured  by  a 
certain  Jacob  Angle y  Jr.,  who  was  security  to  him  for  said 
Bamett.  That  soon  thereafter,  the  said  Bamett  become 
heavily  embarrassed,  and  the  said  Angle  becoming  uneasy  on 
account  of  his  liability  for  him,  and  the  said  note  not  being 
destroyed,  as  it  should  have  been  when  Craig  refused  to  take 
the  same,  applied  to  the  said  Craigy  requesting  him  to  assign 
said  note  to  him,  which  the  said  Craig  at  first  was  unwilling 
to  do,  he  having  no  interest  in  the  same,  but  at  length,  by  the 
importunity  of  the  said  Angle,  the  said  Craig  did  assign  the 
same  to  him;  the  said  Angle y  after  the  refusal  of  the  said  Craig 
to  accept  the  same,  obtained  and  retained  possession,  of  said 
note,  having  so  obtained  possession  of  said  note  and  assign- 
ment, has  caused  suit  to  be  instituted  on  said  note  in  the 
name  of  the  said  Craigy  the  legal  plaintiff,  for  his  use^  which 
said  suit  is  now  pending  in  Wc^Hngten  county  court,  and 
stands  for  trial  at  the  March  term  ensuing.  And  your  oiator 
exhibits  a  copy  of  said  note,  which  he  prays  may  be  taken 
as  part  of  his  biU,  viz: — 

<^$263. — ^Twelve  months  after  date,  we,  or  either  of  us, 
promise  to  pay  William  Qmgy  or  order,  the  sum  of  $263, 
for  value  received,  this  25th  day  of  January  1842,  with 
interest  from  date.  J.  H.  Barnett,    (  Seal.  ) 

Henry  Aj!^k£ney,  (  Seal.  )" 
On  the  back  of  the  same  is  the  following  endorsement:— 
^  ^November  9th,  1843.     I  hereby  sign  my  right  and  title  of 
the  within  note  to  Mr.  Jacob  Angky  Jr. 

Wm.  Craig." 
Prayer  for  subpoena  and  injunction,  forbidding  the  prosecu- 
tion of  the  action  at  law. 

On  the  26th  March  1844,  Buchanan,  A.  J.,  ordered,  that 
an  injunction  issue,  in  pursuance  of  the  prayer  of  the  within 
biU. 
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The  answer  of  W.  Craig  is  omitted^  as  not  material. 

The  answer  of  Jacob  Angle y  Jr.y  set  forth;  that  it  is  true^  as 
stated  in  said  bill,  that  a  certain  J.  H,  B.j  was  indebted  to  a 
certain  W.  C,  about  the  25th  January  1843,  in  the  sum  of, 
icc.y  that  in  or  about  the  month  of  October  1840,  the  said 
Jacob  H.  Bametty  and  a  certain  Daniel  M.  Boviesj  were 
partners;  that  in  or  about  tlie  month  of  October  1840,  the  said 
Bowles,  as  one  of  the  said  partners  aforesaid,  purchased  from 
the  said  Craig  a  quantity  of  com,  amounting  to  the  sum  of 
$860.57;  that  after  said  com  had  been  purchased,  an  arrange- 
ment was  made  between  the  said  B,  and  J?.,  by  which  the 
said  Bctmett  was  to  take  upon  himself  the  payment  of  the 
said  debt  of  said  firm,  to  said  Craig;  that  the  said  Bamett 
called  upon  this  defendant,  and  requsted  him  to  become  his 
security  to  said  Craig,  for  the  amount  of  money  owing  to 
him  for  said  com,  and  the  said  Bamett  agreed  and  promised, 
to  and  with  this  defendant,  that  if  he,  this  defendant,  would 
become  his  security,  as  aforesaid,  for  said  sum  of  money,  to 
said  Craig,  that  he,  the  said  Bamett,  would  give  to  this 
defeadant  a  note  or  obligation,  to  be  signed  by  himself,  the 
said  H.  A,,  and  a  certain  Henry  Firey,  as  his  securities,  by 
which  this  defendant  should  be  fully  indemnified  and  saved 
harmless,  for  any  risk  or  liability  which  he  would  incur,  as  said 
Bametfs  surety  to  said  Craig,  for  the  money  owing  him. 
Diai  upon  and  in  consideration  of  this  promise  and  under- 
taking of  the  said  Bamett,  to  furnish  this  defendant  with  the 
mdemnky  aforesaid,  this  defendant  did  agree  to  become,  and 
did  become,  the  security  of  the  said  Bamett  to  the  said  Craig, 
for  the  debt  owing  to  him  for  said  com;  and  the  said  Craig, 
upoa  this  defendant  becoming  the  security  of  the  said  Bamett, 
as  aforesaid^  agreed  to  give  a  reasonable  time  for  the  payment 
of  said  debt.  And  this  defendant  further  saith,  that  the  said 
Bamett  not  having  paid  said  C  for  the  com,  he  was  called 
CO  by  said  C  several  times,  in  the  fall  of  184] ;  that  in  the 
fall  of  1841,  this  defendant  promised  the  said  C,  that  if  said 
BamM  did  not  pay  him  the  money  owing  for  said  corn, 
before  the  Ist  January  1842,  that  he,  this  defendant,  would 
give  to  said  C  his  own  note,  as  said  BametVs  security,  for 
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the  amount  of  said  debt.  That  said  Bamett  not  having  paid 
said  Craig,  by  the  Ist  January  1842,  this  defendant  did^  in  the 
early  part  of  January  1842,  give  to  the  said  Craig  as  secu- 
rity of  said  Barnett,  his  own  note  for  the  amount  of  said  debt; 
no  note  or  obligation  having  been  before  given  to  said  Craig 
for  said  debt,  either  by  this  defendant  or  said  Bamett,  And 
this  defendant  further  saith,  that  said  Craig  did  not  agree  to 
receive  the  note  of  this  defendant^  as  an  absolute  payment  of 
said  BameWs  debt;  nor  did  he  agree  to  release  said  Bameii 
ftom  said  debt,  in  consideration  of  receiving  this  defendant's 
note^  as  aforesaid;  but  it  was  the  understanding  of  this  defend- 
ant/as  well  as  the  said  Craig ,  that  said  Bamett  was  still  lia- 
ble for  said  debt.  And  this  defendant  further  answering  saith, 
that  he  had  before  called  on  said  Bamett y  either  to  pay  said 
Craig  for  the  corn  purchased,  as  aforesaid,  or  to  give  to  this 
defendant  the  obligation  of  said  Bamett^  with  said  Ankeney 
and  Pircy,  as  security,  according  to  the  original  agreement 
above  mentioned,  made  when  this  defendant  agreed  to  become 
the  said  Bamett^s  security,  as  aforesaid.  That  having  pressed 
the  said  J5.  for  the  indemnity  aforesaid,  the  said  B.  brought  to 
this  defendant,  about  the  last  of  January  1842,  the  note  execu* 
ted  by  himself  and  the  said  Henry  Ankeney ,  for  the  payment 
of  $263,  the  amount  of  principal  and  interest  then  suiqpoeed 
to  be  due  for  said  com,  in  favor  of  said  Craig,  dated  26th 
January  1842;  a  true  copy  of  which  is  exhibited  by  the  com* 
plainant  with  his  bill  of  complaint.  That  when  this  defendant 
saw  this  note  was  made  payable  to  said  Craig,  he  objected  to 
receiving  of  it;  but  the  said  Barnett  proposed,  to  save  himself 
the  trouble  of  getting  a  new  note,  that  this  defendant  should  take 
it  to  said  Craig,  and  get  him  to  assign  it  to  this  defendant^  and 
this  defendant  finally  agreed  with  the  said  Bamett,  to  take  said 
note  with  said  Ankeney  as  security  as  aforesaid,  as  his  indem* 
nity,  and  that  he  would  get  it  assigned  to  him  by  said  Craig , 
as  first  suggested  by  said  Bamett.  This  defendant  and  the 
said  Bamett,  both  supposing  that  said  C  would  have  no 
objection  to  make  such  assignment,  as  the  said  C.  then  held 
the  note  of  this  defendant  for  the  amount  of  said  Bamett^ » 
debt;  which  he  had  received  several  weeks  before  the  note  of 
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the  said  Bamett  and  Ankeney y  was  executed  to  the  said  Craig: 
that  said  note  was  then  left  in  the  possession  of  this  defendant. 
And  this  defendant  expressly  denies  the  allegation  in  said  bill 
of  complaint,  to  wit,  that  when  said  note  was  taken  to  said 
Oraigy  he,  the  said  Craigy  refused  to  accept  the  same,  saying, 
the  debt  due  to  him  by  said  Bamett y  was  well  secured  by  a 
certain  Jacob  Angle y  Jr.y  who  was  security  to  him  for  said 
Bamett.  This  defendant  denies  that  the  said  B.  ever  did  take 
said  note  to  said  C,  or  that  C.  did  refuse,  as  aforesaid,  to 
accept  the  same.  On  the  contrary  thereof  this  defendant 
alleges,  that  if  said  B.  had  taken  said  note  to  said  C,  he  has 
no  doubt  that  said  C  would  have  accepted  it,  although  the 
said  C  might  have  considered  the  security  given  to  him  by 
this  defendant  was  an  ample  security.  And  this  defendant 
further  saith,  that  after  said  B,  had  delivered  the'  said  note  to 
him,  with  the  understanding  and  agreement,  that  this  defen- 
dant should  get  the  said  C  to  assign  it  to  him,  this  defendant 
retained  possession.  And  in  the  month  of  August  1843,  this 
defendant  called  on  the  said  Ankeney,  and  requested  him  to 
make  pajrment  of  the  money  due  and  owing  on  said  note;  that 
he  then  informed  said  Ankeney,  that  he  held  and  owned  said 
note,  and  that  the  money  due  and  owing  on  said  note  was 
coming  to  this  defendant.  That  this  said  defendant  pressed 
the  said  Ankeney  for  the  payment  of  said  note;  that  the  said 
Ankeney,  so  far  from  making  any  objection  to  the  payment  of 
said  note,  promised  that  he  would  attend  to  it,  and  expressed 
bk  thanks  to  this  defendant  for  notifying  him  that  said  note 
had  not  been  paid;  and  further  stated  to  this  defendant,  that 
he  knew  said  B,  had  plenty  of  property  by  which  he  could 
secure  himself. 

And  this  defendant  denies  that  said  C.  ever  refused  to  assign 
said  note  to  him,  as  alleged  in  said  bill  of  complaint,  or  that 
this  defendant  ever  used  any  importunities  with  the  said  C  to 
obtain  from  him  such  assignment;  on  the  contrary  thereof  this 
defendant  alleges,  that  said  C.  did  not  hesitate  to  make  such 
anignnient,  as  soon  as  he  was  informed  of  the  circuhistances 
Under  which  the  said  note  had  been  left,  by  said  Bamett,  in 
the  poflseonon  of  this  defendant;  and  this  defendant  further 
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States,  that  he  sent  said  note  to  said  Craig  on  or  about  the  9lh 
of  November  1843,  with  a  request,  (hat  said  C.  would  put  a 
written  assignment  thereon,  which  he  did  without  hesitation, 
on  the  day  and  year  last  aforesaid,  and  then  sent  said  note 
back  to  this  defendant.  That  said  Bamett  and  Anbenejf 
having  failed  to  pay  said  note^  this  defendant  had  a  suit  brought 
upon  it  in  Washington  county  court,  where  it  is  now  pending, 
as  alleged  in  said  bill  of  complaint.  And  this  defendant  saitb, 
that  be  hath  fully  paid  and  satisfied  the  said  Craig  the  amount 
of  the  note  which  he  gave  to  said  Craig ^  as  the  security  of  sud 
Bamett.  And  this  defendant  further  saith,  that  at  (he  time 
the  said  Bamett  delivered  to  him  the  said  note  for  $263,  with 
the  said  Ankeney ,  as  security  thereon,  the  said  Bamett  was 
perfectly  able  to  pay  said  Craig  for  said  com,  or  to  have  given 
this  defendant  ample  security;  but  when  this  defendant  received 
said  note,  with  said  Ankeney  as  security,  he  considered  himself 
safe,  and  did  not  ask  of  said  Bamett  any  other  security.  The 
said  Ankeney y  by  executing  said  note  and  delivering  it  to  said 
Bamett y  prevented  this  defendant  from  taking  other  measures 
to  indemnify  himself  in  any  other  way  for  his  securityship  for 
said  Bamett. 

The  cause  having  been  set  down  for  a  hearing  on  bill  and 
answer,  it  was  decreed  by  (Buchanan  and  Mabshall,  A.  J.,) 
that  the  injunction  heretofore  issued  in  this  case,  be,  and  the 
same  is  hereby  made  perpetual,  and  that  complainant  be 
allowed  his  costs,  to  be  taxed  by  the  clerk  of  this  court. 

The  defendants  appealed  to  this  court. 

The  cause  was  aigued  before  Archer,  C.  J.,  Dorset, 
Maoruder  and  Martin,  J. 

By  Jervis  Spencer  for  the  appellants,  and 
Sy  Randall  for  the  appellee. 

DoRSEY,  J.,  delivered  the  opinion  of  this  court. 

According  to  the  facts,  as  we  are  bound  to  assume  them  to 
be,  in  the  decision  of  this  case,  which  has  been  set  down  for 
final  hearing  on  bill  and  answer;  the  averments  in  the  bill, 
qualified  as  they  are  by  the  answers  of  the  appellant,  An^t 
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are  so  defective^  and  insufiScient,  that  the  right  of  the  appel- 
lant to  the  aid  of  a  court  of  equity^  may  well  be  regarded  as  a 
matter  of  great  doubt,  even  under  the  curing  provisions  of  the 
acts  of  Assembly^  which  prevent  this  court  from  reversing  any 
decree,  or  dismissing  any  appeal  on  the  ground  of  a  want  of 
jurisdiction,  or  the  insufficiency  of  the  averments  in  the  bill; 
unless  such  objections  to  the  proceedings  were  raised  in  the 
court  below. 

The  answer  of  Angle  disproves  the  allegation  in  the  bill, 
that  the  single  bill,  to  prevent  the  recovery  of  which  the  in- 
janction  in  this  case  was  granted,  was  rejected  by  Craig,  as 
a  security  for  his  debt.     But  that  answer  fails  to  establish  the 
fBKXy  that  Ankeney  J  in  signing  this  bill,  intended  it  as  an 
indemnity  or  counter  security  to  Angle,  for  liis  liability  to 
Oraig'y  or  that,  as  far  as  Ankeney  was  concerned,  it  was  inten- 
ded for  any  other  purpose,  than  as  a  security  to  Ctxiig,  for 
the  debt  due  to  him  by  Bcamett.     Angle,  and  Ankeney,  must^ 
then,  each  be  regarded  as  security  to  Craig,  for  the  same 
debt,  being  equally  bound,  by  separate  instruments,  for  the 
payment  of  the  whole  debt.    A  payment  thereof,  by  one  of 
them,  redounded  with  equal  benefit,  to  the  dischaige  of  the 
other.    Upon  every  principle,  therefore,  of  morality,  equity, 
and  common  justice,  if  one  of  them  paid  the  whole  debt,  he 
had  a  right,  by  way  of  contribution,  as  well  in  a  court  of  law, 
as  in  chancery,  to  recover,  from  the  other  security,  a  moiety  of 
the  sum  paid. 

It  was  contended  in  the  argument,  that  Angle  could  make 
no  claim  to  contribution  from  Ankeney,  because  they  were 
bound,  as  securities,  by  different  instruments.  But  there  is 
no  foundation  for  such  a  suggestion.  The  doctrine  of  con-  ( 
tribution  is  not  founded  in  contract]  but  is  an  implied  equity, 
rttfi^  Jipoix  the  plainest  principles  of  morals  and  naturail 
justice.  For,  in  the  language  of  justice  Story, ^^t&  all  are 
equally  bound,  and  are  equally  relieved,  it  seems  but  just, 
that  in  such  a  case,  all  shall  contribute  in  proportion,  towards  a 
benefit  obtained  by  all,  upon  the  maxim,  'qui  sentit  convmo- 
dmn  eeniire  debet  et  onus.^  '-  In  commenting  upon  this 
sabjecty  the  learned  justice,  in  1  Story^s  Equity  p,  549  sec. 
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495  states,  that  ^'originally,  it  seems  to  have  been  questioned, 
whether  contribution  between  sureties,  unless  founded  upon 
some  positive  contract  between  them,  incurring  such  liability, 
was  a  matter  capable  of  being  enforced  at  law.  But  there  is 
now  no  doubt,  that  it  may  be  enforced  at  law,  as  well  as  in 
equity,  although  no  such  contract  exists.  And  it  matters  not, 
in  case  of  a  debt,  whether  the  sureties  are  jointly  and  severally 
bound,  or  only  severaSy;  or  whether  their  suretyship  arise 
under  the  same  obligation  or  instrument,  or  under  divers  obli- 
gations or  instruments,  if  all  the  instruments  are  for  the  same 
identical  debt."  The  same  principles  are  laid  down  with 
equal  perspicuity  and  distinctness  in  the  1  Lctw.  Lib.,  160, 
where  it  iff  stated,  that  ''the  right  to  contribution  exists 
between  all  sureties  of  the  same  d^ee,  whether  they  are 
engaged  jointly  or  severally,  and  if  severally,  whether  they  arc 
engaged  all  in  one  instrument  or  several  instruments,  and 
whether  they  have  a  knowledge  of  one  anothers^  engagements 
or  not; — ^because,  in  all  these  difTerent  cases,  a  payment  by  one 
surety,  is  equally  a  benefit  to  aQ  other  sureties." 

It  hence  follows,  that  it  wonld  be  s^inst  equity  and  justice 
to  permit  Angle  to  recover  from  Ankeney y  more  than  a  moiety 
of  the  amount  paid  by  the  former,  in  satisfaction  of  a  debt,  for 
the  payment  of  which  both  were  equally  responsible.  And  it 
is  equally  opposed  to  equity  and  conscience,  that  Washington 
county  court  should  have  unconditionally  arrested  the  arm  of 
the  law,  in  the  suit  on  the  law  side  of  the  court,  by  Angk 
against  Ankeney;  and  by  a  perpetual  injunction  have  prohibited 
the  former  from  recovering  any  thing  at  law  against  the  latter. 
It  is  one  of  the  oldest  and  soundest  maxims  of  chancery  juris- 
diction, '^  that  he  who  seeks  equity,  must  do  equity."  And  it 
is  a  maxim  equally  well  established,  that  a  court  of  chancery 
never  will,  against  equity  and  conscience,  interpose,  by  way  of 
injunction,  to  arrest  the  progess  of  proceedings  at  law;  unless 
required  so  to  do,  upon  principles  of  public  policy.  Such 
principles  of  policy  have  nothing  to  do  with  the  case  now  be- 
fore us.  What  then  should  Ankeney  properly  have  shewn  by 
the  statements  in  his  bill,  to  entitle  himself  to  the  relief  which 
he  sought  ?    He  should  have  stated  that  he  tendered  to  Angle 
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the  moiety ;  with  the  interest  thereon^  of  the  single  bill,  which 
he  had  given  to  Craig;  or  that  he  was  ready  and  wilHng  to 
bring  the  same  into  court  to  be  paid  to  Angle  y  unless  upon  the 
condition  of  his  willingness  to  make  such  payment^  he  had  no 
standing  in  a  court  of  equity;  nor  even  a  colorable  right  to  the 
interposition  of*  such  a  court^  in  his  behalf^  in  the  mode  in 
which  he  has  applied  for  it. 

It  appearing  to  this  courts  upon  the  facts  as  brought  before  it^ 
upon  the  final  hearmg  oh  the  bill  and  answers^  that  the  pur- 
poses of  equity  and  justice  would  be  subserved  by  the  granting 
of  a  perpetual  injunction  in  this  case^  upon  the  defendant^ 

r 

Ankenyj  paying  to  the  ap|)ellant  Angle^  or  bringing  the  same 
into  Was/dngton  county  court  to  be  paid  to  him,  one-half 
part  of  the  principal  and  interest  due  on  the  single  bill  in  ques- 
tion,  this  court  will  pass  a  decree  reversing  the  decree  of  the 
court  beloW;  (but  without  costs  iil  either  court  to  either  of  the 
parties,)  unless  the  said  Ankeny  shall,  on  or  before  the  first 
day  of  June  next,  make  such  payment  into  said  court,  or  to 
the  appellant  Angle, 

UECREC  REVERSED  WITHOUT  COSTS. 


Francis  E.  Mtjdd,  Executor  of  John  A.  Turton,  v8, 
Thomas  G.  Turton. — December  1846. 

In  the  joar  1839,  the  owner  of  certain  Blaves  told  the  plaintiff,  a  physician, 
who  had  been  attending  them  a  long  time  before,  that  if  he  would  cure 
them,  he  might  have  them  for  their  medical  bill ;  and  that  he  must  make 
no  charge  against  them  from  that  time.  The  slaves  were  then  small  chil- 
dren, and  of  very  little  value.  The  plaintiff  attended  the  negroes,  and  they 
recovered.  They  were  never  delivered  to  him,  and  their  owner  died  in 
1843,  having  them  in  his  possession. 

Under  notice  from  the  plaintifi',  to  the  defendant's  executor,  to  produce  the 
medical  bill  of  thd  plaintiff  against  the  owner  of  the  slaves,  from  November 
1841,  to  his  death,  in  1842,  which  the  executor  had  paid  afler  the  institu- 
tion  of  a  replevin  for  the  negroes.  PIeld,  that  the  plaintiff  might  offer 
his  own  account,  as  evidence,  that  during  the  period  embraced  in  it,  he 
had  not  charged  in  it  for  medical  services  to  the  negroes  in  dispute,  though 
it  did  contain  charges  for  medicines,  &c.,  to  a  negro  child  not  named« 
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Whether  the  negrro  child,  not  named  in  the  account,  was  one  of  the  two,  the 
sahjocts  matter  of  the  contract,  was  a  question  for  the  jury,  and  cither 
party  migrht  have  offered  further  evidence  on  that  point. 

The  account  produced  under  the  notice,  was  primary  evidence  of  what  the 
plaintiff  did  claim  for  medical  services. 

A  claim  for  services  rendered — surrendered  by  one  party  to  another,  at  the 
time  of  an  agreement  made  in  relation  to  a  sale  of  slaves, — is  just  as  availa- 
ble to  pass  title,  as  if  money  had  been  paid. 

A  medical  bill,  which  had  accrued  prior  to  the  date  of  a  contract,  agreed  to 
be  surrendered,  in  consideration  of  a  sale  of  slaves,  is  evidence  of  a  valuable 
consideration,  passing  from  the  vendee  to  the  vendor. 

Appeal  from  Prince  Gearge^s  county  court. 

This  was  an  action  of  replevin ,  commenced  on  the  10th 
March  1843,  by  the  appellee  against  the  appellant^  for  slaves 
Bazil  and  Frank. 

The  defendant  below  pleaded  ruon  cepit;  property  in  him- 
self, and  property  in  one ,  and  not  in  the  plaintiff^  on  these 

pleas  issues  were  joined,  and  the  jury  found  a  verdict  for  the 
plaintiff  upon  the  first  and  second  issues. 

In  the  trial  of  this  cause,  the  plaintiff  to  maintain  the  issues 
on  his  part  joined,  proved  to  the  jury,  that  sometime  in  the 
year  1839,  the  defendant's  testator,  John  A.  Turtony  who  was 
the  father  of  the  plaintiff,  told  the  plaintiff,  who  was  then 
attending  the  negroes  now  in  controversy,  as  a  physician,  and 
had  been  so  attending  them  for  a  long  time  before,  that  if  he 
would  cure  the  said  negroes,  who  were  at  that  time  sick,  and 
small  children,  he  might  have  them  for  the  medical  bill;  and 
that  he  must  make  no  charge  against  them,  from  that  time:  to 
which  proposition  the  plaintiff  assented.  The  witness  also 
proved,  that  one  of  the  negroes  was  not,  in  his  opinion,  at  that 
time  worth  more  than  five  dollars;  and  that  the  other  was 
worth  nothing,  by  reason  of  their  then  state  of  sickness.  The 
plaintiff  also  proved,  that  he  continued  to  attend  said  negroes 
for  some  time  thereafter,  and  that  they  recovered  from  their 
sickness  under  his  treatment.  There  was  no  proof  of  any 
memorandum  in  writing  of  said  agreement,  or  of  any  actual 
delivery  of  the  said  negroes;  but  it  was  proved,  that  the  said 
John  A.  Turtony  retained  possession  of  the  negroes  up  to  the 
period  of  his  death,  which  took  place  in  August  1842,  and  that 
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they  were  then  taken  possession  of  by  the  defendant,  as  his 
executor;  and  remained  in  his  possession  to  the  time  of  the 
institution  of  the  present  suit. 

The  plaintiff's  counsel  then,  for  the  purpose  of  proving  the 
loss  of  the  plaintiff's  accounts,  or  medical  bill  against  his  father, 
produced  the  plaintiff  himself,  and  offered  to  prove  by  him  to 
the  court,  that  his  medical  accounts,  kept  by  him  against  his 
father  and  others,  from  the  year  1839  to  1843,  were  destroyed 
by  him  in  the  spring  of  1843,  when  he  changed  his  occupa- 
tion, supposing  they  would  be  of  no  further  use  to  him,  and 
that  he  had  searched  for  them  last  night,  supposing  that  he 
might  find  some  of  the  fragments,  and  could  not  find  them,  for 
the  purpose  of  letting  in  secondary  proof;  that  during  those 
years  he  made  no  charge  for  medical  services  against  his  father, 
for  said  negro  boys. 

The  defendant's  counsel  objected  to  the  sufficiency  and 
admissibility  of  said  proof,  on  the  ground,  that  the  plaintiff  had 
voluntarily  destroyed  said  accounts,  by  an  act  of  his  own;  and 
that  he  could  take  no  advantage  of  such  act  of  destruction, 
but  the  court  overruled  said  objection,  and  permitted  the  plain- 
tiff to  be  examined  for  said  purpose;  the  defendant  excepted. 

The  plaintiff  then  produced  by  his  counsel,  the  following 
notice  to  the  defendant's  counsel : — 

^*To  Francis  E.  Muddy  executor  of  John  A.  TSirton. 
You  are  hereby  required  to  produce  at  the  trial  of  the  cause  of 
Thomas  O,  Turton  against  you,  the  medical  account  present- 
ed to  you  by  the  plaintiff  against  your  testator,  and  now  in 
your  possession,  otherwise  parol  proof  of  its  contents  will  be 
offered  to  the  jury.  William  H.  Tuck,  for  plff." 

"November  6th,  1846," 

And  proved,  that  the  same  had  been  served  on  the  defend- 
ant the  day  before  the  trial,  and  immediately  thereupon,  the 
defendant  produced  before  the  court  the  following  account, 
which  is  admitted  to  be  the  account  called  for  in  said  notice. 

The  account  produced  under  said  notice  was  from  12th  No- 
vember 1841,  to  2lst  August  1842,  and  amounted  to  $611.  It 
contained  two  charges  for  visits  to,  and  medicines  for,  ^^ negro 
ckildy^^  and  although  it  contained  charges  for  various  negroes  by 
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name,  yet  none  for  Bazil  or  Fran/c.  It  was  proved  by  T, 
G,  Turton  J  after  the  death  of  John  A,  TurtoUy  passed  by 
the  orphans  courts  and  paid  by  the  executor^  the  appellant. 

The  plaintiff  then  proved^  that  the  said  account  is  made  out 
in  his  handwriting;  an^l  offered  said  account  in  evidence  to  the 
jury^  for  the  purposjB  of  shewing^  that  dyring  the  period  em- 
braced in  the  account^  he  had  not  charged  in  said  accpunt  for 
medical  services  to  the  negroes  in  dispute;  but  the  defendant^ 
by  his  counsel,  objected  to  the  admissibility  of  said  account  for 
that  purpose^  and  prayed  the  court  to  exclude  it  from  the  jury, 
but  the  court,  (Key  and  Dorset,  A.  J.,)  overruled  the  objec- 
tion, and  permitted  said  account  to  be  read  to  the  jury,  and 
were  of  opinion  that  it  was  admissible  for  that  purpose.  The 
defendant  excepted. 

2nd  Exception.  After  the  evidence  had  been  given  which 
is  contained  in  the  first  bill  of  exceptions,  which,  by  agreement, 
is  made  a  part  of  this  bill  of  exceptions,  the  defendant  then 
prayed  the  court  to  instruct  the  jury,  that  if  they  find  from  the 
evidence,  that  the  negroes  in  controversy  were  not  delivered  to 
the  said  plaintiff,  at  tlie  time  of  the  alleged  agreement  between 
the  plaintiff  and  the  testator's  defendant,  and  that  no  money 
was  paid,  either  in  whole  or  in  part,  at  that  time  by  the  plaintiff 
to  the  said  testator,  on  account  of  said  agreement,  and  that  the 
said  agreement  was  not  in  writing,  that  then  they  must  find  a 
verdict  for  the  defendant;  but  the  court  refused  to  grant  said 
prayer,  and  instructed  the  jury,  if  they  find  from  the  evidence 
in  the  cause,  that  the  defendant's  testator  was  indebted  to  the 
plaintiff  for  medical  services  rendered  to  said  negroes,  prior  to 
the  time  of  said  agreement;  and  that  the  plaintiff  stipulated  to 
relinquish,  and  did  reUnquish  said  indebtedness  for  medical 
services  at  the  time  of  said  agreement,  that  then  this  was  a  part 
performance  of  the  agreement  on  his  part,  and  would  entide 
him  to  a  verdict  in  the  present  cause,  if  said  testimony  was 
relieved  by  the  jury;  to  which  opinion  of  the  court;  as  given 
by  the  jury,  and  to  their  refusal  to  grant  the  instructions  as 
prayed  for,  the  defendant  excepted. 

The  defendant  prosecuted  this  appeal. 
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The  cause  was  argued  before  Archer^  C.  J.,  Dorsey^ 
Sfence  and  Martin^  J. 

By  C.  C.  Magruder  and  T.  F.  Bowie  for  the  appellant; 
and 
By  J.  Johnson  and  W.  H*  TucK^for  the  appellee. 

Archer^  C.  J.^  delivered  the  opinion  of  this  court. 

According  to  the  views  which  we  entertain  of  this  case^  we 
do  not  consider  it  necessary  to  express  any  opinion  in  relation  to 
the  sufficiency  of  the  oath  of  the  plaintiff,  to  lay  a  foundation 
for  the  introduction  of  secondary  evidence,  because  we  consider 
the  evidence  offered  in  the  first  bill  of  exceptions  as  primary 
proof. 

The  defendant  having,  on  notice,  produced  an  account 
against  the  testator,  rendered  to  the  defendant  by  the  plaintiff, 
commencing  on  the  12th  November  1841,  and  terminating  on 
the  21st  August  1S42,  with  the  death  of  the  testator,  for  medi- 
cal services,  the  plaintiff  offered  the  said  account  as  evi- 
dence, that  during  the  period  embraced  in  it,  he  had  not 
chaiged  in  said  account  for  medical  services  to  the  negroes 
in  dispute.  The  question  for  consideration  is,  therefore, 
whether  this  account  was  evidence,  admissible  for  the  purpose 
for  which  it  was  offered  ? 

The  account  contains  no  charges  for  medicine,  and  attend- 
ance on  the  n^oes  in  dispute,  by  name;  and  the  difficulty 
aiises  from  the  entries  in  the  account,  from  the  30th  of  March 
to  the  5th  of  April  1842,  in  which  sundry  visits  and  medicines 
are  chaiged  for  a  negro  child,  to  whom,  no  name  is  given  in 
the  account.  As  to  all  other  items  in  the  account,  amount- 
ing to  $611,  and  embracing  a  period  of  about  nine  months, 
the  names  of  the  members  of  the  family  are  given,  for  whom 
the  services  are  rendered. 

Whether  the  negro  child,  not  named  in  the  account,  to 
whom  services  were  rendered,  was  one  of  the  negroes  in  dispute, 
was  a  question  of  evidence  for  the  jury;  and  it  was  competent 
for  die  defendant  to  have  proved  the  fact,  if  it  were  so.  The 
admission  of  the  account,  as  evidence  of  the  contrary,  did  not 
preclude  such  proof. 
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The  account  shows,  that  the  defendant's  testator  had  a  con- 
siderable family  of  negroes,  there  being  chaiges  in  the  account 
for  attending  ten,  and  it  states  in  eveiy  instance,  the  names  of 
the  persons  attended,  except  in  the  particular  instance  adverted 
to.  Under  such  circumstances  the  presumption  would  be,  that 
the  attendance  and  medicine  was  furnished  to  a  child  whose 
name  was  unknown;  or  to  one  who  might  not  have  been 
named.  Again,  the  account  contains  no  charges  for  attending 
the  negroes  in  dispute,  anterior  to  1841,  for  services  which  are 
proved  to  have  been  previously  rendered.  The  abandonment 
of  such  chaiges,  of  which  the  account  is  evidence,  would 
naturally  lead  us  to  believe,  that  the  charges  in  question  were 
not  against  either  of  the  negroes  in  dispute,  when  by  the  agree- 
ment the  plaintiff  was  as  much  bound  to  abstain  from  the  one 
charge,  as  the  other. 

We  have  not  deemed  it  necessary  to  enquire,  on  this  excep- 
tion, whether  the  evidence  offered  would  have  been  secondary 
evidence  of  the  contents  of  the  plaintiff's  books,  because  we 
consider  the  account  as  primary  evidence  of  the  fact,  which  it 
was  offered  to  establish.  The  agreement  between  the  parties 
was,  that  he  should  make  no  chaise;  or  in  other  words,  make 
no  claim  J  after  the  date  of  the  agreement,  for  attending  these 
negroes.  If  the  books  had  been  adduced,  and  contained 
charges,  they  might  furnish  strong  evidence,  that  no  such 
agreement  as  the  plaintiff  relies  upon,  was  ever  made;  but  they 
would  not  prove  a  non-compliance  with  the  agreement;  if  one 
had  in  fact  been  made.  Provided  no  claim  vras  made  on  the 
testator  or  the  defendant  for  such  charges,  the  agreement, 
as  we  have  said,  being,  according  to  the  true  interpretation 
thereof,  that  no  claim  should  be  made. 

Nor  is  it  any  objection  to  the  admissibility  of  the  account  in 
evidence,  for  the  purpose  for  which  it  was  offered,  that  the 
account  was  made  out  by  the  plaintiff.  The  enquiry  is,  did 
the  plaintiff  claim  for  services  for  the  negroes,  within  the  dates 
of  the  account.  The  account  furnishes  the  best  evidence  of 
what  he  did,  or  did  not  claim.  The  enquiry  is,  in  relation  to 
an  act  of  the  plaintiff,  and  he  can  certainly  prove  what  he  did 
do.     Had  he  given  a  receipt  in  full,  or  a  release,  for  every 
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service  rendered  these  oegroes,  as  it  was  rendered,  it  could  not 
be  contended,  that  such  receipt  or  release  would  not,  although 
made  by  himself,  be  evidence  to  show,  that  he  made  no  claim 
for  such  services.  If  this  be  so,  assuming  the  law  to  be,  that 
the  account  furnishes  evidence  of  that  for  which  it  was  offered, 
it  is  equally  clear,  that  no  objection  could  be  taken  to  it,  on  the 
ground  suggested. 

We  therefore  think  the  court  were  right  in  admitting  the 
account  in  evidence,  for  the  purpose  for  which  it  was  offered. 

In  the  second  exception,  objection  is  taken  to  the  refusal  to 
grant  the  prayer  offered  by  the  defendant,  and  in  giving  the 
iDBtruction  which  the  court  gave. 

It  is  conceded,  and  is  certainly  the  law,  thai  if  a  valuable 
consideration  was  given  by  the  plaintiff  at  the  tinte  of  the  agree- 
ment, that  such  consideration  would  be  as  available  to  pass  the 
title,  as  if  money  had  been  paid ;  and  if  there  was  evidence 
that  such  valuable  consideration  passed  from  the  plaintiff,  then 
the  prayer  ought  not  to  have  been  granted,  because  the  plain- 
tiff has  excluded  from  the  consideration  of  the  jury,  a  material 
fact,  upon  which  the  title  of  the  plaintiff  depended.  Now  it  is 
dear  to  our  minds,  that  there  Was  evidence  of  such  valuable 
consideration,  passing  from  the  plaintiff. 

By  the  obvious  construction  of  the  agreement,  the  medical 
hill,  which  was  to  be  surrendered^  was  the  bill  which  had 
arisen  anterior  to  the  date  of  the  contract.  The  bill  subse- 
quently to  be  made  is  not  that  referred  to,  for  the  agreement 
makes  the  express  provision  with  regard  to  that,  that  he  must 
make  no  charge  against  them  for  that  time,  which  would  have 
been  wholly  unnecessary  if  the  true  construction  of  the  agree- 
ment was  such  as  is  contended  for.  The  proposition  to  relin* 
quish  this  existing  medical  account,  was  acceded  to  by  the 
plaintiff,  and  by  doing  so,  he  gave  up  all  right  to  recover  the 
same,  as  effectually  as  if  he  had  given  the  defendant's  testator 
a  receipt  therefor.  By  thus  surrendering  his  medical  account, 
he  passed  to  the  defendant's  testator  a  valuable  consideration, 
just  as  available  as  if  he  had  paid  him  in  money,  the  amount 
of  the  account. 
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From  the  above  views  we  are  of  the  opinion^  that  the  court 
below  were  right  itf  rejecting  the  prayer  of  the  defendant,  in 
the  second  bill  of  es^c^ptions. 

The  nest  and  last  enquiry  is,  '.whether  the  court  were  in 
error  in  granting  the  instructions  which  they  gave  in  this 
excjeption  ? 

This  instruction  makes  the  right  of  tlie  plaintiff's  recovery  to 
depend,  onf  the  existence  of  an  indebtedness  for  medical  servi- 
ces anterior  to  the  contract,  on  the  agreement  to  relinquish 
such  claint,  and  on  the  finding  of  such  relinquishment.  As  to 
each  of  these  facts  evidence  had  been  offered.  The  witness 
first  examined,  proved,  that  the  plaintiff  had  aJltended  these 
negroes  bdbre  the  date  of  the  contract/  and  that  he  agreed  to 
the  proposition  of  the  testator  of  the  defendant,  to  surrender 
such  bill;-  or  in  other  words,  that  he  should  have  them  for  the 
medical  biU:  and  we  have  seen,  that  by  such  agreement  he  did 
abandon  his  medical  bill,  as  effectually  as  if  he  had  given  an 
acquittance  therefor^  We  therefore  think  the  court  committed 
no  error  in  their  instruction. 

JUDGMENT  AFFIRMED. 


David  HtiPE  vs.  Michael  Seibert,  Garnishee  of  Abra- 
ham Barn£s. — December  1846. 

In  1839,  B  conyejed  to  P  and  y,  certain  real  and  personal  property,  in  trait, 
to  paj  his  creditors,  of  which  he  retained  poaiieBsion,  and  Ihe  rents  and  pro. 
fits  of  which  he  was  to  receive  aiid  enjoy,  until  the  sale  thereof  by  the 
trostees.  In  1840,  B  applied  for  relief  under  the  insolyent  laws.  He  exe- 
cuted a  deed  of  all  his  property  to  JIf,  under  that  application ;  but  omitted 
in  his  sohedtile  of  effects  to  take  any  notice  of  rent  due  him  on  accoant  of 
a  parcel  of  land  conyeyed  to  P  and  Y,  In  1842,  an  attachment  in  rirtue 
of  a  judgment  recovered  against  B,  fn  1839,  was  laid  in  the  hands  of  the 
appellee,  at  {he  suit  of  the  appellant.  The  garnishee  admitted  a  balance 
of  rent  doe  B,  arising  out  of  grain  grown  upon  the  lands  in  question,  bat 
did  not  state  when  he  had  rented,  or  when  the  rent  became  due.    Hklo  : 

1.  That  the  proceedings  of  B,  to  obtain  relief  under  the  insolyent  laws,  were 
competent  evidence  on  behalf  of  the  garnishee  ;  and  that  the  schedule,  and 
other  papers  relating  to  the  application,  were  necessary  to  lay  a  foandation 
for  the  deed  of  B  to  Jlf,  his  trustee. 
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2.  That  if  the  rent  dae  from  the  garnisliee  accrued  afler  the  deed  to  ilf,  and 
oat  of  the  land  mentioned  in  the  deed  and  echedale,  it  belonged  to  the 
tmsteo  under  the  insolvent  law. 

3.  Bat  if  the  rent  accrued  to  B,  before  his  application  for  relief,  in  1840,  as  it 
was  not  mentioned  nor  included  in  his  schedule  of  effects,  then,  under  the 
act  of  1827,  chap.  70,  sec  7,  it  was  liable  to  be  attached  by  the  plaintiff. 

4.  There  was  no  evidence  in  the  record  to  show,  when  the  rent,  which  was 
pajable  in  grain,  accrued ;  but  its  accrual  was  admitted  to  be  afler  October 
1839,  and  not  stated,  whether  before  or  after  the  application  in  May  1840. 
The  time  when  the  grain  was  grown,  was  a  question  of  fact  for  the  jury, 
and  the  county  court  erred  in  instructing  them  they  must  find  a  verdict  for 
the  defendant. 

Appeal  from  Washington  county  court. 

On  the  6th  August  1842^  David  Hupe  sued  out  an  attach- 
ment^ by  way  of  execution ^  on  a  judgment  rendered  at  March 
terai  1839,  in  his  favor,  against  Abraham  Barms,  The  sheriff 
returned  the  writ  attached,  of  the  goods  and  chattels,  rights  and 
credits,  of  the  said  A,  £.,  in  the  hands  of  M.  S.,  &c.  The 
garnishee  appeared >  and  upon  interrogatories  tendered  to  him, 
answered  as  follows : 

^^That  at  the  time  the  said  attachment  was  laid  in  his  hands, 
he  had  rented  a  portion  of  the  Montpelier  lands,  which  had 
been  conveyed  by  said  Barnes  and  others  to  trustees;  and  that 
the  following  portions  of  the  crop  raised  on  said  lands,  and  to 
which  the  said  Barnes  was  entitled,  were  in  the  hands  of  this 
garnishee,  to  wit:  Two  hundred  eight  and-a-half  bushels  of 
com,  worth  foi1y  cents  per  bushel.  One  hundred  and  seven 
bushels  of  com,  'part  damaged,  worth  thirty-one  cents  per 
bushel.  Fifty  bushels  corn,  frosted  and  damaged,  worth  twelve 
and-a-half  cents  per  bushel.  Twenty-two  and-a-half  bushels 
corn,  worth  twenty-five  cents  per  bushel.  Deduct  from  the 
above  amount,  for  threshing  and  delivering,  $15.75.  Two 
hundred  twenty-three  and-a-half  bushels  oats,  worth  twenty- 
five  cents  per  bushel.  Twenty-two  and-a-half  bushels  oats, 
worth  twenty  cents  per  bushel.  Nine  bushels  oats,  worth 
twenty  cents  per  bushel.    Deduct  for  delivering  two  hundred 

and  twenty-three  bushels  oats,  at cents  per  bushel,  $6.69. 

About  one  hundred  and  eleven  bushels  oats,  worth  twenty- 
three  cents  per  bushel." 
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^^Balance  due  on  Wheat,    -        -  -        - 

Do.  Com,  .        -  -        - 

Oats,  -        -  -        . 

Balance  of  oats,  one  hundred  and  eleven 

bushels  worth,  .        .  .        - 


$112  54 
112  69^ 
51  01 

276  24i 

25  53 

$301  77^^' 


The  garnishee  pleaded  nulla  bonay  on  which  issue  was 
joined. 

On  the  trial  of  this  case,  the  plaintiff  to  support  the  issue 
joined  on  his  part,  offered  in  evidence  the  answers  of  the  garni- 
shee to  the  interrogatories  filed  in  the  cause. 

It  was  admitted  by  the  defendant,  that  on  and  before  the 
11th  day  of  October  1839,  AbrcLham  Barnes  was  seized  in  fee 
and  in  actual  possession  of  the  property  and  real  estate  men- 
tioned in  the  answer  of  the  said  garnishee,  and  out  of  which 
the  rents  and  profits  arose,  which  are  mentioned  in  said  answer. 
It  was  also  admitted,  that  on  the  said  11th  day  of  October  1839, 

the  said  Abra/iam  Barnes  and  others  executed  a  deed  of  trust 

* 

to  trustees,  comprising  the  said  property  out  of  which  the  incre- 
ment aforesaid  arose,  subsequent  to  the  date  of  said  deed.  The 
habendum  of  that  deed  was  as  follows : 

'^To  have  and  to  hold  the  said  real  estate,  and  all  the  said 
personal  estate,  to  the  said  William  Price  and  David  G,  Yost, 
their,  &c.,  in  trust,  for  the  following  uses,  &c.,  that  is  to  say, 
as  to  the  following  real  property,  part  of  the  real  property  above 
described  and  conveyed,  that  is  to  say,  as  to  the  said  tract  or 
farm  called  ^Kaywoody*  and  the  said  tract  called  ^ Perse- 
verance y^  in  trusty  to  sell  the  same  at  such  time,  and  upon 
such  terms  and  conditions,  and  either  entire,  or  in  such  parts 
or  parcels,  and  for  such  sums,  as  to  them  may  seem  meet  and 
expedient;  and  as  to  the  residue  of  the  said  real  estate,  to  sell 
and  dispose  of  the  same,  or  of  so  much  and  such  parts  thereof, 
as  may  be  necessary  for  the  fulfilment  of  all  the  trusts  and  pur- 
poses of  thb  deed,  at  such  time  or  times,  at  any  time  after  the 
first  day  of  May  next^  as  they  may  deem  expedient,  at  public 
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or  private  sale^  for  cash  or  on  credit^  and  upon  such  terms  and 
conditions^  as  to  them  may  seem  right  and  expedient;  provided ^ 
nevertheless^  that  until  such  sales  made^  the  said  Abraham 
Barnes^  and  the  other  grantors,  either  by  themselves  or  their 
tenants,  may  severally  be  allowed  and  permitted,  to  use, 
occupy,  and  have  full  power  and  control  over  the  same,  and 
receive  the  rents ,  issues  and  profits  of  the  same^  but  without 
any  right  or  power  to  alien  or  incumber  the  same ;  and  pro- 
vided, also,  that  any  crops  which  may  be  growing  on  the  same, 
or  any  part  thereof,  at  the  time  or  times  of  the  sale  of  the  same, 
or  any  part  thereof,  the  said  grantors  shall  have  full  right, 
power,  and  authority,  to  gather  and  secure  the  same,  with  the 
right  of  ingress,  egress  and  regress,  for  that  purpose.  And  as 
touching  the  said  personal  property,  other  than  the  said  slaves, 
in  trust,  as  follows,  that  is  to  say,  to  permit  tlie  same  to  remain 
and  continue  in  the  possession,  and  under  the  power  and  con- 
trol, of  the  said  grantors  respectively,  as  now  held  and  possessed 
by  them,  until  the  same  shall  be  sold  by  the  said  parties  of  the 
seccmd  part,  &c.,  &c.,  it  being  the  understanding  of  the  par- 
ties, and  the  true  intent  and  meaning  of  these  presents,  that 
the  said  slaves  are  to  be  made  available  only  as  auxiliary  assets, 
to  make  good  any  deficiency  of  the  other  estates  hereby  con- 
veyed, after  the  ascertainment  of  an  actual  deficit,  if  any,  after 
the  application  of  the  said  other  property,  real  and  personal, 
and  not  before  or  otherwise.  And  the  said  trustees  shall  apply 
all  proceeds  and  avails  coming  into  their  hands,  in  the  execu- 
tion of  the  said  trust. 

1st.  To  the  payment  of  necessary  and  proper  expenses,  to 
be  by  them  incurred  in  the  discharge  of  the  trust  hereby  reposed 
in  them. 

2nd.  To  the  payment  of  their  commission  of  five  per  cent, 
upon  all  proceeds  of  real  and  personal  estate,  arising  in  the 
execution  of  this  trust. 

3rd.  To  apply  the  proceeds  of  the  said  real  estate  to  the  pay- 
ment of  the  debts  of  the  said  grantors,  without  any  priority  or 
preference,  except  as  the  same  exists  by  law,  and  to  apply  the 
proceeds  of  the  personal  property  in  like  manner,  without  pri- 
ority or  preference,  except  as  the  same  exists  by  law. 
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4th.  In  case  of  advances  made  by  the  said  trustees  to  meet 
any  pressing  demands^  they  are  to  stand  in  respect  of  such 
advances,  by  substitution,  in  the  stead  of  the  persons  so  paid, 
and  to  receive  payment,  with  interest,  in  the  same  manner  as 
the  persons  so  paid  would  have  been  entitled,  if  their  debts  had 
still  remained  unpaid. 

6th.  The  said  trustees  shall  not  be  liable  for  any  loss  or  de- 
terioration of  property,  real  or  personal,  without  actual  and 
wilful  default  on  their  part,  and  neither  shall  be  liable  for  the 
default  or  misconduct  of  the  other. 

6th.  The  surplus  of  real  and  personal  property,  and  of  bonds, 
notes,  money  or  other  assets,  which  shall  remain  after  payment 
of  the  said  debts,  shall  be  reconveyed,  handed  over,  paid  and 
delivered,  by  the  said  trustees  to  the  grantors,  according  to 
their  several  rights  and  titles  to  the  same." 

The  defendant  then  offered  in  evidence  the  application  of 
the  said  Barnes  for  the  benefit  of  the  insolvent  laws  of  the 
State  of  Maryland,  dated  the  12th  day  of  May  1840,  and  the 
deed  of  all  his  property  to  /.  T.  Mason;  and  also  the  schedule 
filed  in  said  application,  which  schedule  is  as  follows: 

A  list  of  the  creditors,  debtors,  and  property  of  Abraham 
Bamesy  an  applicant  for  the  benefit  of  the  insolvent  laws  of 
Maryland:  One-seventh  of  one  thousand  acres  of  land  in 
Western  Virginia;  one-seventh  of  ten  or  twelve  lots  in  Washr 
ington  city;  and  the  reversionary  interest  in  a  deed  of  trust, 
executed  to  Wm,  Price  and  David  G.  Yost  on  the  11th 
October  1839. 

And  also  offered  in  evidence  the  other  papers  usual  upon 
such  applications. 

It  was  admitted  by  the  defendant,  that  the  said  schedule 
was  in  the  handwriting  of  John  T.  Mason^  Esq.y  a  practising 
attorney  in  the  Court  of  Appeals  of  Maryland j  and  in  Wash- 
ington county  court,  and  other  courts  in  the  State  of  Maryland, 
Whereupon  the  plaintiff,  by  his  counsel,  objected  to  said  sche- 
dule and  deed,  as  inapplicable  and  irrelevant  to  the  issue  joined 
in  this  case;  and  on  the  further  ground,  that  the  jNropeity  at- 
tached is  not  mentioned  and  included  in  said  schedule^  and 
the  same  therefore  does  not  tend  to  prove  that  the  property  was 
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ill  anj  other  person  than  the  said  Barnes.  The  courts  (Mar- 
tin, C.  J.,  Buchanan  and  Marshall;  A.  J.,)  overruled  the 
objection  and  permitted  the  evidence  to  be  read  to  the  jury. 
The  plaintiff  excepted. 

The  plaintiff,  by  his  counsel,  then  prayed  the  court  to  in- 
struct the  jury,  that  the  present  usufructuary  interest  of  the 
said  Bamesj  reserved  to  him  in  the  said  deed,  dated  the  11th 
day  of  October  1839,  is  not  mentioned  and  included  in  said 
schedule,  which  instruction  the  court  refused  to  give. 

The  defendant,  by  his  counsel,  then  prayed  the  court  to 
instruct  the  jury,  that  if  they  shall  find  from  the  evidence  in 
the  cause,  that  the  deed  of  trust  offered  in  evidence,  was  exe- 
cuted by  tlie  said  Abraham  Barnes  and  others y  to  Wm.  Price 
and  David  G.  Yost^  on  the  Uth  day  of  October  1839,  for 
certain  real  estate  situate  in  Washington  county;  and  that  on 
the  12th  day  of  May  1840,  he,  the  said  Barnes,  applied  for 
the  benefit  of  the  insolvent  laws  of  Mart/land,  and  on  the  said 
last  mentioned  day,  executed  the  deed  of  trust  also  offered  in 
evidence  to  his  insolvent  trustee;  and  thai  at  the  time  of  said 
application,  he  returned  the  schedule  of  his  property,  which  is 
also  offered  in  evidence,  then  all  the  interest  and  estate  which 
the  said  Barnes  reserved,  by  and  under  said  deed  of  trust,  was 
mentioned  and  included  in  said  schedule  within,  to  the  true 
intent  and  meaning  of  the  act  of  Assembly  in  such  case  made 
and  provided;  that  said  interest  is  not  subject  to  the  attachment 
issued  in  this  case,  and  that  their  verdict  must  be  for  the  defen- 
dant, which  said  instruction  the  court  gave;  to  which  said 
decisions  of  the  court  respectively : 

1st.  In  admitting  the  said  testimony  excepted  to,  as  afore- 
said. 

2nd.  In  refusing  the  said  instructions  to  the  juiy  prayed  for 
by  the  plaintiff,  as  aforesaid;  and 

3rd.  In  granting  the  prayer  of  the  defendant,  and  giving  the 
instructions  given  as  aforesaid. 

The  plaintiff  excepted. 

The  verdict  being  against  the  plaintiff,  he  prosecuted  this 
appeal. 
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The  cause  was  argued  before  Archer,  C.  J.,  Dorset, 
Spence,  Magruder  and  Martin,  J. 

By  Jervis  Spencer  for  the  appellant,  and 
By  W.  Price  for  the  appellee. 

Spence,  J.,  delivered  the  opinion  of  this  court. 

Abraham  Barnes  made  his  application  for  the  benefit  of  (he 
insolvent  laws  of  Maryland  on  the  12th  day  of  May  1840,  to 
Thomas  Keller y  a  justice  of  the  orphans  court  of  Washingtcn 
county,  by  whom  John  T.  Mason  was  appointed  trustee,  for 
the  benefit  of  the  creditors  of  the  said  Abraham  Barnes,  The 
record  shews,  that  the  trustee  gave  bond,  and  the  petitioner 
executed  a  deed  to  him,  for  all  his  estate,  real,  personal  and 
mixed,  for  the  benefit  of  his  creditors,  on  the  12th  day  of  May 
1840;  and  at  the  same  time  gave  a  schedule  of  his  property  as 
follows:  "one-seventh  of  one  thousand  acres  of  land  in  We^ern 
Virginia;  one-seventh  of  ten  or  twelve  lots  in  Washingtcn 
city;  and  the  reversionary  interest  in  a  deed  of  trust,  executed 
to  WUUam  Price  and  David  G.  Yost,  on  the  11th  of  October 
1839." 

The  attachment  in  this  case  was  issued  on  the  6th  day  of 
August  1842;  and  the  aheriflf,  in  his  return,  certifies,  "that  on 
the  16th  day  of  August  1842,  he  attached,  of  the  goods  and 
chattels,  rights  and  credits,  of  Abraham  BameSy  in  the  hands 
of  Michael  Seiberty  the  sum  of  money,  with  interest  and  costs, 
for  the  use  of  the  within  named  David  HupCy  use  of  C  D, 
and  /.  Slingluff;  and  that  he  made  known  to  the  said  SSdiad 
Seiberty^^  &c.  At  tlie  return  of  the  writ  of  attachment,  Seibertf 
the  garnishee,  appeared,  by  his  attorney,  to  whom  the  plaintiff 
exhibited  interrogatories,  to  which  Seiberty  the  garnishee,  filed 
the  following  answer:  "to  the  first  interrogatory,  this  garnishee 
answers  and  says,  that  at  the  time  the  said  attachment  was  laid 
in  his  hands,  he  had  rented  a  portion  of  the  Montpelier  lands, 
which  had  been  conveyed  by  said  Barnes  and  others  to  trustees, 
and  that  the  following  portions  of  the  crop,  raised  on  said  lands, 
and  to  which  the  said  Barnes  was  entitled,  were  in  the  hands 
of  this  garnishee,"  a  balance  due  for  wheat,  com,  and  oats,  of 
^301.77. 
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At  the  trial  of  this  cause  ^  the  defendant^  to  maintain  the 
issues  on  his  part,  offered  in  evidence  the  insolvent  papers  of 
A,  Barnes y  and  among  them  the  schedule  and  deed  of  A. 
Barnes,  the  petitioner,  to  /.  T.  Masouy  his  trustee.  To  the 
admissibility  of  which  instruments  the  plaintiff  objected^  but 
die  court  overruled  the  objection,  and  the  same  was  given  to 
the  jury,  as  admissible  and  competent  evidence  in  the  cause. 

This  judgment  of  the  court  raises  the  first  question  under 
the  exceptions  in  this  cause.  It  was  indispensable  on  the  part 
of  the  defendant,  in  order  to  maintain  the  issues  on  his  part,  to 
shew,  that  A.  Barnes  had  been  discharged  under  the  insolvent 
laws  of  Maryland;  and  under  the  provisions  of  the  act  of  1827, 
chap.  70,  sec.  1,  it  is  expressly  provided,  that  no  county  court, 
judge  of  a  county  court,  or  justice  of  an  orphans  court,  shall 
grant  a  personal  discharge  under  an  application  for  the  benefit 
of  the  insolvent  laws  of  this  State,  until  such  applicant  shall 
execute  to  his  trustee  a  good  and  sufficient  deed  of  conveyance 
for  all  his  estate,  real,  personal  and  mixed,  (except  wearing 
apparel^  &c.,)  and  until  the  trustee,  so  appointed,  shall  certify 
in  writing  to  the  said  county  court,  judge  or  justice,  as  the  case 
may  be,  that  he  is  in  possession  of  all  the  estate  of  the  appli- 
cant, mentioned  in  his  schedule. 

Under  this  act  of  Assembly,  the  deed  and  schedule  were 
admissible  to  shew  the  conveyance  to  his  trustee.  The  insol- 
vent's deed  was,  unquestionably,  admissible  evidence,  and  the 
schedule,  and  other  insolvent  papers,  were  necessary  to  lay  a 
foundation  for  the  introduction  of  the  deed.  The  deed  was 
evidence^  whether  the  grain  or  credits  attached,  were  named 
and  described  in  the  deed  and  schedule,  or  not,  for  by  the  deed 
all  the  estate,  real,  personal  and  mixed,  of  the  petitioner,  passed 
to  the  trustee,  and  his  title  was  good  against  all  the  world, 
except  a  creditor  under  the  act  of  1827,  chap.  70,  sec.  7;  and 
if  the  grain  was  grown,  or  the  credit  accrued,  subsequent  to 
the  date  of  the  insolvent's  deed,  it  was  the  grain,  or  debt  of  the 
trustee,  because  it  was  the  produce  of  his  interest  in  the  land 
under  the  deed. 

The  instruction  asked  by  the  plaintiff's  second  prayer,  pre- 
sented, according  to  the  case  made  by  the  record,  an  irrelevant 
and  abstract  proposition. 
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It  does  not  appear  from  the  proceedings,  that  the  attachment 
was  laid  upon  any  lands,  or  interest  in  land,  which  belonged 
to  BameSy  the  debtor,  or  that  any  such  right  or  interest  was 
attached.  The  sheriff's  return  to  the  attachment  is,  that  he 
had  attached  in  the  hands  of  Michael  Seibert  goods  and  chat- 
tels, rights  and  credits,  of  A.  Barnes ^  the  sum  of  money,  &c. 

It  certainly  is  no  easy  task  to  determine  satisfactorily  from 
the  garnishee's  answer,  whether  he  had  in  his  hands  the  grain 
mentioned,  or  owed  Barnes  the  sum  mentioned,  the  proceeds 
of  the  grain ;  neither  is  it  important.  It  certainly  was  not  land, 
or  any  interest  in  the  lands,  reserved  to  BameS  under  the  deed 
of  the  1 1th  October  1839. 

If  this  grain,  or  the  debt  due  for  the  grain,  accrued  to  Barnes 
before  he  executed  the  deed  of  the  11th  of  May  1840,  it  was 
not  mentioned  and  included  in  his  schedule,  and  was,  there- 
fore, under  the  act  of  1827,  chap.  70,  sec.  7,  liable  to  the 
attachment.  But  if  the  grain>  or  any  part  of  it,  was  grown  on 
the  lands  in  which  Barnes  reserved  the  usufructuary  interest, 
subsequent  to  the  date  of  said  deed,  then  the  grain,  or  such 
pajti  of  it  as  was  made  or  grown,  subsequent  to  the  date  of  said 
deed,'  or  the  proceeds  thereof,  were  not  subject  to  the  attach- 
ment. 

There  is  no  evidence  in  the  record  which  shews  when  the 
grain  was  made  or  grown.  It  is  admitted,  that  the  increment 
accrued  subsequent  to  the  deed  to  Price  and  Yost,  but  it  is  not 
stated,  whether  before  or  after  the  deed  to  Masony  the  insol- 
vent's trustee,  and  as  this  was  a  question  which  should  hare 
been  left  to  the  jury,  the  court  erred  in  taking  it  from  them, 
by  instructing  them  that  they  must  find  a  verdict  for  the  defen- 
dant. 

JUDGMENT  REVERSED   AND   PROCEDENDO   AWARDED. 
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C^SAR  Peters,  et  al.,  vs,  John,  Matthew  S.,  and  Jo- 
seph Van  Lear. — December  1846. 

The  testatrix,  by  her  will,  in  1828,  directed  her  execatoni  to  manumit,  by 
deed,  all  her  slares,  whose  age  and  health  might  be  sach  as  their  mana. 
mission  may  not  be  prohibited  by  law,  leaving  it  in  the  discretion  of  the 
execators  to  carry  such  direction  into  effect,  at  such  time  or  times  as  they 
may  judge  prdper  and  expedient.  Several  of  her  executors  renounced  the 
trust,  but  one  of  thdm  accepted  it.  Afler  a  lapse  of  fourteen  years,  a  number 
of  the  slaves  filed  their  bill  against  all  the  persons  alive,  named  as  executors, 
including  the  one  who  took  out  letters,  in  which  they  alleged,  that  the 
executors  refused  to  execate  to  them  deeds  of  manumission,  although  not 
prohibited  by  law,  and  retained  them  in  servitude  for  their  own  profit ; 
that  the  testatrix  left  sufficient  personal  estate  to  pay  her  debts,  without 
including  the  complainants,  and  no  debts  unsatisfied.  To  this  bill  the 
defendants  demurred.  Hbld,  that  the  facts  disclosed,  presented  a  proper 
ease  ^or  the  interposition  of  a  court  of  equity,  on  the  general  principles  by 
which  that  tribunal  is  governed  in  the  execution  of  trusts  and  powers. 

By  the  statute  law  of  Maryland  upon  the  subject  of  slavery,  a  claim  to  free, 
dom  can  only  be  established  by  the  judgment  of  a  court  of  law,  and  the 
petition  must  originate  in  the  county  where  the  petitioner  resides,  under 
the  dizeotion  of  his  owner. 

Chancery,  in  this  case,  cannot  pronounce,  by  its  decree,  the  freedom  of  the 
complainants,  but  may  direct  the  executor  to  execute  deeds  of  manumis- 
sion, and  thus  enable  them  to  assert  their  claim  to  freedom  in  a  court  of 
law. 

By  the  laws  of  this  State,  a  slave  possesses  no  civil  rights,  and,  as  a  general 
proposition,  it  is  true,  that  he  is  incapable  of  instituting  a  suit,  either  in  a 
court  of  law  or  equity. 

But,  by  the  act  of  1796,  ch.  67,  sec.  21,  he  has  been  made  capable  of  acquiring 
freedom  by  deed  or  will ;  his  ability  to  assert  his  right  to  freedom  is  there, 
fore  recognised,  though,  pending  the  controversy,  he  is  treated  as  a  slave. 

The  complainants  here  are  under  the  necessity  of  invoking  the  aid  of  equity, 
that  an  execution  of  the  power  created  by  the  will  may  be  enforced. 

Slaves  claiming  a  right  to  freedom  under  the  same  will,  each  having  a  com. 
mon  interest  in  arresting  a  perversion  of  a  trust  created  by  it,  affecting 
their  right,  may  unite  in  the  same  bill  to  compel  the  executor  to  perform 
such  a  trust ;  and  it  is  no  misjoinder. 

The  two  executors  named  in  the  will,  who  renounced,  ought  not  to  have 
been  made  defendants,  and  the  bill  as  to  thom  should  be  dismissed.  It  was 
only  necessary  to  proceed  against  the  party  whose  duty  it  was  to  execute 
the  deeds  of  manumission,  in  pursuance  of  the  power  created  by  the  will. 

Equity  has  no  power  to  determine,  by  decree,  the  right  to  freedom,  nor  to 
order  an  account  of  the  value  of  the  services  of  the  complainants  while 
detained  as  slaves. 

32        V.4 
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Appeal  from  the  Equity  side  of  Washington  county  court. 

The  bill  in  this  cause  was  filed  on  the  12th  May  1842^  by 
CcBsar  Peters,  Thomas  Clemens,  Alexander  ClemenSy  Henry 
Jones y  Isaac  Clemens,  Nathan  Mingo,  Margaret  Pierce,  and 
Sophia  Clemens,  colored  persons,  residing  in  Washington 
county,  and  alleged,  that  they  were,  during  the  lifetime  of 
Mary  Van  Lear,  of,  (fcc,  and  at  the  time  of  her  death  the 
servants  and  slaves  of  the  said  Mrs.  V,  L,  That  in  or  about 
the  year  1828,  the  owner  of  your  orators  departed  this  life, 
leaving  her  last  will  and  testament,  which  contains  a  provisicxi 
in  the  words  following,  to  wit : 

"Item. — It  is  ray  will,  and  I  do  hereby  order  and  direct  my 
said  executors  to  manumit,  by  deed,  all  the  slaves  which  may 
be  mine  at  the  time  of  my  death,  whose  age  and  health  may 
be  such,  as  that  their  manumission  may  not  be  prohibited  by 
law,  leaving  it  in  the  discretion  of  my  said  executors  to  carry 
this  clause  into  efifect,  at  such  time  or  times  as  they  may  judge 
expedient  and  proper." 

Which  was  admitted  to  probate,  and  recorded  on  the  12th 
July  1828;  that  said  last  will  and  testament,  with  all  its 
provisions,  may  be  taken  as  part  of  this  bill  of  complaint; 
that  John  Van  Lear,  Jr.y  WHliain  V.  L,,  Matthew  S.  F. 
£r.,  and  /.  F.  L.,  were  nominated  and  declared  to  be  the 
executors  of  said  last  will  and  testament,  in  and  by  one  of 
the  clauses  of  the  same;  that  William  Van  Lear  is  since  de- 
ceased; that  William,  Matthew  and  Joseph,  renounced  and 
refused  to  act  as  such  executors;  whereupon  letters  testamentary 
were  granted  to  John  F.  L.,  the  only  remaining  executor. 
Thai  fourteen  years  have  elapsed  since  the  death  of  their 
mistress,  during  all  which  time  the  said  executors  have  refused 
to  allow  to  your  orators  any  benefit  of  the  said  last  will  and 
testament,  and  contrary  to  the  express  intention  of  the  said 
testatrix,  the  said  executors  have  ever  since  held  your  orators 
in  bondage  and  servitude,  and  have  refused  to  execute  deeds 
of  manumission  to  your  orators,  although  your  orators  have 
not  been  prohibited  by  law  from  being  manumitted,  in  conse- 
quence of  their  age  or  health,  or  any  other  cause  whatever. 
And  the  said  executors  have,  ever  since  the  death  of  the  said 
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testatrix,  and  do  now  hold,  your  orators  in  servitude  and  slavery, 
although  there  is  no  reason  for  their  doing  so.  That  the  best 
part  of  the  life  of  many  of  your  orators,  when  freedom  would 
be  of  most  value  to  them,  is  wearing  away;  and  that  the  said 
executors  have  retained,  and  do  still  retain,  your  orators  in 
servitude,  for  their  own  profit  and  emolument,  which  your 
orators  chaige  is  contrary  to  good  faith,  and  the  kind  and  be- 
nevolent intentions  of  the  said  testatrix;  to  the  end,  therefore, 
that  the  said  Johiiy  Maitketo  and  Joseph^  may  answer,  &c. 
That  your  orators  may  be  decreed  to  be  free  and  discharged 
from  slavery;  that  the  executors,  or  one  or  more  of  them,  may 
be  required  to  execute  to  your  orators  deeds  of  manumission; 
that  they  may  be  allowed,  under  the  decree  of  your  honorable 
court,  adequate  compensation  for  their  services,  for  the  time 
during  which  they  have  been  detained  in  slavery  by  the  said 
defendants;  and  that  they  may  have  such  other  and  fuither 
relief  as  their  case  may  require.     Prayer  for  subpoena,  &c. 

With  this  bill  was  exhibited  the  will  of  Afory  Van  Lear^ 
the  only  clause  of  which,  considered  by  this  court,  will  be 
found  in  the  bill  of  complaint. 

A  supplemental  bill  was  filed  alleging,  that  a  sufficiency  of 
personal  estate  of  the  testatrix  came  into  the  hands  of  her  exe- 
cutor to  pay  her  debts,  without  including  the  complainants  in 
the  same, and  that  there  were  no  outstanding  debts  unsatisfied; 
that  the  testatrix  charged  her  real  estate  with  the  payment  of 
her  debts^  in  order  to  carry  into  effect  the  manumission  of  the 
complainants.  That  if  the  personal  estate  is  not  sufficient  to 
pay  the  said  debts,  the  real  is  greatly  more  than  adequate  for 
that  purpose,  and  that  they  are  entided  to  call  upon  the  defen- 
dants to  sell  the  real  estate  for  the  payment  of  debts,  and,  if 
necessary,  that  it  may  be  decreed  to  be  sold. 

The  defendants,  John,  Matthew  and  Joseph,  appeared  to  the 
bin,  and  demurred  to  the  same  upon  the  following  grounds : 

1st.  That  the  complain^ints  have  not  made  such  a  case,  as 
entides  them  in  a  court  of  equity  to  any  relief  against  the  de- 
fendants. 

2nd.  That  the  subject  matter  of  their  complaint  is  not  within 
the  jurisdiction  of  the  court. 
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3rd.  That  the  complainants  are  not  entitled  to  sue  these 
defendants,  in  form  and  manner  aforesaid,  by  reason  of  the 
personal  disability  of  said  complainants,  they  being  slaves,  and 
by  the  laws  of  the  land  disabled  to  sue,  except  by  petition  in  a 
court  of  law. 

4th.  That  the  complainants  are  improperly  joined  in  said 
bill  and  amended  bill. 

5th.  That  the  complainants,  or  any  of  them,  have  no  right 
to  call  on  the  said  Matthexo  S,  Van  Lear  and  Joseph  Van 
Lear  J  two  of  said  defendants,  concerning  the  subject  of  their 
said  suit,  who  have  no  interest  therein,  that  can  make  them 
liable  to  the  claims  of  the  complainants,  in  manner  and  form 
as  by  them  set  forth  in  their  said  bill  and  amended  bill;  and 
that  they,  the  said  Matthew  and  Joseph,  are  improperly  made 
parties,  as  defendants  to  said  bill  and  amended  bill,  and  do 
demur  to  the  same. 

6th.  That  the  subject  matter  of  said  bill  and  amended  bill, 
is  cognizable  only  in  a  court  of  law. 

7th.  That  by  reason  of  tlie  discretion  vested  in  the  said  John 
Van  Lear,  by  the  last  will  and  testament  of  the  said  Mary  Van 
Lear,  exhibited  with  said  bill  and  amended  bill,  to  be  exercised 
by  him  as  executor  thereof,  at  such  time  or  times  as  he  may 
judge  expedient  or  proper;  the  complainants,  or  any  of  them, 
are  not  entitled  to  their  freedom,  or  the  relief  prayed  by  them 
in  said  bill  and  original  bill,  in  any  or  all  of  the  matters  in 
which  they  thereby  seek  relief,  and  that  being  slaves,  they 
have  no  title  to  sue  as  aforesaid. 

8th.  That  said  bill  and  amended  bill  are  deficient  in  this, 
that  they  do  not  aver  the  exercise  of  that  discretion,  on  whidi 
alone  said  complainants  are  entitled  to  the  execution  of  the 
deeds  of  manumission  claimed  by  them. 

On  the  27th  November  1844,  Washington  county  court, 
(T.  Buchanan  and  Marshall,  A.  J.,)  sustained  the  de- 
murrer and  dismissed  the  bill. 

From  this  decree  the  complainants  appealed. 

The  cause  was  argued  before  Archer,  C.  J.,  Dorset, 
Spence,  Magruder  and  Martin,  J. 
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By  Jervis  Spencer  for  the  appellants^  and 
By  Weisel  for  the  appellees. 

Magruder^  J.;  delivered  the  following  dissenting  opinion : 

The  plaintiffs  in  error  acknowledged  themselves  to  be  in  a 
state  of  slavery^  and  as  slaves^  appear  ip  chancery  to  seek  re- 
dress. If  they  were  now  entided  to  their  freedom^  it  must  be 
conceded^  that  they  could  not^  while  in  their  present  condition, 
aak  for  any  purpose  the  aid  of  that  court.  It  is  to  get  a  title 
which  they  as  yet  have  not,  and  then  to  assert  that  title  in  a 
court  of  law,  that  their  bill  of  complqiint  is  filed. 

The  mistress  of  these  persons  bad,  by  ber  will,  authorised 
her  executors  to  manumit  them,  leaving  it  to  those  executors 
to  judge  when,  consistently  with  the  various  provisions  of  her 
will,  the  manumission  should  be  effected.  Because,  as  the 
plaiDtiffs  in  error  allege,  the  deeds  of  manumission  ought  before 
this  to  have  been  executed,  and  the  executors  think  otherwise, 
the  court  of  chancery  is  asked  to  decree  that  the  deeds  be  exe- 
cuted, and  that  an  account  be  taken  of  the  value  of  their 
services,  since  the  period  when  they  ought  to  have  been  eman- 
cipated; and  that  the  executors  be  ordered  to  pay  to  them  the 
value  of  those  services.  Can  the  court  of  chancery  entertain 
thiflbUl? 

The  right  of  a  person,  bom  a  slave,  to  his  freedom,  must 
depend  upon  our  acts  of  Assembly.  They  must  give  him  the 
right,  and  he  must  prove,  that  be  has  acquired  it  in  some  way 
authorised  by  law.  The  mode  in  which  the  right  is  to  be  ob- 
tained must  be  prescribed  by  act  of  Assembly.  The  master 
who  desires  to  manumit  his  slave,  must  take  care  in  all  respects 
to  conform  to  the  law.  He  may  give  him  freedom,  by  deed  or 
will,  to  take  effect  in  prcesentiy  or,  infuturo.  This,  because  the 
law  says  so;  but  in  order  to  take  effect  at  all,  it  must  be  autho- 
rised by  the  law,  and  however  manifest  the  intention,  that 
intention  is  frustrated,  if  the  deed  or  will  evidencing  it  be  not 
authorised  by  act  of  Assembly.  There  can  be  no  equitable 
right  to  freedom;  no  contract  to  be  enforced  in  equity,  or  to  be 
the  foundation  of  an  action  at  law.  If  there  could  be  an  equi- 
table right  to  freedom,  it  remains  to  be  proved  that  this  would 
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not  enable  him  to  petition  for  his  freedom.  A  couit  of 
law^  trying  a  petition  for  freedom^  is  not  in  the  exercise  of 
common  law  jurisdiction.  Formerly,  and  for  many  years,  the 
court  itself  tried  those  cases,  as  it  still  may;  and  until  the  jury 
trial  waB  authorised,  the  court,  in  the  trial  of  such  a  case,  acted 
precisely  as  a  court  of  equity;  and  as  if  the  law,  instead  of 
directing  the  petition  to  be  filed  in  the  common  law  courts,  had 
selected  the  court  of  chancery  alone  to  try  them. 

I  maintain,  that  courts,  whether  of  law  or  equity,  must  de- 
rive whatever  jurisdiction  they  possess  in  regard  to  slaves  from 
the  law;  that  the  master  himself  cannot  give  to  them  any 
jurisdiction,  and  cannot  give  to  the  slave  freedom,  otherwise 
than  as  the  law  authorises. 

It  is  said,  that  in  this  case  the  plaintiffs  in  error  have  a  right 
to  their  freedom,  but  it  is  an  imperfect  right,  and  owing  to  this 
imperfection  it  cannot  be  asserted  at  law.  Surely  the  chancery 
court  is  not  to  supply  all  the  defects  in  the  law.  If  these  slaves 
cannot  assert  their  right  in  a  court  of  common  law,  it  is  because 
the  law  does  not  recognise  the  right.  In  the  case  of  Wicks 
ogH  CheWy  A  H.  ^  /.,  547,  the  petitioners  might  well  sup- 
pose, that  they  had  a  right  to  their  freedom,  and  yet  neither  in 
equity  nor  at  law  could  they  be  parties  to  a  suit.  They  are 
^ ^incapable  of  suing  either  in  a  court  of  law  or  equity." 

It  may  be  said,  that  there  can  be  no  right  without  a  remedy, 
vbijusy  ibi  remedium,  Thip  is  true,  if  the  maxim  be  correcdy 
understood,  and  if  applied  to  this  case,  might  disprove  the 
alleged  right.  Surely,  however,  this  is  not  a  maxim  known 
only  to  courts  of  equity,  and  now  that  such  courts  are  not 
^icifUB  breviunhy  it  would  be  difficult  to  prove,  that  this  maxim 
can  give  to  our  courts  of  equity  a  power  to  supply  any  defect 
in  any  law,  or  remedy,  in  relation  to  this  case.  Notwithstand- 
ing this  maxim,  it  is  true,  that  '^ where  cases  are  new  in  jTrtn- 
ciplsy  it  is  necessary  to  have  recourse  to  legislative  interposition, 
in  order  to  remedy  the  grievance."  Broome  on  LegcU  Max- 
imsy  92.  Courts  are  not  authorised  to  give  a  remedy  wher- 
ever there  is  an  injury;  to  alter,  for  example,  the  law  of 
slander,  and  to  give  damages  for  words  now  not  actionable, 
because,  in  their  opinion,  the  person  of  whom  they  are  uttered. 


OP  MARYLAND.  255 


Peteni  et  <U,i  vs.  Vain  Leadr^ — 1846. 


IS  injured  by  the  utterance  of  theiB;  more,  perhaps,  than  if  the 
words  uttered  had  been  some  of  those  which  are  actionable; 
we  must  not  foiget  that  there  is  damnum  absque  injuria.  In 
veiy  many  cases  indeed,  ^^it  is  a  hardship  upon  the  party  to  be 
without  remedy;"  but,  by  that  consideration,  courts  of  justice 
ought  not  to  be  influenced.  Hard  cases,  it  has  been  frequendy 
observed,  are  apt  to  introduce  bad  law.  See  Broome ,  LegcU 
Maximsy  95,  and  the  authorities  there  cited.  It  may  be 
added,  that  hard  as  such  laws  often  are  when  enacted  by  the 
legislature,  they  are  very  much  worse  when  they  owe  their 
existence  to  judicial  legislation.  The  maxim,  liM^'ti^,  ibi  remi- 
cSum,  is  rather  a  legal  than  an  equitable  maxim,  and  most  of 
the  cases  in  which  it  has  been  applied,  are  cases  in  which  the 
remedy  was  applied  in  courts  of  law,  not  chancery  cases. 
Lex  semper  dabii  remedium.    See  Broome ^  91. 

The  question  here  which  meets  us  at  once,  is,  not  whether 
this  is  a  case  of  hardship  and  injustice,  but  whether  such  a 
person  can  be  heard  in  a  court  of  equity  of  this  State?  If  he 
cannot,  the  court  is  not  permitted  to  judge  whether  it  be  a  case 
for  which  the  law  ought  to  provide  a  remedy?  A  judge  may 
think  it  against  equity  and  good  conscience  to  hold  any  slave, 
or  a  particular  slave,  in  bondage;  and  may  have  his  own  notions 
about  the  right  of  a  slave  to  his  freedom.  This,  however^ 
gives  him  no  right  to  legislate  any  slave  into  his  freedom,  either 
by  a  decree  declaring  him  to  be  free^  or  by  directing  him  to  be 
emancipated  by  an  individual  who  may  chance  to  have  the 
jiu  disponendi. 

With  respect  to  this  class  of  beings,  it  is  unquestionably  true, 
that  they  have  no  civil  rights  other  than  those  which  the  law 
confers  upon  them,  and  that  the  legislature  alone  can  prescribe 
the  remedies  to  which  they  must  have  recourse.  If  our  courts 
of  equity  can  prescribe  new  modes,  either  of  granting  or  ob- 
taining freedom,  then  the  court,  having  this  power  is,  qtuxid 
hocy  omnipotent,  and  it  will  be  found  difficult  to  fix  limits  to 
their  jurisdiction  in  such  cases.  Ampliarejurisdiciianemy  is 
not  now,  whatever  may  have  been  the  case  formerly,  the  busi- 
ness of  our  courts. 
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If  a  negro  is  entitled  to  his  freedom ,  the  law  says,  he  shall 
petition  for  it  in  the  county  court  of  the  county  wherein  the 
owner  resides;  and  the  law  which  confines  him  to  this  oae 
remedy,  takes  care  to  secure  to  each  party,  in  the  trial  of  the 
case,  such  privileges  as  the  legislature  thinks  each  ought  to 
have.  No  where  is  the  chancellor,  or  the  county  court,  as  a 
court  of  equity,  invested  with  power  to  decide  any  matter 
between  a  slave  and  his  owner. 

Upon  what  principle  can  a  court  of  equity  interfere  in  such 
a  case?  It  cannot  proceed  upon  its  rule,  to  consider  that  as 
done  which  ought  to  be  done.  In  1st  Story^s  Equity  Jurit- 
prudencey  sec,  64,  gy  we  have  an  explanation  of  this  rule,  and, 
among  other  things,  we  are  told,  ^Hhat  equity  will  not  thus 
consider  things  in  favor  of  all  persons  ^  but  only  in  favor  of 
such  persons  as  have  a  right  to  pray  that  such  things  may  be 
done." 

If  a  court  of  equity  can  take  jurisdiction  of  this  case  at  all, 
and  deal  with  it  as  a  case  between  cestui  que  trust  and  trustee, 
it  would  be  bound  by  the  law  of  the  court,  to  give  to  the  cedui 
que  trust  all  the  remedy  which  that  court  affords  to  any  person, 
who  can  rightfully  appear  there  in  that  character.  It  cannot, 
consistently  with  its  own  rules,  refuse  to  him  the  account  which 
is  asked,  or  afford  partial  relief,  and  send  him  elsewhere  for 
final  relief. 

The  question  just  spoken  of,  relative  to  the  claim  of  a  slave 
to  compensation  for  any  portion  of  his  ^rvices,  was  once  tried 
in  a  different  form.  In  the  case  of  Queen  and  Ashton,  3  H. 
<^  McHenrj/y  p.  439,  an  attempt  was  made  in  an  action  for 
false  imprisonment,  to  recover  for  the  services  of  the  negtOy 
pending  an  appeal  from  the  judgment  of  the  court  below. 
The  grounds  upon  which  that  claim  was  resisted  and  defeated, 
may  readily  be  supposed.  But  upon  what  principle  could  it 
be  resisted  in  chancery,  if  there  it  is  decided  to  look  upon  that 
as  done,  which  the  court  thinks  ought  to  have  been  done,  and 
if  it  be  decreed,  that  in  detaining  these  negroes  in  bondage,  the 
defendants  were  guilty  of  a  breach  of  trust? 

It  is  a  settled  principle  of  equity  jurisprudence,  that  '^where 
a  particular  remedy  is  given  by  law,  and  that  remedy  bounded 
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and  circumscribed  by  particular  rules^  it  would  be  very  impro- 
per for  this  court  to  take  it  up  where  the  law  leaves  it^  and 
extend  it  further  than  the  law  allows." 

Now  it  cannot  be  doubted^  that  the  act  of  1796^  ch.  67^ 
provides  a  remedy  for  all  persons  in  bondage^  who  claim  to  be 
entided  to  their  freedom ;  and  it  also  prescribes  the  mode  of 
trial.  In  the  latest  compilation  of  our  acts  of  Assembly  it  is 
stated,  that  petitions  for  freedom^  were  authorised  by  the  act  of 
1715,  ch.  44,  and  we  leam  this  also  from  a  former  chief  justice 
of  this  court,  in  an  argument  made  by  him  so  long  ago  as  the 
year  1782.  See  2nd  H.  ^  McHenryy  p,  29.  No  other  mode 
of  trial;  so  far  as  I  have  been  able  to  inform  myself,  ever  was 
authorised. 

This,  however,  it  may  be  said  is  a  remedy,  and  an  ample 
one,  which  the  law  provides  for  those  who  already  have  a  right 
to  freedom.  The  case  before  us,  is  one  where  the  negroes  have 
as  yet,  it  is  supposed,  no  right  to  their  freedom,  but  they  are 
here  asking  the  court  to  give  them  a  right  to  freedom,  in  order 
that  they  may  assert  it  elsewhere,  in  the  mode  prescribed  by 
the  act  of  1796.  Whence  does  chancery  derive  any  such 
power?  The  legislature  has  given  to  courts  of  law  all  the 
jurisdiction  in  the  premises  which  it  chooses' to  confer,  and  has 
denied,  by  not  granting,  a  power  to  courts  of  equity.  Can 
equity  usurp  it? 

It  may  be  conceded,  that  the  law  is  defective;  that  justice 
and  humanity  require  a  supplement  to  the  act  of  1796.  All 
that  is  insisted  upon  is,  that  tliat  supplement  ought  to  be  passed 
by  the  legislature,  and  embrace  all  the  cases  for  which  further 
remedy  ought  to  be  provided;  that  courts  of  equity  have  no 
power  to  legislate  for  particular  cases  of  this  description,  and 
ought  not  to  be  entrusted  with  any  such  power. 

All  that  can  be  said  touching  these  complainants  is^  that  the 
testatrix  authorised  certain  individuals  to  execute  deeds  of 
manumission  to  them,  when  the  various  provisions  of  the  will 
would  justify  it. 

If  in  such  a  case  chancery  can  interfere^  it  must  be  because 
of  its  jurisdiction  to  decree  the  specific  execution  of  contracts^ 
or  the  execution  of  powers. 

33        V.4 
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Now  an  executor^  by  accepting  of  the  executoiship^  may  be 
considered  as  agreeing  or  contracting  to  do  this^  as  well  as  the 
other  acts^  prescribed  by  the  will.  It  will  not  answer  to  say, 
that  here  is  no  valuable  consideration,  and  therefore  the  agree- 
ment cannot  be  enforced,  because,  although  there  may  be  some 
such  law  elsewhere,  (see  1^^  Bay^s  RepUsy  260,)  yet  in  Maty- 
land,  money  is  not  required,  or  supposed  to  be  the  consideration 
for  any  deed  of  manumission  executed,  or  to  be  executed;  and 
the  negroes  who  were  parties  to  the  case  of  Wickes  vs.  Chew 
and  otherSy  4tH.^J.,  643,  if  they  had  been  authorised  to  file  a 
bill  for  the  execution  of  a  contract^  could  not  have  been  reaistecl 
on  the  ground,  that  no  money  was  paid  or  promised. 

Even  if  the  court  possessed  jurisdiction  in  cases  like  the  pie- 
sent,  it  would  be  very  difficult  to  prove,  that  the  case  stated  in 
the  bill,  would  authorise  the  chancellor  to  interfere  with  and 
control  the  discretion,  which  the  will  before  us  reposes  in  the 
executors. 

These  questions,  however,  can  only  arise  when  the  law  will 
permit  persons  of  this  description  to  sue  in  chancery,  and  no 
such  law  can  be  found  in  our  statute  book.  Such  persons  can 
appear  in  a  court  of  law  as  a  plaintiff  only  for  one  purpose, 
because,  for  such  purpose,  the  law  authorises  them  to  appear 
there.  Even  there,  a  person  in  slavery  can  appear  for  no  other 
purpose,  simply  because,  for  no  other  purpose,  has  the  law 
given  him  authority  to  appear  there.  The  law  might  have 
authorised  such  a  person,  to  try  his  right  to  freedom,  in  an 
action  of  false  imprisonment,  and  if  such  had  been  the  law,  be 
could  not  have  claimed  his  freedom  by  petition.  So  the  law 
mi^t  have  given  to  the  chancery  court  the  jurisdiction  which 
it  has  conferred  on  the  county  courts,  and  then  the  courts  of 
law  could  not  have  interfered  in  his  behalf,  either  to  tiy  his 
right,  or  to  help  him  to  recover  it  elsewhere. 

The  law,  however,  has  not  authorised  a  person  in  slavery  to 
sue  in  chancery  for  any  purpose,  and  for  this  one  reason  that 
court  is  not  open  to  him  for  any  purpose,  and  can  be  opened 
to  him  only  by  the  legislature. 

The  answer  to  applications  like  this  to  chancery  is,  that  it 
<'will  not  take  jurisdiction,  except  where  it  is  given  by  statute, 
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either  by  express  or  by  necessary  implication^  and  will  not  be 
aflsumed  by  analogy  or  equity  of  construction." 

In  the  case  of  Flsher^s  Negroes  vs.  Dabbs  and  cthersy  6 
Yerger  R^crtSy  119^  it  is  said^  ^^no  slave  can  be  safely 
freed,  but  with  the  consent  of  the  government  where  the 
manumission  takes  place.  It  is  an  act  of  sovereignty,  just  as 
much  as  naturalizing  a  foreign  subject.  To  permit  an  indi- 
vidual to  do  this  at  pleasure,  would  be  wholly  inadmissible." 

Such,  it  is  believed,  has  always  been  the  law  of  Maryland y 
and  that  the  owner  of  a  slave  has  no  more  authority,  without 
i/te  assent  of  the  government ,  to  declare  that  a  negro,  whom 
the  State  pronounces  to  be  a  slave,  shall  be  henceforth  free, 
than  to  will  that  any  other  article  of  property  shall  no  longer 
have  an  owner.  There  is  power  in  the  State  to  give  freedom 
to  the  plaintiffs  in  error;  but  such  power  does  not  reside  in  our 
courts,  whether  of  equity  or  common  law.  It  is  as  true  here 
as  in  Louisiana i  that  ^^a  negro  cannot  stand  in  judgment  for 
any  other  purpose  than  to  assert  his  freedom."  9  Louisiana 
Rtp'ts,  166. 

Martin,  J.,  delivered  the  opinion  of  this  court. 

The  questions  presented  for  our  consideration  in  this  case, 
arise  on  the  following  clause  of  the  will  of  Mary  Van  Lear, 
which  was  executed  on  26th  July  1826,  and  admitted  to  pro- 
bate on  the  2Sth  of  July  1828. 

''It  is  my  will,  and  I  do  hereby  order  and  direct  my  said 
executors  to  manumit,  by  deed,  all  the  slaves  which  may  be 
mine  at  the  time  of  my  death,  whose  age  and  health  may  be 
8udi  as  that  their  manumission  may  not  be  prohibited  by  law, 
leaving  it  in  the  discretion  of  the  executors  to  carry  this  clause 
into  effect,  at  such  time  or  times  as  they  may  judge  proper  and 
expedient." 

It  appears  that  John  Van  Lear,  William  Van  Lear,  Mat- 
thew S,  Van  Lear,  and  Joseph  Van  Lear,  were  named  by  the 
testatrix  as  her  executors;  but  that  William^  Matt/iew  S.,  and 
Jos^h  Van  Lear,  having  renounced  the  trust  and  refused  to 
act  as  executors,  letters  testamentary  were  granted  to  John  Van 
Lear,  on  the  24th  of  November  1829. 
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The  thirteenth  section  of  the  act  of  Assembly  of  1796,  ch. 
67,  which  authorises  the  owner  of  slaves  to  manumit  them  by 
his  last  will  and  testament,  is  in  these  words : 

''That  from  and  after  the  passage  of  this  act,  it  shall  and 
may  be  lawful  for  any  person,  capable  in  law  to  make  a  valid 
will  and  testament,  to  grant  freedom  to,  and  effect  the  manu- 
mission of,  any  slave,  by  his,  her,  or  their  last  will  and  testa- 
ment, and  such  manumission  of  any  slave  or  slaves,  may  be 
made  to  take  effect  at  the  death  of  the  testator  or  testators,  or 
at  such  other  periods  as  may  be  limited  in  such  last  will  and 
testament,  provided,  always,  that  no  manumission,  hereafter  to 
be  made  by  last  will  and  testament,  shall  be  effectual  to  give 
freedom  to  any  slave  or  slaves,  if  the  same  shall  be  in  preju- 
dice of  creditors,  nor  unless  the  said  slave  or  slaves  shall  be 
under  the  age  of  forty-five  years,  and  able  to  work  and  gain  a 
sufficient  maintenance  and  livelihood  at  the  time  the  freedom 
shall  commence." 

The  executor  having  refused  to  execute  the  power  conferred 
upon  him  by  the  will  of  Mrs.  Van  Lear,  after  the  expiradon 
of  fourteen  years,  the  appellants  filed  their  original  bill,  on  the 
13th  of  May  1842;  in  which,  after  stating  that  the  executora 
had  refused  to  execute  to  them  deeds  of  manumission,  although 
they  were  not  prohibited  by  law  from  being  manumiued  in 
consequence  of  their  age  or  health,  and  that  they  were  retained 
in  the  servitude  of  the  executors  for  their  own  profit  and  emolu- 
ment, pray,  among  other  things,  that  the  executor  or  executors 
may  be  required  by  the  court  to  execute  to  the  complainants 
deeds  of  manumission.  An  amended  bill  was  filed  by  the 
complainants  on  the  13th  of  December  1843,  in  which  they 
charge,  that  a  sufficient  personal  estate  was  left  by  the  testatrix 
to  pay  her  debts  without  including  the  complainants,  and  that 
at  the  date  of  the  bill  there  were  no  outstanding  debts  against 
the  estate  unsatisfied. 

It  is  clear,  that  the  facts  disclosed  by  these  bills,  and  the 
truth  of  which  is  conceded  by  the  demurrer,  present  a  proper 
case  for  the  interposition  of  a  court  of  equity,  on  the  geneial 
principles  by  which  that  tribunal  is  governed,  in  reference  of 
the  execution  of  trusts  and  powers. 
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In  the  case  of  Mislington  against  Mtdgrave,  4  Mad^x 
Rep.,  254,  it  was  held,  that  trustees  to  whom  a  discretionary 
power  was  given  of  renewing  leases,  had  not  an  arbitrary  power 
of  renewal,  but  must  renew  when  most  for  the  benefit  of  the 
cestui  que  trusts. 

The  vice  chancellor  said :  ^'I  cannot  allow  these  demurrers, 
without  holding  that  the  trustees  have  an  arbitrary  and  capri- 
cious power  with  respect  to  the  renewal  of  this  lease,  and  are 
not  to  be  required  to  give  any  explanation  why  the  lease  has 
not  hitherto  been  renewed.  Such  an  arbitrary  and  capricious 
power  may  be  given  to  trustees,  but  it  is  not  conferred  by  this 
settlement,  where  the  trustees  are  to  renew  as  occasion  may 
require,  and  as  they  may  think  proper;  by  which  it  is  to  be 
understood,  as  they  may  think  proper  for  the  interests  of  their 
ce^ui  que  trusts. ^^  The  same  docuine  is  announced  in  Pal- 
mer  against  Wheeler y  2  B.  Sf  Beat,  18,  where  the  lord  chan- 
cellor states  the  established  principle,  that  a  trustee  is  not 
allowed  to  abuse  a  discretionary  power  with  which  he  is 
invested  for  the  benefit  of  others,  and  which  he  is  bound  to 
exercise,  according  to  the  just  claims  of  the  cestui  que  trusts y 
by  converting  it  into  a  source  of  emolument  for  himself.  Such 
acts  are  regarded  by  a  court  of  equity,  and  redressed,  as  a  fraud 
upon  the  power  created  by  the  will. 

The  counsel  for  the  appellees  has,  however,  contended,  that 
the  bills  do  not  present  a  case  in  which  the  complainants  are 
entitled  to  the  interposition  of  a  court  of  equity,  because  the 
subject  matter  of  the  bills  is  not  within  the  jurisdiction  of  that 
tiibunal;  and  also  upon  the  ground,  that  the  complainants 
being  in  a  condition  of  slavery,  were  disabled  by  the  laws  of 
the  State  from  suing  in  any  other  mode  than  by  a  petition  in  a 
court  of  law. 

It  is  certainly  true,  that  by  the  statute  law  of  Maryland  w^n 
the  subject  of  slavery,  a  claim  to  freedom  can  only  be  estab- 
lished by  the  judgment  of  a  court  of  law,  and  the  petition  must 
originate  in  the  county  where  the  petitioner  resides,  under  the 
direction  of  his  owner.  Act  of  Assembly  of  1796,  ch.  67, 
section  21.  And  if  the  only  question  raised  by  the  demurrer 
was;  whether  a  court  of  chancery  is  authorised  to  adjudicate 
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upon  a  claim  of  freedom,  we  should  declare,  that  the  objections 
stated  by  the  demurrer  were  unanswerable,  and  that  the  decree 
of  the  court  below  must  be  sustained.  But,  although  the  bills 
of  complaint  pray,  that  the  complainants  may  be  decreed  to  be 
free^  and  that  as  consequent  upon  such  relief,  they  might  be 
allowed  adequate  compensation  for  their  services,  for  the  time 
they  were  detained  in  slavery  by  the  defendants;  yet  the  bills 
also  specifically  pray,  that  the  executors  may  be  compelled  to 
carry  into  effect  the  power  granted  by  the  will,  and  execute 
deeds  of  manumission  to  the  complainants.  In  this  aspect  of 
the  case,  we  think,  the  relief  asked  for  by  the  bills,  was  a  pro- 
per subject  for  the  action  of  a  court  of  equity, — not  to  pro- 
nounce, by  its  decree,  the  freedom  of  the  complainants,  but  to 
direct  the  executor  to  execute  deeds  of  manumission^  and 
thus  enable  them  to  assert  their  claim  to  freedom  in  the  appro- 
priate tribunal,  a  court  of  law. 

The  counsel  for  the  appellee  has  also  disputed  the  compe- 
tency of  a  court  of  equity  to  afford  the  relief  sought  for  by 
these  bills,  on  the  ground,  that  by  the  laws  of  Maryland^ 
slaves  have  no  civil  rights,  except,  that  for  the  purpose  of  tert- 
ing  their  right  to  freedom,  a  remedy  is  given  to  them  by  the 
act  of  Assembly,  in  the  foim  of  a  petition,  in  a  court  of  law. 

It  is  established,  that  by  the  laws  of  this  State,  a  slave  pos- 
sesses no  civil  rights,  and  as  a  general  proposition,  it  is  true, 
that  he  is  incapable  of  instituting  a  suit  either  in  a  court  of  law 
or  equity.  But  as  he  has  been  made  capable  of  acquiring 
freedom,  by  deed  or  will,  the  statutes  of  Maryland  recognise 
bis  ability  to  assert  in  a  court  of  law  his  right  to  freedom,  not- 
withstanding, pending  the  controversy,  and  before  the  question 
of  freedom  is  adjudicated,  he  is  treated  as  a  slave.  Act  of 
Assembly  1796,  ch.  67,  sec.  21. 

In  the  case  of  Queen  against  Neale^  3  H.  ^  /.,  158^  in 
Charles  county  court,  the  petitioner  exhibited  her  affidavit, 
stating  that  she  believed  she  could  not  have  a  fair  and  impartial 
trial  in  that  court,  and  moved  the  court  that  the  record  should 
be  removed  to  another  county,  as  authorised  by  the  act  of  As- 
sembly of  1804,  ch.  65.  The  motion  was  overruled.  And 
the  judgment  was  affirmed  by  the  Court  of  Appeals,  upon  the 
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ground^  ^^that  a  negro  petitioning  for  freedom ^  is  not  competent 
to  make  such  affidavit^  his  slavery  or  freedom  being  then  sub 
jtuUce,  and  if  a  slave^  he  was  excluded  by  the  act  of  171 7, 
ch.13." 

In  Fenwick  against  Chapman^  9  Pet.,  475;  the  Supreme 
Court  say:  ^^If  an  executor  withholds  freedom  from  manu- 
mitted slaves,  the  slaves  may  prefer  their  petition  at  law  against 
the  executor,  or  against  any  person  holding  them  under  him, 
and  may  recover  their  freedom  by  a  judgment  at  law.  And 
the  slaves  may  do  this  upon  the  principle,  that  a  statute  never 
gives  a  right  without  providing  a  remedy;  in  the  absence  of 
such  provision,  contemplating  that  there  is  a  legal  remedy  to 
secure  it." 

As  in  this  case,  the  complainants  were  under  the  necessity 
of  invoking  the  aid  of  a  court  of  equity,  that  an  execution  of 
tlie  power  created  by  the  will  might  be  enforced,  as  prelimi- 
nary to  the  institution  of  a  petition  for  freedom  in  a  court  of 
law;  we  think,  that  in  analogy  to  the  right  secured  to  the  slave 
of  preferring  his  petition  in  that  court  for  the  purpose  of  estab- 
Usbing  his  freedom,  and  on  the  principle  so  distincdy  announced 
by  the  Supreme  Court,  in  the  case  of  Fenwick  and  Chapmanj 
they  must  be  regarded  as  capacitated  for  the  purposes  of  this 
suit,  and  therefore  able  to  maintain  it. 

The  objection  taken  to  these  bills,  on  the  ground  that  the 
complainants  have  been  improperly  joined,  cannot  be  sustained. 
The  late  Jw^e  Story,  in  his  treatise  on  equity  pleadings,  sec- 
tion 285,  says : 

^^ Another  exception  to  the  general  doctrine  respecting  muld- 
fiiriousness  and  misjoinder,  which  has  already  been  alluded  to, 
is,  where  the  parties,  either  plaintiffs  or  defendants,  have  one 
common  interest  touching  the  matter  of  the  bill,  although  they 
claim  under  distinct  titles,  and  have  independent  interests. 
The  cases  respecting  rights  of  common,  where  all  the  com- 
moners may  join,  or  one  may  sue  or  be  sued  for  all;  of  parish- 
ioners to  establish  a  general  modus;  and  others  of  a  like  nature, 
fully  exemplify  the  doctrine;  for  in  all  of  them  there  is  a  com- 
mon interest  centreing  in  the  point  in  issue  in  the  causa." 
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The  same  priaciple,  the  learned  commentator  remarks,  has 
been  supposed  properly  to  justify  the  joining  of  several  judg- 
ment creditors  in  one  bill,  against  their  common  debtor  and  his 
grantees,  to  remove  impediments  to  their  remedy,  created  by 
the  fraud  of  their  debtor,  in  conveying  his  property  to  several 
grantees.  In  such  case  the  fraud  equally  affects  all  the  plain- 
tiffs, and  they  may  jointly  sue. 

In  the  case  of  Ward  against  Norihumberlandy  2  Ansf., 
469,  the  Lord  Chief  Baron  says:  "The  cases  cited  of  uncon- 
nected parties  being  joined  in  a  suit;  are,  where  there  is  one 
common  interest  among  them  all,  centreing  in  the  point  in 
issue  in  the  cause." 

The  authorities  to  which  we  have  referred,  furnish  us  with 
the  true  rule  upon  this  question  of  pleading,  aiKl'  we  think, 
that  there  was  no  misjoinder  of  complainants.  For  although 
the  interests  of  the  plaintiffs  were  independent,  as  it  respects  the 
freedom  of  each,  yet  each  one  had  a  common  interest  in  arrest- 
ing a  perversion  of  the  trust  by  the  executor,  and  obtaining 
from  him  deeds  of  manumission  in  conformity  with  the  inten- 
tion of  the  testatrix. 

We  think,  however,  that  two  of  the  defendants,  Wittiam 
and  Joseph  Van  Leary  were  improperly  joined,  and  that  the 
bills  as  to  them  should  have  been  dismissed.  They  had  re- 
nounced the  executorship,  and  any  interest  which  they  may 
have  had  in  the  object  of  the  suit,  was  represented  by  John 
Van  Lear  J  as  the  executor  and  personal  representative  of  the 
testatrix.  Story  Eq,  P.y  sees.  140,  141.  And  in  a  case  of 
this  kind,  it  was  only  necessary  to  proceed  against  the  party 
whose  duty  it  was  to  execute  deeds  of  manumission  in  pursu- 
ance of  the  power  created  by  the  will. 

It  follows  from  the  views  thus  expressed,  that  we  think  the 
court  below  had  no  power  to  determine  by  their  decree  the 
freedom  of  the  complainants,  nor  to  order  an  account  of  the 
value  of  their  services,  as  prayed  for  in  the  bills;  but  thai,  on 
the  case  presented  by  these  bills,  the  court  had  jurisdiction  of 
the  cause,  for  the  purpose  of  directing  the  executor  to  execute 
deeds  of  manumission  as  required  by  the  will.  And  that  Wil- 
liam and  Joseph  Van  Lear  were  not  proper  parties  to  this 
proceeding,  and  that  the  bills,  as  to  them,  should  be  dismissed. 
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As  we  think,  however,  that  the  substantial  merits  of  the 
cause  will  not  be  determined  by  the  reversing  or  affirming  the 
decree  passed  in  this  case,  it  is  remanded  to  the  county  court 
of  Wasftingtan  coimty,  sitting  as  a  court  of  equity,  that  such 
further  proceedings  may  be  had  as  may  be  necessary  to  deter- 
mine the  cause  upon  its  merits,  in  conformity  with  the  act  of 
Assembly  of  1832,  ch.  302,  sec.  6. 

CAUSE  REMANDED  UNDER  ACT  OF 

1832,  CH.  302,  SEC.  6. 


George  F.  Warfield,  use  of  Jonathan  Manro,  vs.  Jacob 
Brewer^  of  John,  and  George  Keefer,  Terre-ten- 
ants OF  James  Prather. — December  1846. 

In  1822,  a  judgmeot  wna  rendered,  which  was  remed  in  1833.  In  1842,  a 
wooad  teirefaew  was  raed  out,  bj  the  assignee  of  the  jadgment  against 
the  original  defendant,  and  bis  tenants  of  the  land  of  which  he  was  seized 
in  1323.  This  writ  was  retamed  nihilt  as  to  the  original  defendant ;  and 
made  known  to  hu  terre-tenants,  who  appeared  and  pleaded  limitations  in 
bar  of  the  writ,  to  which  the  plaintiff  demurred.  The  scire  facioM  set  oat 
the  original  jadgment,  and  the  subseqaent  proceedings  thereon.  Hkld, 
that  as  the  scire  faeiaa  did  not  show  at  what  period  the  original  defendant 
aliened  bis  land,  whether  immediately  after  the  original  judgment,  in  1823, 
or  not  nntil  tkjiat  was  obtained  against  him,  in  1832,  tho  absence  of  this 
necessary  ayermont  was  fatal  to  it  upon  demurrer,  as  respected  the  terre. 
tenants,  not  proceeded  against  until  1842. 

If  the  design  of  a  scire  facias  be,  to  make  tho  land  of  the  original  defendant, 
in  the  hands  of  his  alienees,  liable  for  a  judgment,  it  is  the  practice  in  this 
State  to  make  both  the  original  defendant  and  his  terre-tenants  parties  to 
the  writ,  by  which  the  jadgment  is  to  be  revived. 

l(^  fieri  facias  be  issued  now  within  three  years  after  the  rendition  of  a 
judgment,  it  may  be  levied  as  well  on  land  conveyed  by  the  defendant  after 
the  jadgment,  as  on  lands  belonging  to  him  at  the  time  of  levying  the 
J!' fa. 

^0^  when  the  plaintiff  has  suffered  his  judgment  to  die,  and  a  set.  fa,  is 
no^cessary  to  reanimate  it,  the  law  presumes  it  to  be  satisfied,  and  where  the 
fTQehold  is  to  be  affected,  the  tenant  thereof  should  be  made  a  party  to 
protect  it. 

Where  a  jadgment  is  revived  against  executors  only,  the  revived  judgment 
does  not  bind  the  lands  of  the  original  defendant. 

34        V.4 
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Upon  a  general  demurrer,  the  court  enquires,  who  committed  the  firrt  enor 
in  pleading  7 

AppEAt  from  Washington  county  court. 

On  the  16tli  November  1842^  the  appellant  sued  out  a  scire 
facias  against  the  appellees^  reciting  a  judgment  obtained  by  a 
certain  Alexander  Manroy  against  James  Brother  and  Ellen 
Pratherj  at  November  term  1 822^  for  the  sum  of^  d&c.  \  and  that 
a  writ  of  scire  facias  was  also  sued  out  of  W.  county  court;  re- 
turnable to  March  term  1832^  which  was  made  known  to 
James  Prather,  ?JiAfiai  ordered  at  November  term  1832,  for, 
&c.;  that  Ellen  Pratheris  since  deceased;  that  said  Judg- 
ments were  entered  for  the  use  of  George  F,  Warfield;  that 
A.  M.  is  since  dead,  and  no  administration  on  his  estate,  and 
execution  still  remains  to  be  made.  The  writ  then  commanded 
the  sheriff  to  make  to  the  said  James  Prather,  and  his  terre- 
tenants,  of  all  the  lands,  &c.,  in  his  bailiwick,  whereof  the  said 
/.  P.,  on  the  3rd  Monday  of  November  1822,  or  ever  after- 
wards, was  seized,  and  that  he,  she,  or  they,  be  or  appear, 
(fee,  to  show  cause,  &c. 

This  writ  was  returned  made  known. 

To  Jacob  Brewery  of  John,  terre-tenant  of  a  portion  of  ground 
as  described. 

To  Greorge  Keefer y  terre-tenant  of,  d&c. 

Which  were  of  the  lands,  &c.,  of  James  Prathery  on  the 
day  of  the  rendition  of  the  said  judgment,  at  November  term 
1822. 

The  sheriff  also  certified,  that  '^to  my  knowledge,  there  are 
not,  nor  is  there  any  other  terre-tenants  of  the  aforesaid  lots,  or 
any  other  lands  or  tenements  which  were  of  the  said  James 
Prathery  on  the  aforesaid  day  of  the  rendition  of  the  said  judg- 
ment, at  the  said  November  term  1822,  or  ever  afterwards; 
and  that  the  said  James  Praiher  hath  not  any  thing  in  my 
bailiwick,  whereby  I  could  give  him  notice.'* 

The  said  terre-tenants  appeared  to  the  writ,  and  the  cause 
was  continued  until  March  term  1843,  when  the  said  Jo/m 
Brewery  of  /. ,  prayed  oyer  of  the  scire  facias  y  and  pleaded  y  that 
the  original  judgment  on  which  the  said  scire  facias  viras  im- 
petrated,  was  of  more  than  twelve  years'  standing.    The  other 
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terre-tenant  also  jdeaded^  the  act  of  limitations  in  the  same 
fomi. 

The  plaintiff  in  the  scire  fadcLs  demurred  to  those  pleas^ 
and  the  county  court  rendered  judgment  on  the  demurrer 
against  him^  when  he  prosecuted  this  appeal. 

The  cause  was  argued  before  Archer^  C.  J.^  Dorset^ 
Spknce^  Magruder  and  Martin^  J. 

By  Weisel  and  F.  A.  Schlet  for  the  appellant,  who 
contended : 

1st.  That  the  original  lien  was  preserved  by  ih^Jiat  against 
James  Prather  of  1832^  and  that  it  was  not  necessary,  during 
the  lifetime  of  James  Prather,  (who  is  still  living,)  to  make 
his  alienees  or  terre-tenants  parties,  in  order  to  preserve  the  lien 
created  by  the  original  judgment. 

2nd.  That  d^fiat  against  an  original  defendant,  is  a  new 
judgment,  but  has  all  the  attributes  of  the  original  upon  which 
it  is  founded;  and  consequently,  the^^  of  1832,  carries  with  it 
(he  hen  of  the  original  judgment,  and  affects  the  land  then  in 
possession  of  the  appellees. 

3rd.  That  in  a  proceeding  against  the  terre-tenants,  founded 
on  such  new  judgment,  and  to  subject  to  execution  the  lands 
10  bound,  and  in  their  possession,  the  statute  of  limitations  runs 
from  the  date  of  such  new  judgment,  and  not  of  the  original 
judgment. 

By  TiDBAXX  for  the  appellees,  who  controverted  the  points 
of  the  appellant's  counsel. 

Magruder,  J.,  delivered  the  opinion  of  this  court. 

To  a  sdre  facias  issued  against  the  original  defendant,  and 
the  appellees,  as  his  terre-tenants,  the  latter  pleaded,  that  the 
original  judgment  had  been  above  twelve  years'  standing.  To 
this  there  was  a  demurrer,  which  the  court  below  overruled, 
and  the  question  here  is,  did  the  court  err  in  overruling  this 
demurrer? 

The  original  judgment  was  unquestionably  above  twelve 
years'  standing,  at  the  time  when  this  sci.fa.  was  issued.    But 
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it  appears  by  the  scLfa.  itself,  that  in  order  to  revive  that  judg- 
ment, a  sci,fa,  had  been  previously  issued  against  ihe  original 
defendant  alone,  and  Sijiat  obtained.  It  also  appears,  that 
this  set.  fa.  was  issued  within  twelve  years  after  thnX^fiat.  Can 
this  be  relied  on  as  an  answer  to  defendant's  plea? 

It  would  seem,  that  in  some  of  our  sister  States,  when  a 
judgment  is  to  be  revived  in  the  lifetime  of  the  defendant,  it  is 
not  deemed  necessary  to  make  the  terre-tenants  parties.  See 
3rd  Rawhy  273.  II  John.y  613.  In  Maryland^  however, 
the  practice  has  been  to  make  the  terre-tenants,  (if  the  design 
was  to  make  their  land  answerable,)  as  well  as  the  defendant 
himself,  parlies,  when  the  judgment  was  to  be  revived.  See 
2  Harris'  Entries,  749,  763.  2nd  Evans'  Harris,  487,  488. 
From  a  practice  so  long  established,  and  without  any  reason  to 
believe,  that  a  contraiy  practice  ever  existed  in  Marylandy  it  is 
rather  hazardous  to  depart. 

At  one  period,  indeed,  it  was  decided  in  this  State,  (and  by 
a  court  of  which  one  of  the  judges,  at  least,  was  in  practice 
before  the  revolution,)  that  without  first  issuing  a  scire  fcunas, 
and  making  the  alienee  a  party  to  it,  no  fi.  fa.  could  be  levied 
on  land  which  the  defendant  had  aliened  after  judgment, 
although  issued  while  that  judgment  was  alive.  See  1  Har. 
4*  J',  471 .  2  Har.  ^  /. ,  72.  This,  however,  has  been  over- 
ruled, 2  H.Sf'  J.,  75 y  and  in  such  a  case  it  is  the  settled  law, 
that  if  ihe  fi.  fa.  be  issued  within  the  year  and  a  day,  (now  three 
years,)  after  the  rendition  of  the  judgment,  it  may  be  levied  as 
well  on  land  conveyed  by  the  defendant  after  the  judgment^  as 
on  lands  belonging  to  him  at  the  time  of  levying  ihefi.fa.  It 
is,  however,  quite  a  different  case  when  the  plaintiff,  himself, 
has  suffered  his  judgment  to  die,  and  a  sci.fa.  is  necessary  in 
order  to  reanimate  it.  The  law  presumes  it,  until  revived^  to 
be  satisfied,  and  the  purchaser  has  some  right  to  presume  it 
also,  and  may  have  purchased  it  under  that  belief.  It  is  but 
justice  to  extend  to  him  the  benefit  of  the  general  nde,  that 
^^in  all  cases  where  the  inheritance  or  freehold  is  affected^  the 
tenant  of  the  freehold  is  to  be  made  a  party."  Unless  this  be 
allowed,  then,  although  the  terre-tenant  purchases  the  land 
twenty  years,  or  a  longer  period,  after  the  judgment  has  lost 
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"its  active  energy/'  and  is  presumed  to  be  satisfied,  it  will  be 
in  the  power  of  the  defendant,  if  he  be  yet  alive,  to  make  the 
land  of  his  alienee  answerable  for  the  debt,  by  entering  ^fiaij 
although  if  he  die,  and  no  sci.fa,  is  issued  upon  the  judgment, 
until  the  twelve  years  have  expired,  the  terre-tenant  may,  by 
the  plea  of  limitations,  protect  his  freehold. 

It  is  difficult,  indeed,  to  account  for  some  of  our  notions  of 
the  law  upon  this  subject.  In  \st  Brockenboroicgh,  170, 
Chie/ Justice  Marshall  says,  ^^a  judgment  at  common  law  did 
not  bind  lands,  and  there  is  no  statute  which,  in  direct  terms, 
creates  the  lien.  But  courts  have  so  construed  the  statute 
which  gives  the  elegit,  as  to  infer  the  lien  from  the  power  to 
take  the  lands  in  execution.  The  lien  then  grows  out  of  the 
right  to  issue  the  elegit,  and  is  inseparably  connected  with  that 
right."  But  whence  the  right  to  issue  ^  fieri  facias ,  and  under 
it  sell  lands,  which  the  defendant  had  aliened  bona  fide  before 
the  writ  was  issued?  We  know,  that  the  statute,  6  George, 
2,  cA.  7,  did  give  the  right  to  sell  real  estate  "within  any  of 
the  British  plantations,"  but,  "in  like  manner  as  personal 
estate  in  any  of  the  said  plantations,  are  seized,  executed,  sold 
or  disposed  of."  But  by  what  statute  does  the  lien  grow  out 
of  the  right  to  issue  the  fi.  faJi  How  is  it  inseparably  connected 
with  that  right? 

We  must,  however,  be  bound  by  the  decisions  of  our  courts, 
and  these  decisions  require  us  to  say,  that  the  lien  still  exists, 
and  the  real  estate  may  be  sold,  notwithstanding  an  alienation 
after  judgment.  We  know,  however,  of  no  decision  by  our 
courts,  that  when  the  judgment  is  to  be  revived,  it  is  not  neces- 
sary to  make  the  terre-tenant  a  party,  in  order  to  proceed  against 
his  land,  or  that  he  is  to  be  bound  by  any  sci.fa,  issued  after 
the  alienation,  and  to  which  he  was  not  a  party. 

The  ease  of  MuUikin  and  DuvaU,  7  G.  ^  J.,  decides 
nothing  in  favor  of  the  appellant.  The  new  judgment,  in 
order  to  have  "the  attributes"  of  the  original  judgment,  must 
be  against  the  necessary  parties.  If  the  original  be  revived 
against  the  executors  only,  it  certainly  is  not,  as  it  originally 
wag,  a  judgment  to  bind  the  lands. 
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It  has  all  along  been  assumed ^  that  the  terre-tenants  became 
so  before  the  second  set.  fa.  was  issued.  In  this  case^  however, 
it  does  not  appear  at  what  time  the  original  defendant  aliened 
this  land.  The  alienation  may  have  taken  place  immediately 
after  the  original  judgment,  or  not  until  VL^ficU  was  obtained 
against  the  original  defendant.  Here  is  an  omission  which 
cannot  now  be  supplied.  Whose  fault  is  this?  Who  is  to  suffer 
by  it?  It  is  apprehended,  that  this  cannot  prejudice  the  appel- 
lee. The  plaintiff  in  error  ought  either  to  have  guarded  against 
this  in  his  scire  fa/dasy  or  to  have  introduced  the  necessary 
matter  into  a  replication  to  the  plea. 

If,  however,  the  plea  in  this  case  was  not  the  legal  defence, 
which  it  is  supposed  to  be,  the  question  would  be,  who  com- 
mitted the  first  error  in  pleading?  In  the  case  of  Prather  vs, 
Manroy  II  O.  Sf  J.y  the  court  said,  the  scire  facias  should 
contain  upon  its  face  such  a  statement  of  facts,  as  to  justify  the 
process  in  respect  to  the  form  in  which  it  issues,  and  the  per- 
sons who  are  made  parties  to  it.  The  objections  to  be  taken 
to  this  sci.fa.y  is  like  those  in  that  case.  See  also  other  objec- 
tions to  it,  in  2  Tidd's  Practice y  173,  Phila.  EdU.y  1828. 

JUDGMENT  AFFIRMED. 


TtJNis  Van  Brunt  vs.  Henry  Pike,  and  E.  V.  and  George 

W.  Ward. — December  1846. 

Where  an  appeal  comes  up  on  a  case  stated,  it  mast  be  decided  by  the  facta 
agreed  on.  Legal  presumptions  may  be  made,  and  noceesazy  conclusions 
drawn,  but  inferences  from  facts,  which  may,  or  may  not^  be  true,  cannot 
be  made  by  the  court. 

A  party  in  possession  of  personal  property,  exercising  acts  of  ownership  oier 
it,  must  be  treated  as  the  owner  until  the  contrary  appears. 

A  quantity  of  pig  iron  on  the  bank  of  a  canal  in  Frederick  county,  under 
the  care  of  one  agent  of  the  owner,  was  sold  by  another  of  his  agents  in 
Baltimore,  who  gave  his  receipt  to  the  purchaser  for  the  purchase  money. 
The  purchaser  wrote  to  the  agent  in  Frederick,  to  ship  the  iron  to  bis 
agent  at  another  place.  Hbld,  that  these  facts  constituted  a  constnictiv« 
delivery  of  the  iron  to  the  purchaser. 
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In  relation  to  a  ponderoos  article  of  merchandifc,  incapable  in  the  ordinary 
couiBe  of  busineaa  of  actual  delivery,  aa  pig  iron,  all  the  law  requires  to 
change  the  possession  after  a  sale,  is  constructive  delivery. 

Where  a  party  is  in  possession  of  an  article  intended  to  be  affected  by  an 
attaebmentf  ho  should  be  returned  by  the  sheriff,  as  the  framishee. 

Where  there  had  been  a  Talid  sale  andr  delivery  of  personal  property,  the  act 
of  1834,  eh.  79,  which  required  the  transfer  of  a  non-rosident  to  bo  re. 
corded,  does  not  apply. 

Appeal  from  Washington  county  eourt. 

This  wajs  an  aitachmeniy  to  compel  the  appearance  of 
Gideon  Freeborn^  Mentor  Perdue,  and  William  E.  Crafty 
tradiDg  under  the  firm  of  Qideon  Freeborn  Sf  Co.,  at  the  suit 
of  H,  Pike  and  Ward,  issued  out  of  Frederick  county  court, 
on  the  21st  November  1842,  and  to  recover  the  sum  of  $995.55, 
due  from  G.F.if'  Co.Uyihe  appellees.  The  attachment  viras 
laid  upon  eighty-three  tons  of  pig  iron,  on  the  same  day,  as  the 
property  of  the  debtors.  Henry  Jdmeison  appeared,  by  coun- 
sel, as  the  garnishee  of  G.  P.  Sf  Co.,  having  given  counsel 
authority  so  to  appear,  but  he  now  moved  the  county  court  to 
strike  out  his  appearance,  as  he  had  not  been  summoned  to 
appear  to,  nor  notified  of  the  attachment,  by  the  sheriff. 

The  appellant  now  moved  the  court,  upon  the  ground,  that 
he  was  in  the  actual  possession  of  the  iron  attached,  by  his 
agent  the  said  H.  /.,  at  the  time  of,  &c.,  for  permission  to 
appear  as  claimant  thereof,  and  was  accordingly  permitted  to 
appear  and  defend  the  same  from  condemnation.  He  pleaded 
in  bar,,  property  in  himself,  and  not  in  O.  F.  Sf  Co.,  upon 
which  issue  was  joined. 

At  the  next  term,  upon  suggestion  of  the  appellant,  the 
record  was  transmitted  to  Washington  county  court  for  trial. 

It  is  admitted  in  this  case,  that  the  iron  that  was  attached, 
was,  at  the  time  it  was  attached,  lying  on  the  banks  of  the 
Chesapeake  and  Ohio  Canal,  at  a  place  called  the  Point  of 
Rocks,  where  the  same  had  been  brought  from  the  fumace  of 
William  E.  Craft,  by  Henry  Jameison,  who  was  employed 
by  said  Craft,  one  of  the  defendants  in  this  case,  to  transport 
the  same  for  him  to  his  agents  in  Georgetovm.  That  the  said 
iron  had  been  attached  previous  to  the  25^A  of  October  1842, 
by  sundry  creditors  of  Gideo?i  Freeborn  ^  Co,,  which  said 
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attachments  were,  on  said  last  day,  dissolved  by  the  filing  of 
bonds,  under  the  provisions  of  the  act  of  Assembly  of  1834, 
ch.  79.  It  is  further  admitted,  that  Reuben  Rowley^  as  the 
agent  of  said  Crafty  who  was  one  of  the  defendants  in  said 
cases,  did,  on  the  said  25th  day  of  October  1842,  sell  and  dis- 
pose of  the  iron  in  question  to  Tunis  Van  Brunts  tlie  party 
claimant  in  this  case,  the  said  iion  then  still  being  at  the  Point 
of  Rocks y  and  did  then  deliver  to  him  the  account  and  receipt 
thereon,  which  is  in  the  following  words  and  figures : 

'^Baltimore,  Oct'r  2Bthy  1842. 
Tunis  Van  Brunt y  to  William  E.  Crafty  Dr. 

To  eighty-three  tons  of  pig  iron,  lying  at  the  Point  Rocks 
in  Frederick  county,  at  $24.00  pr.  ton,         $1992.00. 
Received  pa)rment,        William  E.  Craft,  by 
$1992.00.  R.  Rowlef/y  his  attorney." 

That  the  said  Van  Brunt y  on  said  25th  of  October  1842, 
immediately  after  he  had  so  purchased  said  iron,  sent  to  said 
Jameisony  by  Rowley y  the  following  order  and  directions  in 
relation  to  said  iron  : 

'^Mr.  H.  Jameison, 

Sir : — ^You  will  please  to  forward  the  eighty-three  tons  of 
pig  iron  lying  at  the  Point  of  Rocks y  which  I  have  purchased 
of  William  E,  Crafty  to  Georgetowny  to  the  care  of  F.  and 
A.  H.  DodgCy  with  directions  to  them  to  ship  the  same  to  my 
order  in  the  city  of  New  York.  BaltiTnorCy  October  25th, 
1842.  Tunis  Van  Brunt. 

Van  Brunt  <fc  Ai>ams,  Baltimore.^^ 

And  the  said  Rowley  also,  at  the  same  time,  executed  and 
delivered  to  said  Van  Brunt  the  following  order : 

"Frederick,  Oct'r  29M,  1842. 
Gent: — The  eighty-three  tons  of  iron  which  Mr.  Tunis 
Van  Brunt  has  directed  Mr.  Henry  Jameison  to  take  down  from 
the  Point  of  Rocks y  to  your  care,  to  be  forwarded  to  his  order 
in  the  city  of  New  York^  you  will  please  ship  as  early  as  pos- 
sible, and  write  to  me  in  the  city  of  New  Yorky  if  you  please^ 
when  you  so  ship  it.  You  will  please  to  pay  Mr.  Jameison 
$1.62^  per  ton,  for  freighting  it  down^  and  draw  for  it  with 
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your  commission^  &c.;  on  forwarding  the  iron  to  New  Yorky 
when  it  will  be  paid  by  Van  Brunt. 

Your  ob't^  &c.f        R.  Rowley^ 

49  Nassau  street y  New  York. 
To  P.  &  A.  H.  Dodge,  Creorgetowny  D.  C" 
Which  two  said  orders  the  said  Rowley  delivered  to  said 
Jameison,  on  last  said  day,  who  received  the  same  and  agreed 
to  attend  to  them.  It  is  further  admitted,  that  said  iron  was 
not  taken  away  from  the  Point  of  Rocks y  as  directed,  but 
remained  there  until  the  attachment  in  this  case  was  levied  on 
the  same,  which  was  on  the  2l8t  November  1842.  That 
Gideon  Preebomy  Mentor  Perducy  and  William  E.  Crafty 
the  defendants  in  this  attachment,  at  the  time  of  issuing  the 
flame,  resided,  and  still  reside,  out  of  this  State.  And  that 
said  Van  Brunt  also  resided,  at  the  time  of  said  sale  to  him, 
and  still  resides,  out  of  this  State,  but  was  in  this  State  at  the 
time  he  made  said  purchase.  It  is  further  admitted,  that  the 
said  sale,  and  account  and  receipt,  were  never  recorded  in  the 
county  of  Fredericky  or  elsewhere,  in  pursuance  of  the  act  of 
Assembly  of  1834,  ch.  79.  Upon  the  aforegoing  statement  of 
&ctB  it  is  agreed,  that  if  the  court  shall  be  of  opinion,  that  the 
said  Turns  Van  Brunt  did  not  acquire  title  to  said  iron,  as 
against  said  attaching  creditors  in  this  case,  then  a  judgment  of 
condemnation  to  be  entered  in  favor  of  the  plaintiffs;  but  if  the 
court  shall  be  of  opinion,  that  the  said  Van  Brunt  did  acquire 
tide  to  said  iron,  as  against  said  attaching  creditors,  then  the 
said  attachment  to  be  quashed,  either  party  to  be  at  liberty  to 
take  this  case  to  the  Court  of  Appeals,  by  appeal,  or  writ  of 
error. 

The  county  court  rendered  judgment  of  condemnation  upon 
the  said  statement  of  facts,  and  Tunis  Van  Brunt y  claimant 
of  the  iron,  i^osecuted  this  appeal. 

The  cause  was  argued  before  Archer,  C.  J.,  Dorset, 
Spence  and  Maoruder,  J. 

By  P.  A.  Schley  for  the  appellants,  and 
By  Palmer  and  W.  Price  for  the  appellees. 
35        v.4 
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Archer^  C.  3,y  delivered  the  opinion  of  tliis  court. 

In  the  case  of  Wells,  Miller y  and  Cooper,  vs.  Biscoe,  Mas. 
decision  of  this^  court  at  Dec'r  T.  1844^  it  was  decided, 
that  where  there  was  a  boruijide  sale  of  iron  in  the  warehouse 
of  the  EUicotts,  and  an  order  for  the  delivery  thereof;  which 
was  accepted  by  them  in  favor  of  the  vendee,  the  tide  of  the 
vendee  should  prevail  against  a  creditor  of  the  vendor,  who 
issued  his  attachment  to  affect  such  property,  notwithstanding 
the  act  of  1S34,  ch.  79,  this  court  being  of  opinion,  that  such 
a  case  was  not  embraced  by  the  act  of  Assembly  adverted  to, 
and  that,  therefore,  it  was  not  necessary  to  record  such  transfer. 

It  will  be  only  necessary  for  us,  therefore,  to  enquire,  whether 
it  appears  from  the  case  stated,  tliere  has  been  a  sale  and  deli- 
very of  the  goods  attached  in  the  case  now  before  the  court, 
before  the  attachment  issued  by  the  plaintiff? 

The  case  comes  up  on  a  case  stated,  and  must  be  decided 
by  the  facts  agreed  upon.  Legal  presumptions  may  be  made, 
and  necessary  conclusions  may  be  drawn,  but  we  cannot  make 
inferences  from  the  facts  which  may  or  may  not  be  true. 
These  doctrines  appear  to  be  deducible  from  the  cases  in  2  J7. 
6r  G.y  320.  3  ff.  ^  /.,  158,  and  6  C?.  4*  /.,  266.  That  the 
property  attached  had  been  the  property  of  Craft,  is  apparent 
from  the  statement. 

The  iron  attached  was  in  the  hands  of  Jameison,  the  agent 
of  Cr(tft,  who  had  brought  it  from  the  furnace  of  Or(tft,  and 
who  was  employed  by  Craft  to  transport  the  same  for  him  to 
his  agent  in  Georgetoton.  He  was  thus  in  possession  of  the 
iron,  exercising  a^ts  of  ownership  over  it,  and  being  thus  with 
the  indicia  of  property,  must  be  treated  as  the  owner^  until  the 
contrary  appears. 

Being  thus  the  owner,  it  is  equally  clear,  that  it  was  sold  to 
the  claimant.  This  is  admitted  in  express  terms.  It  is  adraitr 
ted,  that  Rowley,  as  the  agent  of  Craft,  on  the  25th  of  October 
1842,  sold  and  disposed  of  the  iron  to  T^mis  Van  Brunt,  and 
that  he  delivered  to  him  a  bill  of  parcels  for  the  iron,  with  a 
receipt  thereon,  for  the  purchase  money.  If,  to  perfect  the 
sale,  the  payment  of  the  purchase  were  considered  necessary, 
that  fact  is  evidenced  by  the  receipt  on  the  bill  of  parcels,  and 
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18  to  be  taken  by  us  as  payment^  in  the  absence  of  evidence  to 
the  contrary,  and  so  far  as  the  question  and  this  statement  is 
concerned^  is  just  as  efficacious  as  would  be  the  admission, 
that  the  money  was  paid. 

The  next  and  only  enquiry  is^  was  the  iron  delivered  in 
pursuance  of  the  contract? 

It  certainly  would  not  be  necessary  to  prove  a  manual  or 
actual  delivery  of  the  property.  It  consisted  of  eighty-three 
tixis  of  pig  iron^  lying  on  the  banks  of  the  Chesapeake  ^  Ohio 
Canal.  It  was  a  ponderous  article,  incapable  in  the  ordinary 
course  of  business  of  actual  delivery.  In  such  a  case,  all  that 
the  law  requires  is  constructive  delivery,  and  the  enquiry  is, 
was  there  a  constructive  delivery  in  this  case? 

On  the  29th  of  October  1842,  an  order  from  the  vendee  to  H. 
Jameison,  directing  him  to  forward  it  to  P.  and  ^.  H.  Dodge, 
at  Georgetowfiy  with  directions  to  ship  to  the  vendee  in  New 
York;  and  also  an  order  from  the  agent  of  the  vendor,  giving 
further  directions  in  relation  to  the  shipment,  and  the  payment 
to  Jameison  of  the  freight  for  transportation,  directed  to  the 
shipper  at  Georgetoum,  are  presented  on  the  29th  of  the  same 
month  to  Henry  Jameison ,  who  agreed  to  attend  to  them. 

We  thus  perceive,  that  Jameison  is  notified  of  the  sale  by 
the  vendee  and  the  agent  of  the  vendor;  that  the  vendee  exer- 
cises an  act  of  ownership  over  the  property,  by  appointing 
Jameison  as  his  agent,  to  forward  the  property;  that  all  this  is 
done  with  the  consent  of  the  agent  of  the  vendor,  by  his  letter 
to  F.  and  A.  Dodge;  that  these  facts  are  made  known  to 
Jameisofiy  and  that  he  undertakes  the  agency. 

Now,  if  Jameison  were  in  the  possession  of  the  property  on 
the  29th  of  October,  when  these  orders  were  delivered  to  him, 
and  when  he  assumed  this  agency  for  the  vendee,  then  within 
the  principle  of  the  case  of  Wells,  Miller  and  Cooper,  vs. 
Biscoey  above  adverted  to,  the  cases  cited,  there  was  a  delivery 
to  the  vendee,  and  the  sale  was  complete. 

The  enquiry  then  is,  was  Jameison  in  possession  of  the  pro- 
perty on  the  29th  of  October  1842?  It  is  a  fact  admitted,  that 
he  was  put  originally  in  possession  by  the  owner,  Craft,  of 
this  iron  for  transportation  to  Georgetown,  but  before  it  reached 
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the  place  of  destination^  it  was  attached  by  sundry  creditors  of 
Freebarny  Perdue  if  Co.,  at  what  time  does  not  appear;  but  it 
is  admitted^  that  these  attachments  were  dissolved  on  the  25Ul 
of  October  1842.  In  the  levy  of  the  attachments^  anterior  to 
the  26th  of  October  1842,  we  cannot  presume  the  sheriff  dis- 
turbed the  possession  of  H.  Jameisony  who^  as  agent,  was 
entrusted  therewith  for  transportation,  because,  being  in  pos- 
session of  the  iron,  it  was  the  duty  of  the  sheriff  to  return  him 
as  garnishee.  Upon  the  dissolution  of  the  attachments,  this 
continued  possession  was  unaffected  by  the  lien  of  the  attach- 
ments. He  is  admitted  to  have  been  in  possession  anterior  to 
the  attachments,  and  is  not  shown  by  any  evidence  to  have 
been  out  of  possession,  either  voluntarily  or  by  coercion,  anterior 
to  the  day  when  he  assented  to  execute  the  orders  delivered  to 
him,  by  which  a  change  of  property  was  effected. 

According  to  these  views,  there  has  been  a  valid  sale  and 
delivery  of  the  iron  in  controversy,  and  the  transfer  not  requiring 
to  be  recorded,  according  to  the  decision  of  this  court  in  the  case 
of  Wdlsy  MUler  and  Cooper ^  vs.  Biscooy  above  adverted  to,  the 
judgment  of  the  county  court  must  be  reversed,  and  judgment 
entered  in  this  court  on  the  case  stated,  that  the  attachment  be 
quashed  according  to  said  statement. 

JUDGMENT  REVBRBKD. 


George  W.  Post  and  William  Fftzhugh,  tw.  Chbistian 

Sheppard. — December  1846. 

It  is  not  necoBsary  for  a  collector  of  taxes  to  show,  that  he  has  paid  off  the 
whole  county  levy,  before  he  can  maintain  an  action  on  the  bond  of  one 
of  his  deputy  collectors  for  a  part  of  sooh  levy. 

The  bond  of  a  deputy  collector  is  not  a  mere  bond  of  indemnity,  given  for 
the  protection  of  the  county  collector. 

Deputy  collectors  have  nothing  to  do  with  the  ultimate  payment  over  of 
moneys  levied  for  county  or  State  purposes,  nor  with  the  disposition  which 
their  principals  may  make  thereof. 

The  general  design  of  our  collection  system  is,  that  the  taxes  shall  be  col- 
lected within  the  time  prescribed  by  law,  and  then  paid  over  by  the  c<Nuity 
collectors,  they  having  first  received  them  from  their  deputies. 
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A  deputy  of  the  collector  of  a  county  may  be  described  in  pleading,  as  the 
depnty  collector  of  W.  coanty,  or  as  the  deputy  collector  of  Af,  collector 
of  TF.  county.  Such  officers  have  the  appellation  of  deputy  collectors  of  a 
county  in  common  parlance,  and  are  generally  known  by  it. 

Appeal  from  Washifigtan  county  court. 

This  was  an  action  of  debty  brought  on  the  4th  November 
1842;  on  the  bond  of  the  appellants  to  the  obligee^  dated  11th 
June  1839. 

The  condition  of  the  bond  was  such^  '^that  if  the  above 
bound  O.  W.  P.,  deputy  collector  of  the  tax  of  Wctshington 
county^  shall  well  and  faithfully  execute  his  ofiSce;  and  the 
several  duties  required  of  him  by  law^  and  shall  well  and  truly 
account  for,  and  pay  to  the  said  C,  S.y  the  seveiTd  sums  of 
money,  which  he  shall  receive  or  may  be  answerable  for  by 
law  as  deputy  collector,  then  the  above  obligation/'  &c. 

The  bond  was  approved  by  the  collector,  C  £>.,  on  the  day 
of  its  date. 

The  breach  was  assigned  in  the  declaration,  and  after  stating 
the  levy  made,  its  amount,  and  being  placed  in  the  hands  of 
C  S.y  collector  for  1839,  by  the  commissioners,  &c.,  chained, 
that  although  the  said  G.  W,  P.jbs  deputy,  did  collect  and 
receive  a  large  sum,  &c.,  being  part  of  the  aforesaid  levies^ 
and  was  answerable  as  such  deputy  for,  &c.,  on  the  1st  No- 
vember 1842,  being  sums  collected  from  divers  of  the  taxable 
inhabitants  of  said  county,  for  the  levies  of  the  year  1839,  yet, 
&c.  Another  breach  was  assigned  in  the  words  of  the  condition, 
that  he  did  not  well  and  faithfully  execute  his  office  of  deputy 
and  its  duties,  as  required  by  law,  by  reason  whereof,  &c. 

The  defendant  pleaded : 

Ist.  General  performance  of  the  condition. 

2nd.  That  the  said  O.  P.  TF.,  as  deputy  collector  of  tax, 
&c.,  did  not  receive  the  same,  &c.,  and  did  well  and  truly 
account,  &c.y  for  all  sums  he  was  answerable  for,  and  did 
well  and  truly  execute  his  office,  as  required  by  law. 

3rd.  The  said  G.  W.  P.  also  pleaded,  his  final  discharge 
under  the  insolvent  laws. 

The  plaintiff,  to  the  1st  plea,  replied,  that  G.  W.  P.  did  not 
perform;  to  the  2nd,  that  the  said  G.  W,  P.  did  not  account. 


278  CASES  IN  THE  COURT  OF  APPEALS 

Post  and  Fitzliugh,  vs.  Sheppard. — 1846. 


and  pay  the  several  sums  he  received  or  was  answerable  for, 
and  did  not  well  and  truly  execute  his  oflSce^  &c. 

There  was  no  replication  to  the  3rd  plea^  that  being  admitted 
by  consent^  and  the  judgment  to  be  entered  subject  to  it,  as 
respects  G.  W.  P  only. 

The  jury  found  a  verdict  for  the  plaintiff  on  all  the  issues. 

The  defendants  moved  in  arrest  of  judgment,  for  that  the 
declaration  is  not  sufficient  in  law  to  entitle  the  plaintiff  to  a 
judgment.  The  county  court;  (Mabtin,  C.  J.,  and  Mar- 
shall, A.  J..)  overruled  the  motion  and  entered  judgment  for 
the  plaintiff. 

The  defendants  appealed  to  this  court. 

The  cause  was  argued  before  Archer^  0.  J.,  Dorsky 
and  Sfence,  J. 

By  TiDBALL  for  the  appellants,  and 
By  Jervis  Spencer  for  the  appellee. 

DoRSEY;  J.y  delivered  the  opinion  of  this  court. 

This  suit  was  instituted  by  Christian  Sheppard,  the  collector 
of  Washington  county  for  the  year  1839,  against  the  appel- 
lants, on  a  deputy  collector's  bond,  given  to  him  by  Pa^,  his 
deputy  collector,  for  that  year,  with  Fitzhugh  as  his  surety. 
The  jury  having  rendered  a  verdict  for  the  appellee,  on  the 
issues  joined  on  the  breaches  assigned  in  the  nor,  a  motion  in 
arrest  of  judgment  was  made  by  the  appellants;  to  the  over- 
ruling of  which  by  the  court^  and  the  entry  of  the  judgment 
on  the  verdict,  the  present  appeal  was  taken.  And  the  reason 
mainly  relied  upon  for  the  reversal  of  the  judgment  is,  that 
being  a  suit  on  a  bond,  with  a  collateral  condition^  the  breaches 
assigned  shew  no  cause  of  action  in  the  plaintiff^  inasmuch  as 
they  do  not  allege  that  he  has  been  damnified,  by  being  com- 
pelled to  pay  the  whole,  or  any  part  of  the  levy  imposed  on 
Washington  county,  and  placed  in  his  hands  for  collection  in 
the  year  1839.  This  objection  would  appeal  to  the  court  with 
imposing  force,  if  the  bond  of  a  deputy  collector  were  a  mere 
bond  of  indemnity,  given  to  protect  the  county  collector  against 
recoveries  that  might  be  had  against  him  on  his  official  bond; 
or  if  the  bond  of  the  deputy  simply  required  him  to  pay  over. 
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out  of  the  moneys  he  should  collect^  such  sums  of  money  as 
the  county  collector  shall  first  have  been  compelled  to  pay^  to 
those  on  whose  account  the  county  levy  was  made.  But  such 
a  construction  of  a  deputy  collector's  bond^  is  utterly  inconsist- 
ent with  its  object  and  design^  and  the  purposes  for  which  it  is 
given.  The  effect  of  such  a  construction  would  be^  in  all 
cases  where  the  appointment  of  deputies  was  requisite^  to  double 
the  commission  allowed  to  county  collectors  for  making  their 
collections,  and  to  exclude  from  such  appointments  all  who 
are  not  capitalists,  or  men  of  large  fortune.  Who  else  could 
accept  such  an  appointment,  if  he  must  pay  off  the  levy  before 
he  could  call  on  his  deputies  for  any  portion  of  the  taxes  or 
assessments  collected  by  them?  Deputy  collectors  have  no- 
thing to  do  with  the  ultimate  payment  over  of  moneys  levied 
for  county  or  State  purposes.  Their  duty  is  to  make  the  collec- 
tions, in  the  manner  and  within  the  time  prescribed  by  law, 
and  to  pay  over  the  amounts  so  collected  to  the  collectors  of 
their  respective  counties.  What  disposition  the  county  collec- 
tors may  make  of  the  money  thus  received  by  them,  is  no 
concern  of  the  deputies.  The  general  design  of  our  collection 
system  is,  that  the  taxes  shall  be  collected  within  the  time  ]>re- 
scribed  by  law,  and  then  paid  over  by  the  county  collectors, 
they  having  first  received  them  from  their  deputies.  A  refer- 
ence to  the  act  of  1797,  chap.  43,  will  demonstrate  the  cor- 
rectness of  the  views  we  have  expressed  on  this  subject. 

It  has  been  said,  by  the  counsel  of  the  appellants,  that  the 
bond  is  a  nugatory  act,  and  of  no  validity;  its  condition  describ- 
ing George  W.  Post  as  a  deputy  collector  of  Washitiffton 
county,  and  there  being  no  such  officer  as  a  deputy  collector  of 
Washington  county,  that  he  should  have  been  described  in 
the  bond  as  the  deputy  collector  of  Moses  Sheppard^  collector 
of  Washington  county.  There  is  nothing  in  this  objection. 
Such  officere  have  acquired  that  appellation  in  common  par- 
lance,, and  are  much  more  generally  known  by  it,  than  by  the 
denomination  of  deputy  collectors  of  A  By  the  county  collector. 
And  the  duties  of  a  deputy  collector  of  a  county,  are  quite  as 
well  understood  by  the  community,  and  are  matters  of  equal 
notoriety. 

JUDGMENT  AFFIRMED. 
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Joseph  Cunningham  and  others,  v^.  Nicholas  W.  Spick- 
LER  AND  OTHERS. — December  1846. 

The  teatator,  by  one  claoae  of  hia  will,  directed  hia  three  aona,  fire  yeara  after 
hia  death,  to  pay  hia  eon  3f,  and  hia  daughter  £,  the  aara  of  (180,  that  ii 
to  aay  |(90  to  each,  and  to  be  paid  to  them  in  the  following  proportions, 
viz :  Two  of  hia  sona  to  pay  two.fiflba  each,  and  the  third  aon  to  pay  one. 
fifth ;  on  the  9ixih  year,  1(500  to  P;  and  aeoen  yeara  after  hia  death,  the 
aaid  three  aona  to  pay,  aa  before,  to  JIf  and  £,  the  sum  of  ^90  each :  and  so 
on  yearly,  and  every  year,  until  hia  daughter  P  ahall  have  received  9^900. 

By  a  suboequent  clause  of  his  will,  he  directed  his  three  aona  to  pay  to  the 
children  off,  at  her  death,  $1000,  and  the  children  of  M,  at  hia  death, 
the  sum  of  $1500,  and  the  intereat  on  aaid  sum  to  M,  during  hia  life,  asd 
to  E,  intereat  on  $1500,  during  her  life,  and  no  longer.  Held,  that  M 
and  £,  were  each  entitled  under  thia  will  to  the  interest  of  $90,  men. 
tioned  in  both  the  aaid  clauaoa,  and  that  the  laat  legac>  was  not  a  substitute 
for  the  firat. 

Where  legacies  differing  essentially,  both  aa  to  the  time,  and  mode  of  pay. 
ment  and  amount,  ore  given  by  different  clauaea  of  the  same  will,  to  the 
aame  partiea,  they  are  accumulative. 

The  legaciee  in  the  firat  clauae  were  payable  alternately,  one  year  to  3f  and 
£,  and  the  next  year  to  P,  to  continue  until  P  ahould  receive  $1900.  By 
the  aubaequent  clauae,  the  interest  waa  payable  for  life  only. 

Appeal  from  the  Equity  side  of  Washington  county  court. 

The  bill  in  this  cause  was  filed  on  the  29th  January  1844, 
by  the  appellants  against  the  appellees^  for  the  sale  of  the  real 
property  of  which  Samuel  Spickler  died  seized.  The  several 
defendants  answered  the  bill^  and  proof  was  taken;  on  the  5th 
February  1844^  the  land  was  decreed  to  be  sold;  the  sale  was 
made;  reported  and  ratified.  The  cause  was  then  referred  to 
the  auditor  for  a  distribution  of  the  proceeds^  allowing  to  die 
several  parties  the  proportions  thereof  to  which  they  are  respec- 
tively entitled. 

The  will  of  Samuel  Spickler y  after  devising  several  matters 
to  his  wife^  declared  as  follows : 

^^Item, — It  is  my  will;  that  each  of  my  sons^  Johny  Samuel 
and  Jacob,  pay  to  my  wife,  as  aforesaid,  yearly,  and  every 
year,  during  her  life,  the  sum  of  twenty  dollars,  and  at  such 
periods  as  she  may  require  the  same;  and  I  bind  the  lands 
hereinafter  willed  to  my  sons,  as  aforesaid,  for  the  full  perform- 
ances on  the  part  of  my  sons,  for  the  aforegoing  bequests,  to 
my  wife,  as  aforesaid . 
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^^Item, — ^It  is  my  will;  add  I  do  hereby  devise  and  bequeath 
to  my  son  Jolin^  the  farm  on  \r1iich  I  now  reside^  containing^ 
&c.;  in  fee  simple,  subject,  however^  to  the  incumbrances 
herein  devised  to  my  wife,  as  aforesaid,  and  to  the  i>Ilowing 
charges  hereinafter  mentioned  to  my  daughter  Polly,  to  the 
children  of  my  daughter,  Elizabeth  Sleighy  and  my  son 
Martin. 

"Sem. — I  give,  devise  and  bequeath,  to  my  son  Samuel , 
in  fee  simple,  the  farm  on  which  he  resides,  subject  also  to  the 
provisions  hereinbefore  specified  for  my  wife,  as  aforesaid^  and 
the  sums  of  money  hereinafter  designated,  to  be  paid  to  my 
children  and  grand-children. 

^^£em. — I  give,  devise  and  bequeath,  to  my  son  Jacob,  in 
fee  simple,  the  farm  on  which  my  son  Martin  now  resides, 
and  marked  on  the  plat  aforesaid  as  Martinis,  subject  to  the 
provisions  hereinafter  specified  for  my  wife,  as  aforesaid,  and 
also  for  the  sums  of  money,  hereinafter  designated,  to  be  paid 
to  my  said  daughter  Polly,  my  son  Martin,  and  my  grand- 
children.    I  also  give  to  Jacob  a  bed,  a  chest,  and  my  clothes. 

^^Item, — It  is  my  will,  that  each  of  my  sons  have  free  egress 
and  ingress^  to  and  ftova  their  respective  wood-lands,  without 
hindrance  or  molestation. 

"/iP«n.-^It  is  my  will,  and  I  do  hereby  order  and  direct, 
that  five  years  after  my  decease,  my  sons,  John,  Samuel  and 
/aco6,  pay  to  my  son  Martin,  and  my  daughter,  Elizabeth 
Sleigh,  the  sum  of  one  hundred  and  eighty  dollars,  that  is 
ninety  dollars  to  each,  and  to  be  paid  by  them  in  the  following 
proportions,  viz:  John  and  Samuel  to  pay  two-fifths  each,  and 
JaaA  to  pay  one-fifth ;  and  on  the  following  year,  that  is  to 
say,  six  years  after  my  deadi,  my  sons,  John,  Samuel  and 
Jacob,  are  to  pay  to  my  daughter  PoUy,  or  her  heirs,  the  sum 
6f  ^tw  hundred  ddlars,  John  and  Samuel  paying  two-fifths 
each,  and  Jacob  one-fifth;  and  on  the  following  year,  that  is 
to  say,  seven  years  after  my  decease,  my  sons,  John,  Samuel 
and  Jacob,  are  to  pay  to  Martin  and  Elizabeth  Sleigh,  the 
sum  of  ninety  dollars  to  each  of  them,  and  to  be  paid  by  my 
sons  in  the  same  proportion  as  above,  viz:  John  and  Samuel 
to  pay  two-fifths  each,  and  Jacob  one-fifth,  and  so  on  yearly, 
36        v.4 
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and  every  year^  until  my  daughter  Polly  shall  have  received 
the  sum  of  nineteen  hundred  dollars,  paying  PoUy  alternately, 
and  the  interest  to  Elizabeth  alternately. 

^^Itenf. — ^As  it  is  my  design,  that  ray  three  sons  shall  pay  to 
the  children  of  my  daughter,  Elizabeth  Skighy  at  her  death, 
the  sum  of  one  t/tousand  dollars,  and  the  children  of  my  son 
Martin  J  at  his  death,  the  sum  of  ^f teen  hundred  dollars,  and 
the  interest  on  said  sum  to  Martin,  during  his  life,  and  to  my 
daughter  Elizabeth,  the  interest  oi  fifteen  hundred  dollars, 
during  her  life,  and  no  longer.  It  is  therefore  my  will,  that 
in  the  event  of  either  or  both,  my  son  Martin  or  Elizabeth 
Sleigh,  dying  before  either  of  the  children  of  my  son  Martin^ 
or  my  daughter,  Elizabeth  Sleigh,  attaining  lawful  age,  that 
then  and  in  that  case,  the  interest  payable  yearly  to  my  son 
Martin,  be  paid  for  the  support  of  his  children,  until  each 
becomes  of  age  respectively,  when  my  sons,  John,  Samuel  and 
Jacob,  are  to  pay  such  child,  when  of  age,  his  or  her  proper 
proportion  of  fifteen  hundred  dollars,  and  so  on  as  they  arrive  at 
lawful  age;  and  in  like  manner  when  the  children  of  my 
daughter,  Elizabeth  Sleigh,  anive  at  lawful  age,  respectively, 
that  my  sons,  as  aforesaid,  pay  to  him  or  her,  the  proportion 
that  such  child  will  be  entitled  to  out  of  one  thousand  dollars, 
which  is  the  sum  I  design  for  them,  although  the  interest  of 
fifteen  hundred  dollars  is  to  be  paid  yearly  to  their  mother, 
during  her  life,  the  same  to  be  paid  by  my  sons  in  the  same 
proportion  as  hereinbefore  directed. 

^^Item. — As  it  is  not  my  design  to  oppress  my  sons,  by  the 
payment  of  the  legacies  that  may  become  due  to  my  son  Mar- 
tin,  and  the  children  of  my  daughter  Elizabeth;  and  whereas 
it  may  so  happen  that  all  of  their  children  may  be  of  lawful 
age  at  the  time  of  the  death  of  ray  son  Martin,  and  daughter 
Elizabeth,  when  my  sons,  John,  Samuel  and  Jacob,  would 
be  required  to  pay  the  whole  amount  due  to  the  children  of 
Martin,  and  Elizabeth.  It  is  ray  will,  therefore,  in  such  an 
event,  or  in  the  event  of  more  than  one  being  of  age  at  the 
time  of  the  death  of  their  parent,  that  my  sons  pay  the  oldest 
of  each  their  proportion,  which  would  fall  due  to  such  child, 
and  the  next  or  following  year  to  pay  the  next  oldest,  and  so 
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on^  until  they  are  paid  off,  paying  interest  on  the  balance 
unpaid  to  those  who  do  not  receive  their  proportion. 

^^Item. — It  is  my  will^  that  my  sons^  Johrif  Samuel  and 
Jacobs  pay,  within  five  years  after  my  decease,  the  debt  I  owe 
to  the  widow  and  heirs  of  my  deceased  brother^  Jacob  Spickler, 
and  diis  will  explain  the  cause  why  I  have  prolonged  the  pay- 
ments which  my  sons,  Johuy  Samuel  and  Jacob,  are  herein 
required  to  make.  This  debt,  and  all  other  debts,  which  I 
owC;  are  to  be  paid  by  my  sons,  as  aforesaid^  John,  Samuel 
and  Jacob,  without  abating  any  thing  from  the  legatees  herein 
named;  and  all  the  rest  and  residue  of  my  estate^  both  real, 
personal  and  mixed,  I  give  and  bequeath  to  my  sons,  John, 
Samuel  and  Jacob, 

^^Item. — Whereas  the  proportion  of  my  estate  herein  willed 
to  my  son  John,  exceeds  in  value  that  which  I  have  willed  to 
Samuel  and  Jacob,  it  is  my  will,  and  I  do  hereby  order  and 
direct,  that  after  all  the  money  shall  have  been  paid  off  by  my 
eons,  to  ray  daughter  Polly,  to  my  son  Martin,  and  to  the 
children  of  my  daughter  Elizabeth,  that  then  my  son  John 
pay  to  my  sons,  Samuel  and  Jaxiob,  the  sum  of  nine  hundred 
dollars,  to  be  paid  by  him,  as  aforesaid,  in  three  yearly  pay- 
ments, Samuel  to  receive  two-thirds,  and  Jacob  one-third." 

The  auditor  of  the  court  reported  the  following  accounts, 
distributing  the  balance  of  $3903.76,  in  the  hands  of  the  trus- 
tees of  this  court. 
Elizabeth  Spickler,  (widow  and  devisee 

of  Samuel  Spickler,  dec'd,)  for  arrear- 
ages of  sp.  charges,  due  under  the  will, 

from  Nov.  Ist,  1840,  to  day  of  sale, 

March  23rd,  1844, $121  00 

Elizabeth  Spickler,  (widow  aforesaid,) 

to  be  set  apart  as  a  fund,  the  interest 

of  which  is  to  supply  her  with  said 

charges  during  her  life,     ....  687  33 

Elizabeth   Sleigh,  f  of  $90,  payable 

every  alternate  year,  from  1843  to 

1849,  at  cash  value  upon  the  day  of 

sale, 126  22 
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Martin  Spickler^ s  heirs,  -f  of  $90,  pay- 
able as  preceding  legacies,  at  cash 
value  on  the  day  of  sale,  126.22,  tq 
be  divided  as  follows  :— 

Mary  Spickler  y  (now  Mary  Moan- 

tiUy)  one-third, $42  07J 

Elizabeth  Spickler j  one-third,     .       42  07^ 
Thomas  B.  Spicklery  one-third,   .       42  07^  —  126  22 
Potty  Cunningham^  |  of  $1900,  paya- 
ble every  alternate  year,  from  1844  to 
1850,  at  cash  value  upon  the  day  of 

sale,  $643.49.    To  be  divided  as  fol- 
lows : — 

Sarah  C,  Ounninghamy  one-third,    214  493 
Ettefi  J,  Oanninghamy  one-third,    214  493 
Mary  V,  Cunningham j  one-third,    214  49}  —  643  49 
The  children  of  Martin  Spickler^  |  of 
$1500,  being  $600,  with  mt.  from 
September  27th,  1838,  to  day  of  sale, 
March  23rd,  1844,  $198^  making  the 
sum  of  $798.    To  be  divided  as  fol- 
lows:— 

Elizabeth  Spickler yone-ihitd,  .     .     266  00 
Mary  Spickler,  (now  Mary  Mar- 
tin,) one-third, 266  00 

Thomas  B.  Spickler,  one-third,     .     266  00    —  798  00 
Elizabeth  Steigh,  for  arrears  of  int. 
upon  I  of  $1500,  from  death  of  testa- 
tor, September  27th,  1838,  to  the  day 
of  sale,  March  23rd,  1844,     .     .     .  198  00 

The  children  of  Elizabeth  Sleigh,  |  of 

$1000,  payable  to  them  at  her  death,  400  00 

Elizabeth  Sleigh,  to  be  set  apart  for  her 
as  a  fund,  which,  together  with  the 
preceding  $600,  will  yield  the  sum  of 
$36, 1  of  $90,  the  int.  of  $1600,    .  200  00 

Balance  for  distribution,  .     .     .  378  26 

$3678  52 
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Samuel  Spicklety  I  of  $900^  payable  in 
1850; being  at  its  cash  value,  $433.31, 
which  is  entitled  to  a  distributive  share^ 

amounting  to, $252  33 

Jacob  SpickleTy  \  of  $900,  payable  in 
1850,  being  at  its  cash  value,  $216.60, 
which  is  entitled  to  a  distributive  share 
amounting  to  $125.93,  to  be  divided 
among  his  heirs  at  law,  as  follows : — 
Samuel  Spickler,  one-fifth,  .  .  $25  18| 
PoUy  Ounningham^a  heirs : — 

Sarah  C  Cunninghamj  one-third 

of  one-fifth, 8  39f 

EUen  J,  Ourminghjamy  one-third 

of  one-fifth, 8  39f 

Mary    F.  Cunmnghamy   one-third  of 

one-fifth, 8  39f 

Martin  Spickler^s  heirs : — 

Elizabeth  Spicklevy   one-third  of 

one-fifth, 8  39^ 

Mary  S.   Spickler,    (now  Mary 

Martifiy)  one-third  of  one-fifth,  8  39f 

TTiomas  B.  Spickler,  one-third  of 

one-fifth, 8  39f 

Elizabeth  Sleigh,  one-fifth,  .     .       25  18f 
J<Jm  Spickler^ 8  heirs  : — 

Joseph  Cunningham  and vn/Cy  one- 

seventh  of  one-fifth,    ....         3  59^^ 
Nicholas  W.  Spickler y  one-seventh 

of  one-fifth, 3  59f 

Margaret  Spickler,  one-seventh  of 

one-fifth, 3  59f 

Eleanora  Spickler,  one-seventh  of 

one-fifth, 3  59f 

Martin  Spickler,  one-seventh  of 

one-fifth, 3  59f 

Calvin  B,  Spickler,  one-seventh  of 
one-fifdi, 3  59f 
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SarcJi  A,  Spicklery  one-seventh  of 
one-fifth, 3  69f       125  93 

$378  26 


The  complainants  and  the  infant  defendants^  excepted  to  the 
audit. 

1st.  Because  interest  is  allowed  by  it  on  two-fifths  of  the  lega- 
cy of  $1500^  bequeathed  to  the  children  of  Martin  Spickler, 
from  the  death  of  the  testator,  Samuel  Spicklery  Sen.y  when 
such  interest  should  commence  from  the  termination  of  five 
years  after  said  death. 

2nd.  Because  it  allows  arrears  of  interest  on  two-fifths  of 
$1500,  bequeathed  for  her  benefit,  from  the  death  of  said  tei- 
tator,  Samuel  SjAckhr,  Sen.y  when  such  arrears  should  com- 
mence from  the  termination  of  five  years  after  the  death  of  said 
testator. 

3rd.  Because  Elizabeth  Sleigh  is  allowed  the  sum  of 
$126.22,  being  two-fifths  of  $90,  payable  every  alternate  year, 
from  1843  to  1849,  at  cash  value  on  the  day  of  sale;  which 
in  the  way  stated,  as  a  sum  distinct  and  independent  of  the 
interest  of  $1500,  which  is  allowed  her  in  another  part  of  the 
account,  she  is  not  entided  to  receive. 

4th.  Because  the  same  error  occurs  in  the  allowance  of  the 
same  sum  of  $126.22,  to  the  heirs  of  Martin  Spickler. 

5th.  Because  the  will  of  Samuel  Spickler  evidendy  intended 
to  give  to  the  heirs  of  Martin  Spickler,  the  interest  of  $1WX); 
and  no  more;  and  to  Elizabeth  Sleigh,  the  interest  of  $1500, 
and  no  more;  and  the  pa]nnent  of  said  interest  not  to  com- 
mence until  five  years  after  his  death;  two-fifths  of  which  was 
chaiged  on  John  Spickler;  whereas  by  said  account,  sW" 
Martinis  heirs,  and  Elizabeth,  are  allowed  the  interest  from 
the  time  of  the  death,  and  are  also  allowed  another  cbaige^ 
each,  of  $90,  every  other  year;  which  said  Samuel  did  not 
intend  to  give. 

6lh.  Because  the  interest  on  $1500,  to  the  heirs  of  Martin, 
and  to  Elizabeth,  is  allowed,  from  the  time  of  Samuel  Sp^' 
ler^s  death,  whereas  it  ought  to  commence  five  years  after  nis 
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deaths  and  be  paid  only  every  other  year,  (or  every  alternate 
year,)  until  the  said  SamueVs  daughter  PoUy  received  $1900, 
as  provided  for  in  the  will,  to  wit,  in  1849. 

On  the  16th  April  1845,  Washington  county  court,  (T. 
Buchanan,  A.  J.,)  finally  ratified  the  audita  and  both  parties 
appealed  to  this  court. 

The  cause  was  argued  before  Archer^  C.  J.,  Dorsey^ 
SpENCE  and  Martin,  J. 

By  J.  Spencer  for  the  appellants,  and 

By  Alexander  Randall  for  the  appellees. 

Spence^  J.^  delivered  the  opinion  of  this  court. 

This  is  an  appeal  from  the  equity  side  of  Washington  county 
court;  overruling  exceptions  to,  and  finally  ratifjring,  the  account 
and  statement  of  the  auditor. 

The  subject  of  review,  is  the  construction  of  the  will  of 
Samuel  Spicklerj  and  is  presented  by  the  eleventh  and  twelfth 
clauses  of  that  instrument^  which  are  as  follows : 

'^It  is  my  will,  and  I  do  hereby  order  and  direct,  that  five  years 
after  my  decease^  my  sons,  JbAn,  Samuel  and  Jacobs  pay  to  my 
son  Martin  J  and  my  daughter,  Elizabeth  Sleigh,  the  sum  of  one 
hundred  and  eighty  dollars,  that  is,  ninety  dollars  to  each,  and 
to  be  paid  by  them  in  the  following  proportions,  viz:  John  and 
Samitel  to  pay  two-fifths  each,  and  Jacob  to  pay  one-fifth;  and 
on  the  following  year^  that  is  to  say,  six  years  after  my  deaths 
my  sons,  John,  Samuel  and  Jacoby  are  to  pay  to  my  daughter 
Polbfy  or  her  heirs^  the  sum  of  five  hundred  dollars,  John  and 
Samuel  paying  two-fifths,  and  Jacob  one-fifth;  and  on  the  fol- 
lowing year,  that  is  to  say,  seven  years  after  my  decease,  my 
sonS;  John  and  Samuel^  and  Jacob,  are  to  pay  Martin  and 
Elizabeth  Sleigh,  the  sum  of  ninety  dollars  to  each  of  them^ 
and  to  be  paid  by  my  sons  in  the  same  proportion  as  above^ 
viz:  John  and  Samitel  to  pay  two-fifths  each,  and  Jacob  one- 
fifth,  and  so  on  yearly,  and  every  year,  until  my  daughter 
Polly  shall  have  received  the  sum  of  nineteen  hundred  dollars, 
paying  PoUy  alternately,  and  the  interest  to  Elizabeth  alter- 
nately." 
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The  twelfth  clause  is  as  follows : 

^^Item. — ^As  it  is  my  design^  that  my  three  sons  shall  pay  to 
the  children  of  my  daughter^  Elizabeth  Sleigh^  at  her  deaths 
the  sum  of  one  thousand  dollars^  and  the  children  of  my  son 
Martin^  at  his  deaths  the  sum  of  fifteen  hundred  dollars^  and 
the  interest  on  said  sum  to  Martin^  during  his  life,  and  to  my 
daughter  Elizabethy  interest  of  fifteen  hundred  doUarS;  during 
her  life,  and  no  longer." 

The  question  presented  for  our  decision  under  these  two 
clauses  of  Samuel  Spickler^s  will  is,  whether  Martin  Spickler 
and  Elizabeth  Sleigh  took  two  legacies  each,  viz:  the  ninety 
dollars,  payable  to  each  of  them  five  years  after  the  testator's 
death,  as  provided  by  tlie  eleventh  clause  of  testator's  will,  and 
the  interest  on  fifteen  hundred  dollars,  given  to  each  of  them 
for  life,  in  the  twelfth  clause?  or  whether,  the  last  legacy  in  the 
twelfth  clause  was  substituted  for  the  legacy  in  the  eleventh, 
and  they  each  took  but  one? 

These  legacies  difier  essentially,  both  as  to  the  terms  of  pay- 
ment, and  amount  to  be  paid.  The  legacy  by  the  eleventh 
clause,  or  the  first  payment  of  that  legacy,  is  to  be  made 
five  years  from  the  testator's  death,  and  to  be  paid  eveiy 
alternate  year,  until  the  daughter,  Pollys  has  received  nineteen 
hundred  dollars;  that  given  by  the  twelfth  clause,  is  to  be  paid 
annually  from  the  testator's  death,  until  the  death  of  the 
legatees. 

The  counsel  for  the  appellant  relied  very  much  upon  C.  /. 
Rentes  opinion,  in  the  case  of  Dewittvs.  Yates y  10  Johns. 
Rep.y  158,  but  that  case  differs  very  widely  from  this;  in  the 
former  case,-  the  same  sum  of  money  is  given  twice,  in  the 
same  instrument,  to  the  same  legatee.  It  is  true,  the  learned 
judge  in  that  opinion  says,  "the  general  rule  on  this  subject, 
from  a  review  of  the  numerous  cases,  appears  evidendy  to  be, 
that  where  the  sum  is  repeated,  in  the  same  writing,  the  legatee 
can  take  only  one  of  the  sums  bequeathed.  The  latter  sum  ia 
held  to  be  a  substitution,  and  they  aie  not  taken  cumulatively, 
unless  there  be  some  evident  intention  that  they  should  be  so 
considered." 
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This  case  is  clearly  distinguishable  from  the  one  now  under 
consideration;  in  the  former  case,  the  testator^  Peter  Yates y 
gave  to  his  daughter  Marians  children^  of  her  body,  two  hun- 
dred and  fifty  pounds,  each  of  them  to  have  fifty  pounds  when 
they  come  of  age,  or  when  they,  or  each  of  them,  should 
marry. 

In  a  subsequent  part  of  the  will,  the  testator  having  devised 
the  half  of  a  farm  to  his  son-in-law,  Philip  Vanderberghy  and 
his  wife,  and  the  other  half  to  his  wife,  &c.,  directs  as  follows: 
In  consideration  of  which,  it  is  my  will,  and  I  do  hereby  order, 
"that  the  said  Philip  Vanderberghy  his  heirs,  &c.,  shall  pay  to 
the  children  of  my  said  daughter  Marioy  to  wit,  Sarahy  (the 
wife  of  the  plaintifi*,)  Johriy  Mariay  Catalinay  and  CatharinCy 
the  sum  of  two  hundred  and  fifty  pounds,  equal  to  six  hundred 
and  twenty-five  dollars,  to  be  paid  unto  them,  and  each  of 
them,  in  sums  of  fifty  pounds,  as  they  shall  respectively  arrive 
at  the  age  of  twenty-one  years,  or  on  the  day  that  they,  or 
cither  of  them,  shall  many."  The  only  material  variation  in 
the  two  bequests  is,  ^'that  in  the  latter  instance,  the  legacy  was 
charged  upon  Philip  Vanderberghy  in  respect  to  the  real  estate 
to  him  devised." 

In  the  case  now  under  review,  John  Spickler y  the  testator, 
by  his  will,  in  the  eleventh  clause,  gives  to  his  son  Martiny 
and  his  daughter  Elizabethy  the  sum  of  one  hundred  and 
eighty  dollars,  to  be  paid  to  them  five  yeara  after  his  death,  and 
ninety  dollars  to  each  of  them,  seven  years  after  his  death; 
and  so  on,  ninety  dollars  each,  every  alternate  year,  until  his 
daughter  Polly  shall  have  received  nineteen'  hundred  dollars. 
By  the  twelfth  clause,  he  gives  to  Martin  and  Elizabeth  each, 
the  interest  of  fifteen  hundred  dollars  annually,  from  the  death 
of  the  testator,  until  the  death  of  the  respective  legatees.  Can 
it  be  imagined,  that  legacies  diflfering  so  essentially,  as  to  lime 
of  payment,  mode  of  payment,  and  amount  to  be  paid,  were 
intended  by  the  testator  to  constitute  but  one  legacy  to  each  of 
these  legatees?  Or,  can  it  be  gravely  contended,  that  this 
case  falls  within  the  rule  which  C.  Kent  states,  has  the 
sanction  of  the  numerous  cases  referred  to  in  his  opinion? 
Roper y  in  his  treatise  on  legacies,  on  the  authority  of  Windham 
37        V.4 
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VS.  Windham,  Finch  R.,  267,  and  Curry  against  Pilcy  2 
Bro.  C.  C.y  225,  announces  it  to  be  law,  that  "when  the  1^- 
cies  given  by  the  same  testamentary  instrument,  to  the  same 
person,  are  of  different  amounts,  the  legacy  shall  be  considered 
accumulative." 

Mr.  Justice  Aston,  in  his  opinion  in  Hooley  vs.  Hatton, 
reported  in  a  note  to  the  case  of  Ridges  vs.  Robinson  and 
others,  1  Bro.  Ch.  Cas.,  389,  where  the  Lord  Chancellor  says, 
the  very  able  opinion  of  Mr.  Justice  Aston  contains  the  whole 
doctrine  of  the  law  upon  the  subject.  In  that  opinion  Mr.  /. 
Aston  asserts,  "that  the  law  seems  to  be,  and  the  authorities 
only  go  to  prove  the  legacy  not  to  be  double,  where  it  is  given 
for  the  same  cause,  in  the  same  act,  and  totidem  verbis,  or  only 
with  small  difference"  The  same  judge,  in  the  same  case, 
uses  this  expression,  "as  to  a  laiger  sum,  after  a  less,  Ricard, 
421,  folio  edition,  says,  where  they  are  in  the  same  instrument, 
the  two  sums  are  not  blended,  but  the  legatee  has  two  legacies, 
and  the  heir  must  show,  that  the  one  was  intended  to  be  blended 
with  the  other,  the  presumption  being  in  favor  of  what  is 
written."  Decree  affirmed  without  costs,  and  cause  remanded 
for  further  proceedings. 

DECREE   AFFIRMED   AND    CAUSE   REMANDED. 


Daniel  S.  Middlekauff  vs.  Jacob  Barrick  and  others. 

December  1846. 

M  agreed  with  B  and  /f,  to  eell  them  lands  in  Maryland^  in  conaideration  of 
which  they  agreed  to  deliver  to  him  conyeyances  which  they  held,  for  cer- 
tain lands  in  lUinoU,  The  contract  contained  no  covenant  nor  warranty  of 
title.  The  case,  in  fact,  was  clear  of  fraud  or  misrepresentation,  and  the 
bill  did  not  allege  mistake.  The  purchasers  of  the  Maryland  property 
were  let  into  possession.  The  conveyances  of  the  lUiims  land  to  JIf,  were 
delivered.  Af,  finding  he  coald  not  recover  possession  under  them,  filed  his 
bill  to  cancel  his  agreement  with  B  and  H;  and  to  be  restored  to  bis 
original  possession.  Hjeld,  that  a  mistake  as  to  title,  in  which  both  par. 
ties  participated,  and  by  which  both  might  be  injured,  in  the  absence  of 
warranty,  fraudulent  misrepresentation,  or  concealment,  would  not  entitle 
the  complainant  to  have  the  contract  vacated. 
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It  was  the  daty  of  M,  to  have  investigated  the  title  to  the  Illinois  lands,  or 
he  might  have  protected  himself  against  injury,  by  appropriate  covenants ; 
having  done  neither,  the  loss  is  the  consequence  of  his  own  supineness. 

In  this  case,  the  grantors  of  the  deeds  for  the  Illinois  land  were  not  parties. 
In  their  absence,  the  court  could  not  assume  their  title  of  no  value,  and 
cancel  those  deeds.  To  give  relief,  by  restoring  possession  of  the  Mary* 
land  lands,  would  be  to  enable  JIf  to  regain  them,  while  he  retained  title 
to  the  Illinois^  and  a  right  to  sue  on  the  covenants  to  him. 

If  a  purchaser  has  taken  a  conveyance,  and  there  be  no  fraud,  he  has  no 
remedy,  though  evicted  for  want  of  title,  except  upon  the  covenants  in 
his  deed. 

Appeal  from  the  Equity  side  of  Washington  county  court. 

On  the  18th  July  1843,  the  appellant  filed  his  bill  praying 
subpcBna^  against  Elizabeth  Laicrencey  Alexander  Neill  and 
Andrew  Kershner,  and  order  of  publication  against  Jacob  Bar- 
rick and  George  W.  Himes,  which  was  duly  published. 

The  bill  was  founded  upon  the  following  contracts  : — 

"In  consideration  of  the  matters  hereinafter  mentioned^ 
Elizctleth  Lawrence  agrees^  upon  the  full  payment  of  the 
whole  purchase  money,  as  presently  herein  directed,  to  convey 
by  a  g'ood  deed  to  Daniel  S,  Middlekauff^  his  heirs  or  assigns, 
a  parcel  of  woodland  belonging  to  the  fann  at  present  tenanted 
by  one  Makle,  the  boundary  of  which  parcel  of  woodland,  is 
to  commence  at  a  comer  formed,  &c. 

"And  in  consideration  of  the  above  agreements  by  the  said 
E.y  the  said  D.  S.  M.  agrees  to  pay  for  the  above  described 
parcel  of  woodland,  at  the  rate  of  $55  per  acre,  &c.  And  the 
said  E.  L.y  agrees  to  deliver  immediate  possession  of  the  said 
premises.  In  witness  whereof  we  have  here.unto  set  our  hands 
and  seals,  this  23rd  February  1836. 

Daniel  S.  Middlekauff,     (  Seal.  )  " 

"And  the  said  E.  L,,  agrees  to  execute  a  deed,  as  above 
stated,  conveying  a  good  title  and  warranty  of  title. 

E.  Lawrence,    (  Seal.)  " 

Endorsed. 

"Received  January  9th,  1838,  of  Z?.  S.  M,  $533.— Sept. 
11th,  1838,  D.  M.  executed  his  two  promissory  notes  to  Mrs. 
E.  L.y  for  all  payments  due  up  to  the  1st  April  1839. — Nov. 
10th,  1838,  D.  M.  this  day  executed  his  promissory  note  to 
Mrs.  L.  for  $824.25,  the  amount  due  on  the  last  payment." 
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The  said  contract  was  also  endorsed. 

^^ly  D.  S.  M,y  for  and  in  consideration  of  certain  lands  in 
Illinois  J  sold  me  this  day^  have  bargained,  sold  and  transferred 
all  my  right^  tide,  interest  and  estate,  in  the  within  contract,  to 
Jacob  Barrick  and  George  W.  Himes,  and  I  hereby  authorise 
and  request  Mrs.  E.  L,y  to  execute  a  conveyance  for  the  same 
to  the  said  B,  and  H.,  hereby  releasing  to  them  all  my  interest 
herein.  In  witness  whereof,  I  have  hereunto  subscribed  my 
name  and  affixed  my  seal,  this  10th  September  1840. 

D.  S.  M;    (  Seal. )  '' 

^  ^Articles  of  agreement  made  this  8th  day  of  January  1839, 
between  Alexander  Neill  and  Andrew  Kershner,  trustees  for 
the  sale  of  the  real  estate  of  Elizabeth  Lawrencey  and  D.  S, 
M.  Witnesseth,  that  for  and  in  consideration  of  the  covenants 
and  agreements  hereinafter  mentioned,  the  said  N.  and  K., 
trustees  as  aforesaid,  have  tliis  day  sold  to  the  said  il/.,  the 
farm  of  said  L.,  containing,  &c.,  at,  &c.,  of,  &c.,  per  acre,  for 
each  and  every  acre  said  farm  may  contain.  The  said  Middk- 
kauffy  on  his  part  agrees  to  pay  the  sum  of,  &c.,  as  follows, 
viz.,  &c.  Possession  of  the  same  to  be  taken  on  the  first  day  of 
April  next,  the  tenants'  rights  reserved;  on  payment  of  the  whole 
purchase  money,  a  deed  will  be  executed  by  said  trustees." 

These  articles  were  endorsed. 

^^For  value  received  I  hereby  assign,  transfer  and  make  over 
all  my  right,  title,  interest  and  estate,  in  the  within  agreement, 
to  Jacob  Barrick  and  George  W.  Himes,  and  I  hereby 
autliorise  the  trustees  to  execute  a  conveyance  of  the  same  to 
said  B.  and  H.—D.  S.  Af,— Sept.  10th  1840." 

^^Memomndum  of  a  contract  entered  into  this  10th  of 
September  1840,  between  D.  S.  M.  and  Jacob  Barricky 
and  George  W.  Himesy  of  Pennsylvania.  Whereas  the 
said  D.  S.y  has  this  day  bargained  and  sold,  &c.,  to  the 
said  /.  and  Cr.,  all  those  two  parcels  of  land  as  purchased 
by  the  said  D.  from  E.  L.,  and  from  A.  N.  and  A.  K.j 
trustees  for  said  E.  L.y  containing  in  all,  &c.,  for  a  more  per- 
fect description  thereof,  reference  is  made  to  the  several  coo- 
tracts  entered  into  by  the  said  Daniel  with  the  said  Elizabeth  and 
the  trustees  aforesaid;  and  whereas  the  said  D.  has,  in  considera- 
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tion  thereof,  receiyed  conveyances  from  certain  persons  pro- 
cured by  the  said  B.  and  H,y  for  certain  lands  in  the  State  of 
lUmoiSy  which  said  conveyances  the  said  B.  and  H.  have  this 
day  delivered  to  the  said  M.  And  virhereas  the  property  sold  to 
B.  and  H.  by  the  said  M.,  is  incumbered  by  liens  upon  it  to 
the  amount  of  $4000,  and  upwards,  and  until  said  liens  are 
paid  no  deeds  for  the  same  can  be  obtained,  either  by  the  said 
M.  or  bis  assignees,  and  it  being  the  intention  of  the  parties 
aforesaid,  that  but  $2000,  part  of  said  sum  of  $4000,  shall 
remain  a  lien  upon  said  land,  and  which  his  assignees,  the 
said  B.  and  H.,  are  to  pay. 

''Now  therefore  it  is  covenanted  and  agreed,  by  the  said  ilf., 
in  consideration  of  the  said  B.  and  H.  deUvering  up  the  con- 
veyance of  the  Illinois  land,  aforesaid,  to  him,  that  he  the  said 
JIf.  will  fully  pay  all  liens  and  incumbrances  upon  said  land, 
over  and  above  the  sum  of  $2000,  that  is  to  say,  he  will  fully 
]«iy  to  E.  L.J  the  amount  of  money  due  to  her  upon  the  land, 
and  procure  a  deed  from  her  to  said  B.  and  £f.,  or  their 
assignee,  and  that  he  will  at  all  times  hereafter  defend  and 
save  the  said  B.  and  jET.,  harmless,  from  the  payment  of  any 
sum,  but  the  said  sum  of  $2000,  which  they  the  said  B.  and 
H.  bind  themselves  to  pay.  And  he,  the  said  M.,  further  agrees 
to  pay  the  trustees  aforesaid,  the  debt  by  him  due  them,  so  as 
to  reduce  the  same  to  the  sum  of  $2000,  and  the  said  B.  and 
J7.,  on  their  part,  covenant  and  agree,  to  become  responsible  to 
said  trustees,  and  to  pay  them  on  M^s  contract  the  sum  of  $2000, 
with  interest  thereon,  from,  dec,  or  sooner,  if  possession  is 
delivered;  and  should  there  be  any  taxes  or  tax  lien  upon  said 
land,  so  as  aforesaid  given,  granted  and  sold,  or  proved  so  to  be 
by  said  B.  and  H.,  in  Illinois ,  they,  the  said  B.  and  fT.,  agree 
to  pay  the  same,  on  his,  the  said  i(f.,  producing  the  collector's 
certificate  of  the  amount,  and  of  his  payment  thereof.  In 
witness  whereof,  the  said  parties  hereto  have  subscribed  their 
names  and  affixed  their  seals,  the  day  and  year  first  aforesaid. 

D.  S.  M.       (  Seal. ) 
/.  B.  (  Seal. ) 

G.  W.  H.      (Seal.)'' 
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^^l,  D.  M,,  have  this  day  received  from  B.  and  £?., con- 
veyances for  the  land  in  Illinois ^  called  for  in  the  within  agree- 
ment.—/?. S.  ilf.— Sept.  10th,  1840." 

''We,  /.  B.  and  Gr.  W.  H.y  have  this  day  received  assigii- 
ments  from  D.  M.j  for  the  land  owned  by  him  in  WaMng" 
ton  county,  and  called  for  by  the  within  agreement.—/.  £.> 
G.  W.  fl^.— Sept.  lOlh  1840." 

One  indenture  delivered  to  D.  S,  M,  by  B.  and  J7.,  was 
made  24th  August  1840,  between  '<  George  Albright^  and  Sarah 
his  wife,  Jacob  JJong,  and  Margaret  his  wi/ey  late  Margaret 
Albrig/ity  James  Ferman,  and  Catharine  his  mfe,  late  Coih- 
arine  Albright ,  all  of  the  city  of  Lancaster y  in  the  State  of 
Pennsylvania^  and  John  Albright y  and  Ann  Maria  his  trt/e, 
of  the  county  of  Huntingtony  in  the  State  aforesaid,  of  the 
first  part,  and  Daniel  S.  Middlekauffy  of  the  county  of  Wash- 
ingtony  in  the  State  of  Marylandy  of  the  second  part,  wit- 
nesseth,"  &c. 

Another  indenture  was  made  on  the  8th  September  1840; 
between  ^^ Henry  Smithy  and  Susanna  his  taife,  George  C. 
Cockrany  and  Margaret  his  wifcy  Lewis  S.  Femeyy  and 
Mary  his  wife,  of  the  borough  of  Waynesboroy  Washington 
township,  Franklin  county^  and  commonwealth  of  Permsj/lr 
vaniay  of  the  one  part,  and  Daniel  S.  Middlekatff,  of  Wash' 
ington  county,  and  State  of  Marylandy  of  the  oiher  part,  wit* 
nesseth,"  ice. 

And  alleged,  that  the  lands  in  IllinoiSy  sold  him  by  B,^B.f 
were  in  the  possession  of  the  heirs  at  law  of  Jacob  W.  Albright, 
who  refused  to  deliver  them  up;  that  these  were  greatly  incum- 
bered with  tax  titles,  and  for  taxes,  and  had  been  sold  for 
taxes  before  his  purchase;  that  the  parties  mentioned  in  the 
deeds,  procured  by  B.  and  H.  to  complainant,  were  not  the  hcini 
at  law  of/.  W.  A.y  and  said  deeds  convey  no  right  or  interefit 
to  complainant;  that  his  efforts  to  establish  his  title  in  lUineiSy 
ended  in  expense  and  trouble,  without  success.  That  the  said 
B.  4*  H.  had  fraudulently  represented  the  title  of  the  IBinms 
land  to  him,  and  deceived  him  in  that  particular,  when  he 
contracted  with  them;  that  complainant  delivered  B.  If  H^ 
possession  of  the  Washington  county  lands,  which  they  retain 
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without  deeds^  from  the  original  vendors^  while  he  is  stUl  respon- 
sible for  the  payment  of  the  balance  due  of  the  original  pur- 
chase, and  for  which  there  is  judgment  against  him.  Prayer, 
that  the  contract  and  assignment  made  between  complainant 
and  B.  ^  H,y  may  be  given  up  and  cancelled,  as  having  been 
obtained  by  frauds  and  without  any  consideration;  that  he  may 
be  restored  to  the  possession  of  his  property  in  Washington 
county^  as  fully  as  he  had  it  before  said  contract  was  entered 
into;  for  an  account  of  rents  and  profits;  and  that  L.  N.  ^  K. 
may  convey  to  him,  upon  payment  of  the  balance  of  pur- 
chase money;  and  for  general  relief. 

The  answer  of  Jacob  Barrick  admitted,  that  the  complain- 
ant did  purchase  from  Mrs^.  E»  L.,  A,  N.  and  A.  K»  And  that 
the  contracts  for  said  several  purchases  are  truly  exhibited  by  the 
complainant.  But  this  defendant  does  not  know,  what  pay- 
ments were  made  by  the  comj^incmt  upon  said  purchases. 
He  does  know,  that  at  the  time  of  the  contract  between  the 
complainant  and  the  defendants,  for  the  purchase  of  said  lands, 
there  were  liens  and  incumbrances,  for  purchase  money,  upon 
them  to  the  amount  of  more  than  $4000;  that  some  time  in  the 
autumn  of  1840,  M.  called  on  this  defendant,  and  proposed  to 
sell  this  defendant  the  above  mentioned  lands,  this  defendant 
did  not  first  apply  to  said  M.  to  buy  the  same;  at  the  instance 
of  said  M.jdL  negotiation  concerning  the  sale  and  purchase  of 
said  lands^  was  opened  with  this  defendant^  and  this  defendant 
on  behalf  of  himself  and  the  said  HimeSy  arnmged  the  terms 
and  conditions  of  said  contract,  and  concluded  the  same,  by  enter- 
ing into  the  articles  of  agreement  exhibited  by  the  bill;  that  at 
the  time  of  entering  into  said  contract,  the  sum  of  $2000,  which 
the  defendant  agreed  to  pay  on  said  land  to  JH^s.  L.,  and 
her  said  trustees,  as  set  forth  in  said  agreement,  amounted^  in 
the  judgment  of  thb  defendant,  to  more  than  two-thirds  of  the 
whole  value  of  said  lands,  and  that  the  lands  in  lUifioisy  given 
in  part  in  exchange  therefor,  constituted  much  the  smallest 
portion  of  the  consideration.  This  defendant  believes,  that 
the  said  Maryland  land,  covered  as  it  is  by  the  liens  aforessiid, 
would  not  now  sell  for  a  price  much  above  the  $2000,  and 
interest  thereon,  which  the  defendants  are  bound  to  pay  on 
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said  land  by  the  terms  of  their  said  contract;  that  he  and  the 
said  Himesy  nor  either  of  them,  never  did  agree  to  warrant  and 
defend  the  title  to  said  lUinois  lands;  that  in  dealing  with  the 
said  M.  for  said  lands,  he  acted  in  good  faith ;  that  the  grantors 
in  the  deeds  exhibited  by  the  complainants^  represented  to  this 
defendant,  that  their  title  for  said  lUinois  land  was  good,  (hat 
these  defendants  paid  them  a  fair  price  for  said  lands,  and  if 
any  fraud,  deception  or  concealment  was  practised  in  the  case, 
it  was  by  said  grantors,  and  not  by  this  defendant.  And  this 
defendant  is  advised,  that  the  remedy  of  the  said  Af.,  if  he 
have  any  remedy,  is  against  the  said  grantors,  and  not  against 
the  defendants  in  this  cause.  This  defendant  further  saitb, 
that  the  said  M.  agreed  to  accept,  and  by  the  terms  and  con- 
ditions of  said  written  agreement  of  the  10th  September  1840, 
did  accept,  of  said  deeds  for  the  Illinois  lands,  without  any 
general  warranty  of  title,  or  warranty  against  incumbrances 
from  said  grantors.  And  this  defendant  denies  all  fraud,  deceit, 
misrepresentation  and  concealment,  on  his  part,  in  reference  to 
the  purchase  and  exchange  of  said  lands,  or  in  the  negotiations 
thereof,  as  chaiged  by  the  complainant  in  said  bill  of  com- 
plaint. This  defendant  denies  that  he  practised  any  fraud  or 
deceit,  by  representing  to  the  said  M.,  that  the  only  incum- 
brances on  said  lands,  were  taxes,  and  tax  liens,  nor  does  he 
admit  that  he  made  such  representations;  that  if  said  lands  had 
been  previously  sold  for  taxes,  this  defendant  had  no  know- 
ledge of  it.  And  he  denies  expressly,  that  he  concealed  from 
the  said  M.  any  knowledge  or  information  which  he  was  in 
possession  of,  in  relation  to  liens  for  taxes,  or  incumbrances  on 
said  lands,  or  the  title  thereto.  Relying  upon  the  representations 
which  he  had  received,  from  the  parties  from  whom  he  pur- 
chased said  land,  he  believed  there  were  no  liens  or  incumbrances 
upon  said  lands,  save  the  taxes  and  tax  liens:  and  for  the 
payment  of  them,  he  was  willing  to  provide,  and  did  provide 
by  the  article  of  agreement  aforesaid.  And  these  defendants 
have  at  all  times  been  willing  to  comply  with  the  terms  and 
conditions  of  the  contract  on  their  part.  And  this  defendant 
denies,  that  the  complainant  has  taken  every  possible  step,  for 
the  purpose  of  establishing  and  investigating  his  title  to  said 
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laads  in  Illinois y  as  alleged  in  said  bill,  on  the  contrary  thereof, 
chaiges,  that  the  complainant  has  taken  no  l^al  or  proper 
steps,  at  all,  to  establish  such  title.  Nor  does  this  defendant 
admit,  that  the  legal  title  to  said  Illinois  lands  was  not  vested 
in  the  grantors  in  the  deeds  aforesaid,  at  the  time  said  deeds 
were  executed.  But  if  there  were  such  defect  in  their  tide,  the 
defendants  in  this  cause  are  not  bound  to  make  that  tide  good. 
And  this  defendant  admits,  as  set  forth  in  said  bill  of  com- 
plaint, that  in  pursuance  of  the  terms  of  said  agreement, 
the  said  M,  assigned  the  contracts  with  Mrs.  £.,  and  her 
trustees^  to  these  defendants,  and  delivered  possession  of  said 
lands  in  Maryland,  to  the  defendants  in  this  cause,  in  the 
spting  of  1841,  and  that  they  have  ever  since  been  in  posses- 
sion thereof.  And  this  defendant  charges,  that  the  complain- 
antrbhas  acted  fraudulendy  towards  these  defendants,  in  not 
paying  off  the  liens  upon  the  Maryland  land,  over  and  above 
the  sum  of  $2000,  which,  by  the  terms  of  his  agreement,  he 
was  bound  to  do,  but  has  suffered  said  lien  and  incumbrance 
to  remain  unsatisfied,  as  this  defendant  believes.  And  these 
defendants  are  now  in  danger  of  having  the  whole  of  said 
Maryland  lands  sold  to  pay  off  said  liens. 

The  other  parties  also  answered  the  bill. 

A  general  replication  was  filed,  and  proof  taken. 

On  the  13th  AfHril  1845,  the  county  court,  (Martin,  C.  J., 
and  Mabshall,  A.  J.,)  delivered  the  following  opinion. 

It  appears  by  the  contract  of  the  10th  September  1840,  that 
David  8.  Middiekauff,  had  bargained  and  sold  to  Jacob  Bar- 
rick  and  George  W.  Himes,  a  tract  of  land  in  Washington 
county,  which  he  had  purchased  from  Mrs,  Lawrencey  and 
her  trustees,  in  consideration  of  certain  conveyances  of  lands,  in 
the  State  of  lUinoiSy  procured  by  Barrick  and  Himes. 

The  Illinois  lands  were  convisyed  to  the  complainant,  not 
by  Barrick  and  ERmesy  but  by  persons  who  professed  to  be 
the  proprietors  of  the  said  lands. 

The  consideration  paid,  in  part,  by  the  defendants  to  the  com- 
|dainant,  for  the  Washington  county  estate,  was  the  procure- 
ment and  delivery  to  him  of  those  deeds.  The  first  deed  is 
dated  on  the  24th  of  August  1840,  and  the  second  on  the  6th 
38        V.4 
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of  September  of  the  same  year^  and  appear  to  have  b^n 
delivered  to  Middlekcmfy  on  the  day  of  the  contract.  On  the 
same  day^  MidtUekauff  assigned  to  the  defendants,  Bcarriek 
and  Himesy  his  interest  in  the  Washington  county  lands,  the 
legal  title  to  virhich  still  remained  in  Mrs.  Lawrence j  and  her 
trustees.  The  possession  of  this  property  was  delivered  by 
Middlekauffio  Barrick  and  Himes  in  1841.  It  appears  that 
the  grantors  in  the  deeds  of  the  24th  of  August,  and  of  the  8th 
of  September  1840,  had  no  title  to  the  lands  professed  to  be 
conveyed  by  them. 

The  land  in  question  was  the  property  of  Mrs,  Albrig/iij 
who  according  to  the  statute  law  of  Illinois  became  entitled  to 
it  upon  the  death  of  her  daughter,  intestate  and  without  issue. 
There  has  been  then  a  failure  of  title. 

On  this  ground,  the  bill  has  been  instituted  to  vacate  the 
contract.     The  deeds  contain  no  general  warranty  of  title. 

In  the  contract  of  the  10th  of  September,  there  is  to  be 
found  covenants  between  the  parties  on  the  subject  of  the  in- 
cumbrances and  liens,  to  which  the  Washington  county  and 
the  Illinois  lands,  were  or  might  be  liable,  but  there  are  no 
covenants  relative  to  the  sufficiency  of  title.  On  this  subject 
the  contract  is  silent.  The  bill  chaises,  that  at  the  time  of  the 
deliveiy  of  the  deeds  in  question  to  Middlekauffy  the  grantoiB 
had  no  tide  to  the  lands  in  Illinois,  That  the  defendants, 
Barrick  and  Himes y  were  aware  of  thi&  defect  in  the  tide  ppo- 
fessed  to  be  conveyed  to  the  complainant,  but  concealed  their 
knowledge  of  it;  and  in  passing  those  deeds  to  the  complainant, 
were  guilty  of  fraudulent  misrepresentation  and  concealment 
The  answers  of  the  defendants  direcdy  deny  this  allegation, 
and  being  responsive  to  the  bill,  must  be  regarded  as  conclu- 
sive, unless,  according  to  the  well  established  rule  of  evidence, 
they  are  overcome  by  the  testimony  of  two  witnesses,  or  one 
witness  with  corroborating  circumstances.  It  is  not  pretended 
that  there  is  in  this  cause,  any  testimony  which  can  be  consid- 
ered as  disproving  these  responsive  averments  of  the  answers, 
and  the  chai^ge  of  fraudulent  misrepresentation  and  conceal- 
ment, in  reference  to  the  tide  of  the  grantors  to  the  lUineis 
lands,  is  to  be  held  as  not  proved^  and  therefore  dismissed  is 
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the  examination  of  the  case.  It  has  been  contended^  that  if 
there  was  no  fraud  in  this  transaction,  yet  there  was  an  essen- 
tial mistake  in  it^  and  on  that  ground  the  contract  ought  to  be 
vacated.  There  may  have  been  in  this  transaction^  a  mistake. 
The  conveyances  of  the  lUitwis  lands,  may  have  been  procured 
and  delivered  by  the  defendants  to  the  complainant^  and  accept- 
ed by  him^  under  the  belief  that  the  grantors  in  those  deeds  had 
title  to  the  lands  which  they  professed  to  convey.  The  bill 
does  not  allege  the  existence  of  any  mistake.  The  averment 
is^  fraud,  not  mistake.  But  would  a  mistake  of  this  character, 
even  if  chaiged  in  the  bill,  in  which  both  parties  participated, 
and  by  which  both  were  injured,  in  the  absence  of  all  fraudu- 
lent misrepresentation  or  concealment  on  the  part  of  Barrick 
and  HimeSy  entitle  the  complainant  to  the  relief  which  he  has 
sought,  or  authorise  this  court  to  vacate  the  contract?  In  our 
opinion  it  would  not. 

It  is  to  be  noticed,  that  whatever  may  have  been  the  belief  of 
the  parties  when  the  conveyances  in  question  were  delivered  and 
accepted,  as  to  the  title  of  the  grantors  to  the  lands  embraced 
by  them,  there  is  no  evidence  that  Barrick  and  Himes,  at  the 
time  of  the  contract,  made  any  representation  or  affirmation 
upon  this  subject.  In  this  case  the  contract  was  executed,  on 
the  part  of  the  defendants,  by  the  conveyances  for  the  Illinois 
lands,  and  on  the  part  of  the  complainant,  by  an  assignment 
to  Barrick  and  Himes,  of  the  whole  of  his  interest  in  the 
Washington  county  estate,  and  by  the  delivery  of  the  posses- 
sion of  it  to  the  defendants,  under  and  by  viitue  of  the  con- 
tract and  assignment.  It  was  the  duty  of  Middlekauff^  to  have 
investigated  the  title  of  the  grantors  to  the  lands  which  they 
professed  to  convey;  or  he  might  have  guarded  himself  against 
injury  by  appropriate  covenants.  Having  done  neither,  the 
loas  to  which  he  is  subjected,  and  of  which  he  complains,  is 
the  consequence  of  his  own  supineness.  Upon  this  subject, 
Mr.  Sugdeny  says,  in  his  treatise  on  vendors :  ^'  With  the 
exception  of  a  vendor  or  his  agent  suppressing  a  defect  in  the 
title,  it  is  clear,  that  a  purchaser  cannot  obtain  relief  against 
any  defect  in  the  title  to  which  his  covenants  do  not  extend, 
and  therefore  if  a  purchaser  neglect  to  have  the  title  investiga- 
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ted^  or  his  counsel  overlook  any  defect  in  it,  he  is  without 
remedy."  1  Sttg.  an  Ven^y  7^  sec,  39.  Again,  1  Sug.  m 
Ven.y  286,  sec.  25:  '^Gener^y  speaking,  a  purchaser  after 
a  conveyance,  has  no  remedy  except  upon  the  covenants  he 
has  obtained,  although  evicted  for  want  of  title,  and  however 
fatal  the  defect  may  be,  if  there  is  no  fraudulent  concealment, 
the  purchaser's  only  remedy  is  under  the  covenants."  A., 
283,  284.  2  Wans.y  287,  as  cited  in  1  S^.,  284.  Urmstsn 
vs.  Pate,  cited  2  Sug.y  283. 

The  ground  on  which  a  court  of  equity  interposes,  in  a  caie 
like  this,  is  misrepresentation  or  concealment.  This,  we  think, 
the  comjdainant  has  failed  to  establish,  and  his  bill  must  there- 
fore be  dismissed,  with  costs. 

The  complainant  appealed  to  this  court. 

The  cause  was  aigued  before  Archer,  C.  J.,  Dorset, 
Spence  and  Magruder,  J. 

By  Jervis  Spencer  for  the  appellant, 

Magruder,  J.,  delivered  the  opinion  of  this  court. 

For  mistake  or  misrepresentation  of  matters  of  fact,  con- 
tracts and  conveyances  may  sometimes  be  set  aside  by  courts  of 
equity.  Every  mistake  of  facts,  however,  will  not  give  the 
purchaser  a  right  to  ask,  that  his  contract  be  annulled.  See 
1*/  Story^s  Reports,  172.  1^^  Story's  Equity  Jurisprudence, 
sections  150, 161. 

The  cases  cited  by  the  court  below,  clearly  establish,  that  if 
the  purchaser  has  taken  a  conveyance,  and  there  be  no  fraud, 
he  has  no  remedy,  although  he  be  evicted  for  want  of  title: 
except  upon  the  covenants  in  his  deed.  See,  also,  6  Johns. 
Chan.  Reps.,  79.    2  /.  C.  R.,  519. 

In  this  case,  fraud  is  expressly  denied,  and  there  is  no  proof 
that  any  was  committed.  The  complainant,  therefore,  can 
have  no  title  to  relief. 

There  is  another  objection  to  the  relief  which  he  seeks. 
The  lands  purchased  by  him  are  situate  in  the  State  of 
Illinois,  and  the  title  to  them,  (such  as  the  parties  granting, 
could  give  him,)  is  in  the  complainant;  we  cannot  conclude 
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that  this  title  is  valueless^  especially  in  a  suit  to  which  the 
grantors  in  the  deed  are  not  parties^  and  to  give  the  relief 
which  is  asked^  would  be  to  cancel  the  contract  between  these 
parties^  only  so  far  as  it  relates  to  the  lands  in  Washington 
county^  and  thus  restore  to  the  complainant  such  title  to  those 
lands,  as  was  transferred  to  him,  while  he  retains  the  title  to 
the  lands  in  Illinois^  and  a  right  to  sue  on  the  covenants  con- 
tained in  the  deeds  to  him. 

But,  for  the  reasons  assigned  by  the  court  below,  no  relief 
can  be  had  in  this  case. 

DECREB    AFFIRMED. 


David  Bell  vs.  The  State  of  Maryland,  use  of  William 

Miller. — December  1846. 

a  party  in  eiutody,  upon  a  writ  of  ea.  m.,  iasaed  upon  a  judgment  rendered 
by  a  joflUoe  of  the  peace,  upon  a  subject  matter  within  hia  jariadiction, 
cannot  be  dlooharged  firom  such  custody  upon  a  unrit  of  Habeas  Corptu. 

An  iq>peal  from  a  judgment  of  the  county  court,  oyerroling  a  motion  for  a 
discharge  from  custody  upon  the  return  of  a  Habeas  Corpus,  is  not  an 
appeal  from  a  judgment  or  determination  of  that  court,  in  a  civil  suit  or 
action  within  the  contemplation  of  the  act  of  1785,  ch.  87. 

The  writ  of  Habeas  Corpus,  is  a  prooeeding  summary  in  its  eharactar,  ad- 
dressed to  the  discretion  of  the  judge  or  tribunal,  to  whom  application  for 
it  is  madis,  so  far  as  the  discharge  of  the  party  is  concerned.  It  is  not 
final  and  conclusiye  upon  such  party. 

Imprisonment  under  a  judgment,  cannot  be  unlawfbl,  unless  that  judgment 
be  an  absolute  nullity. 

Where  the  judgment  on  which  an  execution  has  been  issued,  is  merely  erro. 
neoos,  and  liable  to  be  examined  upon  appeal  from  it,  the  writ  of  Habeas 
Corpus  cannot  be  applied. 

Appeal  from  Washingitm  county  court. 

On  the  21st  May  1846^  the  appellant  filed  his  petition^ 
alleging^  that  he  was  illegally  detained  in  jail^  praying  that 
the  cause  of  his  detention  might  be  examined  into^  and  he  dis- 
charged from  prison. 

On  the  same  day,  the  courts  (Buchanan^  A.  J.,)  ordered  a 
writ  of  Habeas  Corpus  to  issue.    Upon  the  return  of  the  writ; 
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Bell  moved  for  his  discbaige  from  custody^  and  the  parties 
agreed  upon  the  following  statement: 

^^Etnyre  and  Besore  recovered  a  judgment  before  William 
JET.  Boyd  J  Esq.y  a  magistrate^  against  the  prisoner,  David 
Bell;  said  judgment  was  superseded  by  a  certain  WUKtm 
Miller.  When  the  judgment  became  due,  Oeo.  W.  Smith, 
as  agent  for  Etnyre  and  Besore y  ordered  the  said  Bmfd  to 
issue  a  ca.  sa.  against  Bell  and  Miller j  which  was  placed  in 
the  hands  of  a  constable;  BeU  was  taken  by  virtue  of  said  ca. 
sa.j  and  committed  to  jail,  and  Miller  was  returned  rum  est, 
although  living  in  JIagerstotim.  After  the  commitment  of 
Bell,  Miller^  at  the  suggestion  of  the  said  Geo.  W.  Smithy 
placed  in  the  hands  of  the  said  Geo.  W.  Smithy  the  amount 
of  said  judgment,  with  directions  that  the  same  should  not 
be  paid  over  to  the  constable,  until  Bell  should  be  discharged 
under  the  insolvent  laws  of  Maryland^  in  order  that  said 
payment  might  create  a  new  debt  against  BeU  in  hsoi  of 
Miller.  After  Bell  had  been  confined  for  nearly  two  weeks  in 
the  county  jail,  he  petitioned,  to  w^it,  on  the  14th  day  of  May 
1846,  one  of  the  judges  of  the  orphans  court  of  W.  county, 
for  the  benefit  of  the  insolvent  laws,  and  was  on  the  same  day 
discharged  from  custody.  Immediately  after  his  discharge,  he 
was  arrested  by  a  constable,  under  a  warrant  issued  by  the  said 
Boyd,  upon  a  claim  in  favor  of  the  constable,  who  was  acting 
in  the  collection  of  the  debt  of  the  said  Etnyre  and  Besore, 
against  the  said  Bell  and  Miller,  and  taken  to  the  office  of  the 
said  Boyd.  On  reaching  the  ofiBce,  the  same  was  found 
closed,  and  while  the  prisoner  was  there  remaining  in  the  cus- 
tody of  the  officer  by  whom  he  had  been  arrested,  the  aforesaid 
Geo.  W.  Smith  paid  over  to  the  said  constable  the  money 
which  had  been  deposited  with  him,  as  aforesaid,  by  the  said 
MUler.  Thereupon  the  said  Smith,  as  the  agent  of  the  said 
Miller y  ordered  a  warrant  against  the  said  Bell  for  the  amount 
thus  paid,  which  warrant  was  issued  by  the  said  Boyd,  at 
some  j)lace  other  than  at  his  office.  As  soon  as  the  last  named 
warrant  had  been  issued,  the  said  Boyd  repaired  to  his  office 
to  receive  the  return  of  the  other  constable  in  the  case^  in  favor 
of  TTios.  E.  Schleighy  the  first  constable.    The  said  Scfdeigh 
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thereupon  abandoned  his  claim  against  Beily  and  arrested  him 
upon  the  warrant  in  favor  of  Miller y  which  #as  returnable  two 
days  thereafter.  Good  security  was  offered  to  the  constable^ 
SMeighy  for  the  a](>peaFance  of  Bell  on  the  return  day  of  the 
warranty  which  was  refused^  and  the  prisoner  was  committed 
to  jail.  At  the  time  of  the  trial^  the  prisoner  pleaded  his  per- 
sonal discharge  under  the  aforesaid  insolvent  laws,  but  the 
justice  refused  the  same,  and  rendered  an  absolute  judgment 
for  the  money,  upon  which  judgment  the  said  Bell  was  com- 
mitted to  prison.  It  is  admitted,  that  the  money  was  paid  by 
MiUeTy  in  the  manner  above  described,  about  ten  or  fifteen 
minutes  after  Bellas  discharge,  but  upon  the  same  day.  It  is 
further  admitted,  that  the  said  Geo.  W.  Smith  is  not  an  attor- 
ney or  counsellor  to  practice  law." 

The  county  court  overruled  the  motion  of  the  appellant  for 
his  discharge,  and  he  prosecuted  this  appeal. 

The  cause  was  argued  before  Archer,  C.  J.,  Dorse y, 
Spence,  Magruder  and  Martin,  J. 

By  Mason  and  Tidball  for  the  appellant,  and 
By  Murray  for  the  appellee. 

Martin,  J.,  delivered  the  opinion  of  this  court. 

This  case  comes  before  this  court,  by  an  ai>peal  from  an 
order  passed  by  Washington  county  court/  dismissing  the 
application  of  the  appellant  to  be  dischaiged  from  imprison- 
ment, on  8  writ  of  Habeas  Corpus,  and  remanding  him  to  the 
custody  of  the  sheriff. 

It  appears^  from  the  record,  that  the  appellant  was  in  the  cus- 
tody of  the  sheriff,  under  a  Capias  ad  Satisfaciendum y  issued 
on  a  judgment  which  had  been  rendered  against  him,  by  a 
justice  of  the  peace  for  Washington  county,  in  favor  of  Wil- 
liam Miller.  The  cause  of  action,  on  which  the  judgment 
was  rendered,  arose  out  of  a  debt  paid  by  Miller,  as  the  secu- 
rity of  the  appellant,  on  the  day  on  which  he  was  released 
from  imprisonment  by  the  insolvent  laws  of  the  State;  and 
which.  Miller  contended,  was  not  covered  by  the  insolvent's 
discharge. 
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In  this  condition  of  the  case^  the  first  question  presented  for 
our  examination;  is^  whether  an  order  of  this  kind^  is  the  sub- 
ject of  an  appeal  to  this  court? 

The  counsel  for  the  appellant  have  placed  his  right  to  appeal 
from  this  order^  on  the  sixth  section  of  the  act  of  Assembly^  of 
1785,  chap.  87;  and  the  act  of  1804,  chap.  65,  by  which  the 
powers  of  the  Oeneral  Court  are  transfened  to  the  Court  of 
Appeals.  The  act  provides: — *^That  any  party  or  parties 
aggrieved  by  any  judgment  or  determination  of  any  county 
court;  in  any  civil  suit  or  action,  or  any  prosecution  for  the 
recovery  of  any  penalty,  fine  or  damages,  shall  have  full 
power  and  right  to  appeal  from  such  judgment,  or  determina* 
tion,  to  the  Cfeneral  Court. ^^ 

It  is  clear,  we  think,  that  the  order  of  a  county  court  dismiss- 
ing the  application  of  the  petitioner  to  be  dischaiged  from  cus- 
tody, on  a  writ  of  Habects  Corpus^  is  not  a  determination  or 
judgment  of  the  court,  in  a  civil  suit  or  action,  in  the  contem- 
plation of  the  act  of  178&,  chap.  87,  so  as  to  authorise  an 
appeal. 

The  writ  of  Habeas  Carpus^  although  a  most  important  and 
valuable  remedy,  and  brings  up  the  body  of  the  party,  with 
the  grounds  on  which  he  has  been  deprived  of  his  liberty^  for 
the  examination  of  the  court : — ^is  a  proceeding,  summary  in 
its  character,  addressed  to  the  discretion  of  the  judge,  or  tribu- 
nal, to  whom  the  application  is  made,  so  far  as  the  dischaige 
of  the  party  is  concerned; — a  proceeding  where,  in  many  cases, 
the  evidence  upon  which  the  judgment  is  founded,  cannot  be 
presented  to  the  appellate  court,  and  is  not  final  and  conclu- 
sive upon  the  party  applying  for  the  writ;  as  he  may  prefer  a 
similar  application,  to  any  other  judge  or  court  of  the  State. 
An  order,  therefore,  dismissing  such  a  petition,  has  none  of  the 
characteristics  of  those  judgments,  which  have  been  regarded 
by  this  court  as  proper  subjects  for  an  appeal. 

We  think,  however,  if  this  was  a  subject  of  review,  that  the 
court  below  committed  no  error,  in  remanding  the  appellant 
to  the  custody  of  the  ofiicer,  and  dismissing  the  petition. 

It  is  apparent,  fix>m  the  statement  of  facts,  to  be  found  in  the 
record,  that  the  judgment  of  the  justice  of  the  peace,  rendered 
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in  this  case^  was  not  a  void  judgment.    The  magistrate  had 
undoubted  jurisdiction ,  both  of  the  parties  and  the  subject  mat- 
ter of  the  suit)  and  if  this  judgment  was  erroneous,  the  mode  in 
which  it  was  to  be  corrected,  was  by  an  appeal  to  the  county- 
court;  as  prescribed  by  the  act  of  Assembly.     It  cannot  be 
held,  that  the  court,  upon  this  writ,  had  the  power  to  look 
beyond  the  judgment,  and  re-examine  the  grounds  on  which  it 
was  rendered,  and  practically  reverse  it.    3  Pei,y  202.     Im- 
prisonment under  a  judgment  cannot  be  unlawful,  unless  that 
judgment  be  an  absolute  nullity;  and  it  is  not  a  nullity,  if  the 
court  has  general  jurisdiction  of  the  subject,  although  it  should 
be  erroneous.    3  Pet.  203. 

Although  the  right  to  the  writ  of  Habea9  Chrpu»f  in  many 
civil  causes,  as  in  the  domestic  relations  of  husband  and  wife, 
and  parent  and  child,  is  unquestionable; — ^yet  the  power  to  use 
this  writ,  for  the  purpose  of  discharging  a  party  from  final  civil 
process^  has  been  questioned  by  very  di<)tinguished  authority. 
Ex-pttrte,  TFt&on,  6  Cran.,  52.  CaUe  vs.  Cooper,  15  John. y 
152. 

However  this  may  be,  and  in  reference  to  this  question  we 
desire  to  express  no  opinion,  it  is  established,  and  upon  the 
most  conclusive  reasons,  that  where  the  judgment  upon  which 
the  execution  has  been  issued,  is  merely  erroneous,  and  liable 
to  be  examined,  by  an  appeal  from  it,  the  writ  of  Habeas  Cor- 
pus cannot  be  applied. 

In  Sx'parte,  Kellogg^  6  Vt,  12.,  511,  the  court  say: — 
**  Habeas  Corpus,  is  not  a  proceeding  to  set  aside  an  irregular 
or  an  erroneous  judgment.  To  dischai^e  the  prisoner,  would 
deprive  the  creditor  of  the  power  of  enforcing  his  judgment, 
and,  at  the  same  time,  leave  it  in  full  force,  unreversed.  The 
execution  is  only  to  be  treated  as  void,  when  the  judgment  is 
Void.  This  is  never  the  case,  when  the  court  has  jurisdiction 
of  the  subject  matter,  and  the  parties;  especially,  if  (he  de- 
fendant has  had  actual  and  timely  notice." 

In  JEx'parte,  Randolphy  2  Brock.,  472,  judge  Barbour  re- 
marks : — ^^Habeas  Corpus  will  not  lie,  where  imprisonment  is 
under  voidable  process;  but  only  where  it  is  merely  void:  for 
void  process  is  the  same  thing  as  if  there  were  none  at  all;  and 
39        v.  4 
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the  party  is,  in  effect,  imprisoned,  without  any  authority  what- 
ever.*' And  after  distinguishing  the  cases  of  Ex-parie,  Wilson, 
and  Cabk  against  Cooper^  from  the  one  before  him,  on  the 
ground,  that  in  those  cases  the  judgments  were  re-examinable 
by  writs  of  eiTor,  he  holds  :  That  in  cases  where  the  execu- 
tion, if  it  does  not  confoitn  to  the  judgment,  may  be  quashed 
by  the  court;  and  if  it  does,  and  the  judgment  is  erroneous,  it 
can  be  corrected  in  a  court  of  appellate  jurisdiction,  the  writ  of 
Habeas  Corpus  will  not  lie. 

The  same  doctrine  is  announced  in  Ex-partCy  Watkins,  3 
Pet.y  193,  and  fully  sustains  the  judgment  of  the  court  below. 

APPEAL   DISMISSED  WITH  COSTS. 


John  Schleigh  and  Jonathan  Kershner,  v».  The  Ha- 
gerstown Bank. — December  1 846. 

At  the  return  term  of  the  writ,  in  Noyember,  as  shown  by  the  docket  entrieii 
the  defendant  gave  special  bail,  appeared,  and  the  cause  was  continaed  to 
the  March  term,  under  a  rule  to  plead.  The  rule.days  to  plead  were  the 
first  Mondays  of  March  and  November.  The  declaration  was  filed  on  the 
first  Monday  of  February.  Before  the  March  rule.day,  the  defendant's 
counsel  called  at  the  clerk's  office,  examined  the  papers  of  the  cause,  and 
remarked,  there  was  yet  time  enough  to  plead  limitations.  At  the  March 
term,  the  defendant  obtained  a  rule  nisi,  to  strike  out  the  bail  and  appearanosi 
upon  the  ground,  that  they  had  been  erroneously  entered,  as  he  had  not 
oflTered  bail,  nor  appeared  to  the  cause.  The  county  court  discharged  the 
rule,  and  no  motion  being  made,  or  plea  ofiered,  by  the  defendant,  entered 
up  judgment  upon  the  cause  of  action,  a  promissory  note  of  the  defendant!. 
Hbld,  that  the  defendant,  under  the  circumstances,  had  recognised  the 
entry  of  bail  and  appearance,  and  as  he  was  not  precluded  firom  plsadia{ 
to  the  merits,  the  rule  was  properly  discharged. 

It  was  the  duty  of  the  defendant  to  have  appeared  at  the  return  of  the  writ, 
and  to  enforce  the  role,  would  be  to  let  the  amercement  against  the  sheriff 
stand,  and  enable  the  defendant  to  plead  limitations.  The  refusal  of  the 
rule,  deprived  the  defendant  of  no  meritorious  defence. 

Under  the  act  of  1825,  ch.  117,  this  court  cannot  reverse  the  jadgmentof 
the  county  court,  except  upon  a  point  decided  by  the  court  below,  and  u 
no  motion  was  made  to  that  court  in  relation  to  it,  nor  its  attention  called 
thereto,  no  question  afibcting  it  is  open  here  for  review,  even  if  it  were 
erroneous. 


OF  MARYLAND. 
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Appeal  from  Washington  county  court. 

This  was  an  action  of  assumpsit ,  commenced  on 
November  1844^  by  the  appellee  against  the  appellants  and 
David  Shovmhan.     The  latter  was  not  taken.     The  other 
defendants  appeared  by  attorney,  at  November  term  1846. 

The  plaintiff  declared  upon  the  following  note : 
"§661.68.  Washington  County,  Oct,  1st,  1839. 

Sixty  days  after  date,  we,  or  either  of  us,  promise  to  pay  to 
the  President y  Directors  and  Company  of  the  Hagerstown 
Banky  or  order,  for  value  received,  six  hundred  and  sixty-one 
dollars,  sixty-eight  cents,  negotiable  at  said  bank,  and  payable 
at  the  house  of  William  M.  Marshall ,  Hagerstoini. 

D.  Showman, 
John  Schleigh, 
Jonathan  Kershner." 

Several  credits  on  account  of  the  note  were  endorsed  upon 
it,  and  the  defendants  were  ruled  to  answer  the  declaration. 

At  the  same  term,  March  term  1845,  the  defendnni ,  Jofiathan 
Kershner,  suggested  to  the  court,  that  at  November  tenn  1844, 
the  defendant  made  enquiry  of  Isaac  Nesbitt,  then  principal 
deputy  clerk  of  said  county  coprt,  about  a  case  of  the  Hagers- 
town  Batik  against  him,  and  that  said  Nesbitt  replied,  that 
there  was  no  such  case;  but  notwithstanding,  from  inadvertance 
or  misapprehension  of  the  law,  or  from  some  mistake,  the  prin- 
cipal deputy  clerk  entered  an  appearance  of  an  attorqey  of  the 
said  county  court  for  the  said  Jonathan  Kershner,  in  the  above 
cause,  together  with  John  Schleigh,  the  other  defendant  above 
named,  and  also  entered  Thomas  E.  Schley,  as  special  bail 
for  the  said  defendant,  /.  K.,  together  with  the  said  John 
Schleigh,  the  other  defendant  above  named,  the  said  T.  E. 
S.  not  having  intended  or  offered  to  enter  special  bail,  as 
aforesaid,  for  the  said  /.  K,;  and  the  said  /.  K,  further  sug- 
gests, that  the  attorney,  Alexander  Neill,  Jr.,  whose  appear- 
ance was  entered  as  aforesaid,  was  not  spoken  to  by  the  said 
/.  K.,  for  that  purpose,  and  did  not  offer  or  intend  to  enter  his 
appearance  for  the  said  /.  K.;  and  it  further  appearing  satis- 
factorily to  the  court  here,  by  the  affidavit  of  George  A. 
Bender,  that  the  said  /.  K.  made  enquiiy  of  /.  N.,  the  princi- 
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pal  deputy  clerk  of  W.  county  court,  during  the  said  November 
term  1844,  about  a  case  of  the  if.  B.  against  him,  and  the  said 
N.  replied,  that  there  was  no  such  case;  and  it  further  appear- 
ing satisfactorily  to  the  court  here,  by  the  affida\it  of  T.  E. 
S.J  that  he  did  not  offer  or  intend  to  become  special  bail,  as 
aforesaid,  for  the  said  /.  K.;  and  it  also  further  satisfactorily 
appearing  to  the  court  here,  by  the  affidavit  of  the  said  Alex- 
ander Neilly  Jr. J  Esq.^  that  the  said  A.  iV.,  Jr.,  did  not  offer 
or  intend  to  enter  his  appearance  as  attorney  for  the  said  /.  K. 

It  was  thereupon,  on  motion  of  the  said  /.  K.y  defendant, 
as  aforesaid,  by  his  attorney,  R.  M.  Tidbally  ruled,  that  the 

said  plaintiffs  shew  cause  by  the ,  why  the  docket  entry 

or  entries,  by  which  it  appears  that  an  entry  or  entries,  of  an 
attorney  and  special  bail  for  the  said  /.  K.,  should  not  be 
corrected,  so  as  to  make  the  said  docket  entry  or  entri<!s,  con- 
form to  the  truth  of  the  case. 

At  the  same  time,  the  affidavits  referred  to  were  filed. 

'^Washington  County,  set.  On  this  9th  April  1845, 
before  me,  &c.,  personally  appears  George  A.  Betidery  and 
made  oath,  that  during  November  term  1844,  of  W.  county 
court,  he  entered  special  bail  for  /.  K.  in  two  cases,  and  said 
K.  made  enquiry  of  /.  iV.,  then*  a  deputy  clerk  of  Washington 
county  court,  about  a  case  of  the  Hagerstown  Bank  against 
him,  and  that  said  Nesbitt  replied,  there  was  no  such  case. 
Sworn  before,"  &c. 

"  W.  County,  set.  On  this  9lh  April  1845,  before,  &c., 
personally  appeared  T.  E.  jS.,  and  made  oath,  that  during 
November  term  1844,  of,  &c.,  he  entered  special  bail  for/. 
S.J  at  the  suit  of  the  Hagerstown  Bank,  but  did  not  offer  or 
intend  to  enter  special  bail  for  /.  K.,  never  having  been 
requested  by  said  Kershner  to  do  so.     Sworn  before,"  &c. 

"W.  County,  «c^.  On  this  9th  day  of  April  1845,  per- 
sonally appeared  in  open  court  Alexander  Neilly  Jr.,  attorney 
of  Washington  county  court,  and  ]nade  oath,  that  be  did  not, 
at  November  term  1844,  nor  at  any  time  since,  offer  to  enter 
his  appearance  as  aUorney  for  /.  K.,  and  that  he  did  not, 
during  that  time,  nor  at  any  time  since,  authorise  his  name,  as 
attorney,  to  be  so  entered,"  &c. 
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"W.  County,  to  wit.     On  this  12lh  day  of  April  1845,  i 

personally  appeared  in  open  court  John  D.  Ridenour,  a  deputy 
sheriff  of  said  county,  and  made  oath,  tliat  he  spoke  to  /.  S,y 
or  sent  word  to  him,  one  of  the  defendants,  at  the  suit  of  the 
H.  JB.,  to  procure  special  bail,  to  be  entered  at  November  term 
1844,  of  W.  county  court;  that  he  does  not  recollect  that  he 
did,  nor  does  he  \)elieve  that  he  spoke  to  /.  JST.,  another  of 
the  defendants,  on  the  subject  of  entering  special  bail  in  the 
said  case.'' 

The  Hagerstoum  Bank  also  filed  the  affidavit  of  Isaac  Nes- 
bin,  to  wit : 

''Be  it  remembered,  that  before  me,  the  subscriber,  one  of 
the  justices,  &c.,  personally  appears  Isaac  Nesbitty  and  being 
first  duly  sworn,  deposes  and  says,  that  during  the  sitting  of 
said  court,  at  its  last  November  term,  a  certain  T.  E,  S. 
appeared  in  open  court,  and  offered  to  become  special  bail  for 
/.  S.,  one  of  the  above  named  defendants  in  said  suit;  but,  at 
the  suggestion  of  this  deponent,  he,  the  said  T.  E.  S.,  con^ 
sented  to  become,  and  did  become,  the  special  bail  of  both  said 
defendants  in  said  case,  as  this  deponent  believes,  and  as  the 
record  shows;  and  that  if  he  had  become  the  special  bail  of 
but  one  of  said  defendants,  as  is  alleged,  it  would  have  been 
80  specifically  entered.  And  this  deponent  fuither  makes  oath, 
that  some  time  after  the  close  of  the  November  term  aforesaid, 
and  before  the  first  Monday  of  March  then  next,  Robert  M. 
Tidballj  Esq.y  came  into  the  clerk's  office,  and  asked  to  be 
shewn  the  papers  in  the  above  case,  and  after  looking  at  them, 
and  making  enquiry  as  to  the  rule-day  for  filing  pleas,  he 
handed  the  papers  back  to  this  deponent,  or  laid  them  down, 
remarking,  that  there  was  yet  time  enough,  and  left  the  office. 
That  after  the  lapse  of  some  further  time,  Mr.  TidbaU  came 
again  into  the  clerk's  office,  and  asked  for  the  same  papers, 
stating  at  the  time  his  intentions  to  file  a  plea  of  the  statute  of 
limitations  in  this  case  for  Mr,  Kershner ^  when  this  deponent 
suggested  to  him,  that  the  rule  day  for  filing  pleas  had  passed, 
it  being  then  after  the  said  first  Monday  of  March,  and  showed 
him  the  rules  of  court,  of  which  he  made  some  complaint 
about  their  having  been  changed.     That  in  this  case,  the  nar 
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was  filed  on  the  first  Monday  of  February ,  and  that  the  rule- 
day  for  pleaS;  was  the  first  Monday  of  March;  and  that  said 
TidbaU  was  shown  the  papers  in  this  case^  as  above  stated, 
before  the  first  Monday  of  March.  And  this  deponent  also 
remembers^  that  6r.  A,  B.y  one  of  the  deponents  in  this  case, 
appeared  in  courts  at  the  said  November  term,  and  oflfered  to 
become  the  special  bail  of  /.  K.y  at  the  suit  of  the  H,  S.,  bu 
owing  to  the  fact,  that  the  case  was  not  found  on  the  index 
against  K.y  and  forgetting  at  the  moment  the  existence  of  this 
case,  deponent  replied,  as  well  as  he  remembers,  that  there 
was  no  such  case  on  the  docket;  and  further  this  deponent 
saith  not." 

The  rule  of  court,  mentioned  and  referred  to  in  the  affidavit 
last  aforesaid,  is  as  follows : 

^^In  all  cases  where  declarations  are  sent  with  the  writs,  or 
filed  within  the  first  three  days  of  the  term  to  which  they  are 
returnable,  the  rule-days  to  plead,  shall  be  the  first  Mondays  of 
February  and  October,  next  following  the  terms  to  which  the 
writs  were  returned  served;  and  in  all  cases  where  the  declara- 
tions are  not  filed,  as  aforesaid,  the  rule-days  for  filing  the 
declarations  in  said  cases,  shall  also  be  on  the  first  Mondays  of 
February  and  October  next  following;  the  terms  to  which  the 
writs  were  returned  served,  and  the  rule-days  to  plead  to  decla- 
rations filed,  as  last  aforesaid,  shall  be  the  first  Mondays  of 
March  and  November  following." 

At  the  same  term,  the  defendants  not  having  pleaded  to  the 
declaration,  and  the  county  court  having  considered  the  sug- 
gestion of  the  defendant,  /.  K.y  and  the  aflSdavits  respectively 
filed  in  relation  thereto,  rendered  judgment  for  the  plaintififs  oq 
the  note  aforesaid. 

The  defendants  appealed  to  this  court. 

The  cause  was  argued  before  Archer,  C.  J.,  Dorset, 
Spence  and  Magruder,  J. 

By  TiDBALL  and  Schley  for  the  appellants,  and 
By  Roman  for  the  appellees. 


r 
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Archer,  C.  J.,  delivered  the  opinioQ  of  this  court. 

In  the  court  below,  application  was  made  by  the  defendant, 
KershneTy  at  the  trial  term,  to  strike  out  the  entry  of  special 
bail  and  appearance,  for  him,  upon  the  ground,  that  the  spe- 
cial bail  was  for  Sdkleigh  alone,  and  that  the  defendant, 
Kershnevy  had  not  given  bail,  in  point  of  fact,  or  authorised  an 
attorney  to  appear  for  him. 

The  declaration  had  been  filed,  and  by  the  rules  of  Wash- 
ington county  court,  the  rule-day  to  plead  had  passed;  but  it 
was  in  the  power  of  the  defendant,  to  have  pleaded  to  the 
merits  of  the  case. 

The  motion  to  rectify  the  proceedings,  is  not  on  behalf  of 
the  bail,  but  on  behalf  of  the  defendant,  who  alleges,  that  the 
special  bail,  and  the  appearance  of  an  attorney,  have  been 
entered  for  him,  without  his  authority;  and  he  insists,  that  he 
possesses  the  right,  to  have  the  entries  of  bail  and  appearance 
stricken  out. 

The  consequences  arising  from  a  gratification  of  the  defend- 
ant's motion,  would  be  an  amercement  of  the  sheriff  for  his 
failure  to  appear;  and  if  he  did  afterwards  appear,  to  let  him 
in  to  plead  any  plea  to  the  action,  whether  to  the  merits  or 
not.  The  injury  he  has  sustained,  if  the  facts  be  true,  is, 
that  he  is  precluded  from  pleading  any  dilatory  plea;  or  any 
plea  which  is  not  to  the  merits  of  the  action.  But  nothing  had 
occurred  at  the  time  of  the  motion,  which  prevented  him  from 
pleading,  whatever  plea  he  might  choose  to  plead,  to  the  merits 
of  the  action. 

No  doubt,  on  the  application  of  the  proper  party,  and  at  the 
proper  time,  mistakes  may  be  corrected;  but  it  would  be  a 
dangerous  exercise  of  power,  to  apply  the  principle  to  every 
case  which  might  be  presented.  It  would,  no  doubt,  have 
been  competent  for  the  defendant,  Kershnery  notwithstanding 
the  alleged  mistake,  subsequently,  so  far  as  he  was  concerned,* 
to  have  sanctioned  the  entry  of  special  bail;  and  we  think  he 
has  done  so  in  this  case.  Before  the  expiration  of  the  rule- 
day,  his  attorney  examined  the  papers  in  the  cause,  enquired 
of  the  clerk  as  to  the  rule-day  for  filing  pleas,  and  receiving  the 
information,  remained,  it  was  yet  time  enough;  and  again, 
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afterwards,  asking  the  clerk  for  the  same  papers,  declared  his 
intention  to  file  the  plea  of  limitations.  In  this  there  is  a  full 
recognition,  that  bail  had  been  properly  entered,  or  there 
would  have  existed  no  right  to  plead  to  the  action. 

To  this  portion  of  the  evidence  we  are  disposed  to  give  the 
gieater  weight  in  the  case  before  us,  because  it  was  the  duty  of 
the  defendant  to  have  appeared  at  the  return  of  the  writ,  and 
to  have  entered  bail  and  appearance;  because  the  gratification 
of  his  motion  would  occasion  the  amercement  of  the  sheriflf; 
would  enable  him  to  plead  otherwise  than  to  the  merits  of  the 
case;  and  because,  by  the  refusal  of  his  motion,  he  could  hare 
been  deprived  of  no  meritorious  defence. 

It  is  apparent  from  the  evidence,  that  the  defendant  had  aa 
opportunity  to  have  availed  himself  of  the  plea  of  limitations, 
notwithstanding  these  entries.  He  knew  that  bail  and  appear- 
ance had  been  entered  for  him  before  the  rule-day,  as  his 
attorney  examined  the  papers  before  the  rule-day;  and  if  with 
this  knowledge  he  has  failed  to  avail  himself  of  rights  entirely 
within  his  power,  and  of  which  he  has  in  no  manner  been 
deprived  by  the  entries,  of  which  he  complains,  he  cannot 
expect  the  aid  of  this  court,  to  relieve  him  from  the  conse- 
quences of  his  own  supineness. 

At  March  term  1845,  this  cause  stood  regularly  for  trial,  and 
was  under  rule-plea,  when  the  rule  to  shew  cause,  above 
referred  to,  was  laid;  and  on  discharging  the  rule  to  shew 
cause,  judgment,  as  for  want  of  a  plea,  in  the  then  state  of  the 
record,  would  have  been  properly  rendered.  That  the  judg- 
ment has  not  assumed  the  form  of  a  judgment,  nil  dicit^  is  no 
doubt  a  clerical  error.  But  whatever  may  be  the  character  of 
the  error  in  the  judgment,  as  no  motion  was  made  to  the  court, 
or  its  attention  in  any  manner  called  to  the  subject,  we  could 
not  reverse  the  judgment:  the  act  of  1825,  chap.  117,  prohibit- 
ing the  reversal  of  any  judgment,  except  upon  a  point  decided 
by  the  court  below.  Sasser  and  Walker^s  Ess,,  5  G.  ^  /., 
102.  Boarman  vs.  Isrctel  and  Patterson's  Ex.,  1  GUI,  381. 
We  therefore  affirm  the  judgment  of  the  court  below. 

JUDGMENT  AFFIRMED. 
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Perry  L.  and  Horatio  Trundle^  vs.  John  M.  Williams^ 
Adm.  of  Overton  Williams,  use  op  John  M.  Wil- 
liams.— December  1846. 

The  plaintiff  declared  on  a  single  bill  of  the  defendant,  who  pleaded  payment 
spedaily  to  haTO  been  made  at  certain  times,  and  in  certain  amounts,  on 
which  plea  iasue  was  joined.  The  defendant  proved  his  plea  by  the  pro- 
duction of  various  receipts  of  the  plaintiff.  The  plaintiff  then  proposed  to 
prove,  orally,  that  he  had  two  bills  for  the  same  sum,  and  that  the  receipts 
were  applicable  to  the  note  not  sued  upon.  Held  :  that  he  must  produce 
that  one,  or  account  for  its  non -production ;  otherwise,  the  parol  proof  was 
inadmissible. 

The  best  evidence  of  the  existence,  character,  and  contents  of  a  written 
instrument,  is  the  instrument  itself. 

Appeal  from  Montgomery  county  court. 

This  was  an  action  of  Debt,  commenced  on  the  30th  Octo- 
ber 1843,  on  the  following  single  bill;  of  which  oyer  had  been 
prayed. 

"$1000.— On  or  before  the  first  day  of  January  1841,  we 
jointly  and  severally,  promise  and  oblige  ourselves,  our  heirs, 
executors  or  administrators,  to  pay  or  cause  to  be  paid  to  Over- 
ion  WiUiams,  his  heirs  or  assigns,  the  just  and  full  sum  of  one 
thousand  dollars,  current  money  of  Maryland y  with  legal  inter- 
est from  date,  being  for  value  received ;  as  witness  our  hands  and 
seals  this  1st  March  1839. 

,  Perry  L.  Trundle,  (  Seal. ) 

Horatio  Trundle,  (  Seal.  ) 

Hezekiah  W.  Trundle,      (  Seal.  )  " 

On  the  back  of  which  said  note  were  the  following  endoree- 
ments,  viz  : 

'*  For  value  received,  I  hereby  assign  all  my  right,  title  and 
interest,  claims  and  demands,  of  the  within  note,  unto  John 
M.  WiUiamSy  this  6th  day  of  April  1839,  and  guarantee  the 
payment.  Overton  Williams." 

"  Interest  paid  on  the  within,  by  note,  up  to  the  first  day  of 
January  1 842.— /.  M.  TF." 

"20th  September  1842.— By  cash  on  the  within  note,  one 
hundred  dollars.— /.  M.  Wy 
40        V.4 
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^^  20th  September  1843. — By  cash  on  the  within  note,  two 
hundred  dollare.— /.  M,  W.'' 

The  defendants  pleaded^  that  the  said  single  bill  was  assigned 
for  value  received^  on  the  6th  April  1839;  by  Overton  WiUiams 
to  John  M,  Williamsy  and  the  said  Perry  L.  Trundle  paid  to 
the  said  John  M,  Williams^  for  whose  use  the  said  suit 
is  brought;  the  sum  of  $226,  in  part  payment  of  the  said  single 
bill  in  the  declaration  mentioned;  on  the  24th  February  1840; 
and  the  further  sum  of  $309.91;  in  part  payment  of  said  single 
bill;  on  the  27th  July  1840;  and  that  the  said  defendant; 
Perry,  afterwards  paid  to  the  said  John  M.  WiUiamSj  for 
whose  use  the  said  suit  is  brought,  and  to  whom  the  said  single 
bill  was  assigned  before  then,  the  interest  on  the  said  single  bill; 
up  to  the  1st  January  1842;  and  on  the  20th  September  1842; 
the  said  Perry  L.  Trundle  paid  to  the  said  John  M.  WU- 
liamsy  the  further  sum  of  $100;  and  on  the  20th  September 
1843;  the  said  Perry  paid  to  the  said  John,  the  further  sum  of 
$200;  and  this  the  said  defendants  are  ready  to  verify;  where- 
fore; &c. 

The  plaintiff  re|died;  that  the  said  defendants  have  not, 
nor  have  either  of  them;  paid  to  said  plaintiff  the  said  sum  of 
money;  in  manner  and  form  as  the  said  defendants  above,  in 
their  pleading,  have  alleged;  &c. 

To  this  replication  the  defendants  rejoined;  that  the  said 
Perry  L.  Trundle  paid  to  the  said  John  M.  WiUiams,  for 
whose  use  the  said  action  was  brought;  the  said  sum  of  money, 
in  the  bill  obligatory  in  the  said  declaration;  mentioned,  in 
the  manner  and  form  as  they;  the  said  Perry  L.  and  Horatio 
Trundle,  above;  in  their  plea  had  alleged;  and  of  this  they 
put  themselves  upon  the  country,  &c.  On  which  issue  was 
joined. 

The  jury  found  a  verdict  for  the  plaintiff. 

At  the  trial;  the  plaintiff  offered  in  evidence  to  the  juiy;  the 
single  bill;  and  endorsements  thereon. 

The  defendant,  to  support  the  issue  joined  on  his  part;  hav- 
ing first  proved  them  to  be  in  the  handwriting  of  the  plaintiff,- 
by  a  competent  and  credible  witness;  read  in  evidence  to  the 
jury  the  following  receipts : 
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<< February  4th,  1840.— Received  of  P.  L.  T.,  $225,  in 
part  payment  on  a  note  of  hand,  assigned  to  me  from  O.  TF., 
for  $1000.  John  M.  Williams.*' 

"Received  this  27th  July  1840,  of  Mr.  P.  L,  T.,  a  check 
on  the  Bank  of  Baltimore,  for  309.91,  in  part  payment  on  a 
note  of  O.  TF.,  use  of  /.  M,  TF.,  dated  Ist  March  1839. 

John  M.  Williams." 
"$100— Received  this  20th  September  1842,  of  P.  L.  T., 
$100,  in  part  payment  on  a  note  of  hand  assigned  to  me  from 
0.  W.  John  M.  Williams." 

"Sept.  SOth  1843,  then  received  of  P.  L.  T.,  $200,  in  part 
on  a  note  of  hand  for  $1000,  dated  Ist  March  1839. 

John  M.  Williams. 

Ass'd  from  O.  TFifftam^." 

Before  reading  th^  two  last  receipts  to  the  jury,  by  the 
defendants,  the  plaintiff  offered  to  admit  them  as  being  the 
same  that  were  credited  on  the  foregoing  single  bill,  coupled 
with  certain  qualifications;  which  admissions,  as  qualified,  the 
defendants  declined,  and  refused  to  receive,  and  gave  the  said 
receipts  in  evidence  to  the  jury. 

The  plaintiff,  further  to  support  the  issue  joined  on  his  part, 
having  first  offered  to  prove  them  to  be  in  the  handwriting  of 
the  said  defendant,  P.  L.  T.,  gave  in  evidence  to  the  jury  the 
following  letters,  to  wit : — 

"June  2Sth,  1840. 

Dear  Sir : — I  have  not  sold  my  tobacco  yet,  and  in  con- 
sequence of  that,  I  have  not  got  you  any  money  yet.  I  wrote 
to  Mr.  Star  of  Baltimore^  yesterday,  to  sell,  so  I  expect  to  get 
the  money  sometime  this  week;  and  if  I  do,  I  will  bring  it  to 
you  directly.    Your's  with  esteem,      Perry  L.  Trundle. 

Mx.JohnM.  WUliams.'' 

^^Dear  Sir : — ^I  shall  try  my  best  to  get  the  money  that  I  owe 
you.  I  am  going  to  send  my  corn  to  town  the  next  trip  that 
il&.  Qmly  makes,  that  will  be  about  to-morrow  week.  I  saw 
Hezekiah.  Sunday,  and  he  had  not  any  money  at  all.  I  will 
go  again  to-morrow  morning  to  see  him.  If  I  can  possibly  get 
any  mcmey  in  the  neighborhood,  I  will  get  it  for  you.  Tou 
shall  not  suffer  by  me,  if  I  can  possibly  help  it.     You  have 
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waited  longer  than  I  could  expect^  and  I  am  very  much  obliged 
to  you  for  waiting  as  long  as  you  have. 

Yours  respectfully^        Perry  L.  Trundls. 

Mr.  John  M,  WiUiams,  April  1st,  1840." 

And  the  said  plaintiff  also  offered  evidence  to  the  jury,  to 
prove  that  the  defendants,  at  the  time  the  aforesaid  single  bill, 
the  present  cause  of  action,  was  given,  executed  another  note 
or  single  bill,  to  the  said  Overton  Williams,  the  intestate  of  the 
plaintiff;  that  the  witness,  FHelder  OameU,  was  present  with  the 
defendants,  and  the  said  Overton  WUliams,  from  wh(»n  the 
defendant,  Perry  L.  Trundle,  was  about  to  purchase  the  land, 
for  which  the  present  cause  of  action  was  given,  whea  the 
witness  was  asked,  if  he  would  write  two  notes,  at  one  and 
two  years,  for  the  deferred  payments  of  the  land;  that  the  wit> 
ness  declined,  but  said  his  brother  Thofnas  would  do  it^  and 
left  the  room.  That  soon  after,  the  witness  returned,  and 
saw  his  brother  TTiomas  wnting  at  a  table.  Whereupon  the 
defendants  objected  to  the  admissibility  of  any  testimony,  shew* 
ing  the  existence  of  notes,  given  by  the  defendants  to  the  said 
Overton  Williams,  or  the  plaintiff,  John  M.  Williams,  other 
than  the  notes  or  single  bills  themselves,  without  first  laying  a 
proper  foundation  for  the  introduction  of  such  testimony;  and 
accounting  for  the  absence  of  the  notes  spoken  of;  but  the 
court,  (Wilkinson  and  Brewer,  A.  J.,)  overruled  the  de- 
fendant's objections,  and  permitted  the  said  testimony  to  go  to 
the  jury.  The  defendants  excepted  to  the  opinion  and  direc- 
tion of  the  court  to  the  jury,  admitting  the  testimony  hereinbe- 
fore objected  to.     The  plaintiff  appealed  to  this  court. 

The  cause  was  argued  before  Archer,  C.  J.,  Dorsey, 
Spence,  Magruder  and  Martin,  J. 

By  R.  J.  Bowie  and  T.  S.  Alexander  for  the  appellants. 
By  J.  Brewer  for  the  appellee. 

Dorsey,  J.,  delivered  the  opinion  of  this  court. 

The  cause  of  action,  in  this  case,  was  a  note  of  hand  or  sin- 
gle bill,  for  $1000,  drawn  by  the  appellants  in  favor  of  Over- 
ton Williams,  the  nominal  plaintiff,  by  whom,  in  about  one 
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month  after  its  date,  it  was  assigned  to  John  M.  WxUiamSy  the 
ceshii  que  use.  To  the  declaration  of  the  plaintiff  below,  the 
defendants  pleaded  specially,  certain  payments,  specifying  dates 
and  amounts,  which  they  alleged  they  had  made  to  John  M. 
Wittiaimsy  on  account  of  the  single  bill,  long  after  its  assign- 
ment to  him.  These  payments  being  distinctly  put  in  issue 
in  the  jdeadings  in  the  cause,  on  the  trial,  the  plaintiff  having 
given  in  evidence  to  the  jury  the  note  with  the  assignment 
thereon^  the  defendants  gave  in  evidence  the  receipts  of  John 
M.  Williams  for  the  disputed  payments:  which  receipts  stated 
the  payments,  for  which  they  were  given,  to  have  been  made 
on  account  of  a  note  assigned  by  Overton  WiBiams  to  John  M. 
VPittiams.  The  plaintiff,  then,  without  producing  the  note; 
or  accounting  for  its  non-production;  or  laying  any  foundation 
for  the  introduction  of  secondary  evidence  in  proof  of  its  con- 
tents; offered  oral  testimony  to  prove,  that  the  defendants^  at 
the  time  they  gave  the  note  already  in  evidence,  had  given  to 
Overton  Williams  another  note  for  the  payment  of  money. 
The  object  of  which  oral  testimony  was  to  induce  the  jury  to 
believe,  that  the  disputed  payments^  insisted  on  in  the  defend- 
ants' plea,  were  made  on  the  latter  note;  and  not  that  on  which 
the  present  action  v^as  instituted.  To  the  admissibility  of  this 
end  evidence  the  defendants  objected ;  but  the  county  court  over- 
ruled the  objection^  and  permitted  the  testimony  to  go  to  the 
jury.  In  doing  so  we  think  the  court  were  in  error.  The 
best  evidence,  of  the  existence,  character,  and  contents,  of  a 
written  instrument,  is  the  instrument  itself.  Whether  there 
were  two  notes,  for  the  payment  of  money,  given  by  the 
defendants  to  Overton  Williams y  is  a  question,  which  ought 
to  be  determined,  by  the  production  of  the  notes.  As  adminis- 
trator of  Overton  Williams  y  and  cestui  que  use  in  this  cause^ 
they  are  presumed  to  be  in  the  possession  of  John  M.  Wil- 
liams, and  for  their  non-jvoduction,  he  has  shewn  no  cause. 
If  the  note,  of  which  oral  testimony  was  offered,  had  been 
paid  up,  and  delivered  to  the  defendants,  proof  thereof  should 
have  been  adduced;  and  a  notice,  to  produce  it  at  the  trial, 
served  upon  the  defendants.  Of  the  hardship  of  his  case,  in 
this  respect,  the  plaintiff  had  no  cause  to  complain.     He  was 
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not  taken  by  surprise.  The  necessity  of  producii^  the  testi- 
mony he  offered;  was  not  for  the  first  time  made  known  to  him 
by  the  evidence  on  the  part  of  the  defendants.  The  pajnnenCs, 
asserted  in  the  pleadings  of  the  defendants,  were  made  to  him; 
he  of  course  knew  to  what  note  or  account  they  were  intended 
to  be  applied;  and  to  have  come  prepared,  with  competent 
testimony,  to  resist  the  defence  set  up  against  him,  was  his 
most  obvious  duty. 

The  judgment  of  the  county  court  is  reversed,  and  n, proce- 
dendo awarded. 

JUDGMENT  RBVEBSBD. 


Stafford  H.  Parker,  vs.  James  C.  Sedwick. — Dec.  1846. 

On  or  aboat  the  day  on  which  a  foreign  commiinon  waa  eent  off,  to  take 
evidence  oat  of  the  State,  the  plaintiff,  upon  whoee  motion  it  was  granted, 
did  not  file  in  court,  but  served  a  copy  of  hia  interrogatories  on  the  defend- 
ant.  This  is  not  such  reasonable  notice,  as  would  give  the  defendant  timelo 
exhibit  his  cross-interrogatories,  before  the  transmission  of  the  commissioB. 

In  such  a  case,  the  plaintiff  ought  to  show  affirmatively,  that  the  defendant 
had  reasonable  time  from  the  service  of  the  notice,  to  the  time  when  the 
commission  was  sent  out,  to  have  filed  cross,  interrogatories,  if  he  desired  it 
Otherwise,  the  proceedings  under  such  a  commission,  cannot  be  read  to 
the  jury. 

The  service  of  notice  of  interrogatories  on  the  opposite  party,  in  tbe  exacn- 
tion  of  a  fbxeign  commission,  is  to  accomplish  the  same  end,  as  notice  of 
the  time  and  place  of  ezecutmg  a  domestic  commission  would. 

If  evidence  be  inadmissible  on  any  ground,  when  objected  to  as  inadmissible, 
it  ought  not  to  be  received ;  and  in  reviewing  such  an  objection,  this  cooit 
is  not  confined  to  the  erroneous  reasons  of  the  county  court,  for  rejecting  it. 

Under  the  act  of  1830,  chap.  186,  where  judgment  of  the  county  ooart  ren- 
dered upon  exceptions,  affirmed  by  the  Court  of  Appeals,  would  not  be  a 
bar  to  another  action  by  the  same  plaintiff  against  the  same  defendant,  by 
reason  of  a  variance,  which  the  plaintiff  might  cure  by  amendment,  if  per- 
mitted, and  having  merits,  this  court  will  award  a  procedendo  and  a  new 
trial. 

Appeal  from  Oahert  county  court. 

This  was  an  action  of  Debt,  commenced  on  the  1st  June 
1841,  by  the  appellant  against  the  appellee,  for  the  sum  of 
$1064.57. 
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The  plaintiff  declared :  ^^for  that  at  a  CXrcuU  Superior  Court, 
&c.,  for  the  State  of  Virginia,  held  on  the  29th  December  1840^ 
the  justices  of  Caroline  county  courts  in  VtrginiOy  at  the  in- 
stance>  and  for  the  benefit  of  a  certain  Oharka  S.  Jones,  by  the 
judgment  of  the  said  courts  recovered  against  the  said  jS.  JET.  P., 
one  of  the  securities  of  the  said  J.  C.  S.^aa  administrator  otDr, 
Benjamin  Sedwick,  as  well  the  sum  of  $2000,  for  his  dama- 
ges, to  be  released  on  the  payment  of  $1054.57,  which  he  had 
sustained  by  reason  of  the  non-performance  of  certain  promises 
and  assumptions,  to  the  said  relators,  by  the  said  /.  C  S,,  as 
administrator,  &c.,  before  that  time  made,  as  also  his  proper 
oostB,  &c.,  whereof  the  said  &  JET.  P.,  as  surity,  is  convict, 
as  aforesaid,  as  appears,  d&c,  which  said  sum  of  money  has 
been  fully  paid  and  satisfied  by  the  said  iSf;  JET.  P.,  as  surety 
aforesaid,  whereby  an  action  hath  accrued  to  the  said  plaintiff^ 
to  have  and  demand,  of  and  from  the  said  /.  C.  S,,  the  said 
sum  of  money  above  demanded,  being  the  amount  of  tha 
damages,  costs  and  charges  aforesaid,  d^c,  recovered  Never- 
theless he  hath  not  paid,  to  the  damage  of  the  said  8,  H. 
P.,$2000,"d&c. 

The  defendant  pleaded :— « 

1.  Nil  debet. 

2.  Limitations. 

3.  Payment  to  jS.  JET.  P. 

To  theee  jdeas  the  plaintiff  replied  generally. 

At  the  trial  of  the  cause,  the  plaintiff  read  in  evidence  the 
record  of  a  decree  recovered  by  Charles  S,  Jones,  against  the 
present  defendant,  James  C  Sedwick,  administrator  of  Benja- 
min Sechpick,  in  a  superior  court  of  law  and  equity  of  the 
State  of  Virginia.  And  then  offered  ti)  read  a  commission 
to  take  evidence,  and  proceedings  under  it. 

The  defendant  objected  to  the  reading  of  said  commission, 
on  the  ground,  that  he  had  no  notice  of  the  time  and  place, 
and  mode,  of  executing  the  same. 

The  plaintiff  then  proved,  that  his  interrogatories  were  filed 
with  the  clerk  of  this  court  the  9th  of  September  1844,  and 
that  the  commission,  with  a  copy  of  his  interrogatories,  were 
enclosed  together,  and  sent  by  mail  to  the  commissioner  therein 
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named;  that  the  said  commission  and  copy  of  inteirogatcHies, 
with  the  other  proceedings^  were  returned  to  the  clerk's  office 
in  one  enclosm^e;  that  on  or  about  the  9th  of  September  1844, 
and  before  the  commission  was  sent  to  the  commissioner,  us 
aforesaid,  a  co))y  of  said  interrogatories  was  served  on  Augustus 
R.  SoUerSy  Esq. ,  one  of  the  attorneys  for  the  defendant,  residing 
at  or  near  Prince  Frederick  town.  On  the  part  of  the  defend- 
ant, it  was  proved,  that  the  said  counsd,  at  the  time  of  receiving 
such  copy,  stated  to  the  plaintiff's  counsel,  that  he  wanted  dme 
to  prepare  his  cress-interrogatories,  and  to  consult  A.  RcmdaUy 
Esq,y  the  associate  counsel  for  the  defendant,  about  them,  and 
that  the  said  counsel  for  the  defendant  said,  at  the  trial,  that  be 
either  notified  Mr.  Randall  of  the  fact,  that  the  said  copy  of 
the  commission  and  interrogatories  had  been  served  upon  him, 
the  witness,  or  that  he  intended  so  to  do,  and  very  [wobably 
foi^ot  it;  and  that  he  heard  no  more  of  the  commission  or 
interrogatories,  until  after  they  had  been  sent  to  Virginia^  and 
had  been  returned  here.  But  it  was  further  proved,  that  no 
crofls-interrogatories  were,  at  any  time,  filed  in  said  court.  On 
this  proof,  this  plaintiff  insisted,  that  the  said  commission  and 
the  proceedings  thereon,  were  admissible  in  evidence;  but  the 
court,  (Dorset,  C.  J.,  and  Wilkinson,  A.  J.,)  excluded 
them,  on  the  aforesaid  objection;  to  which  exclusion  the  plain- 
tiff excepted. 

The  plaintiff  then  moved  to  set  aside  the  verdict,  and  that  a 
new  trial  might  be  had,  on  the  ground,  that  the  verdict  was 
rendered  in  consequence  of  the  rejection  of  evidence  of  the 
commission  and  proceedings  thereunder,  which  are  more  par- 
ticularly stated  in  the  exception  taken  in  this  cause;  the  plaintiff 
insisting,  that  he  relied  on  such  commission  and  proceedings, 
as  proper,  competent,  and  sufficient  evidence,  in  the  cause;  and 
that  the  objection  taken  to  the  same,  at  the  trial  of  the  cause, 
operated  as  a  surprise  upon  him.  That  under  all  the  circum- 
stances detailed  in  the  bill  of  exceptions,  before  stated,  he 
ought  to  have  an  opportunity  of  submitting  his  case  to  another 
jury.     This  motion  the  county  court  overruled. 

The  plaintiff  appealed  to  this  court. 
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The  caiise  was  argued  before  Archer^  C.  J.,  Spence^ 
MiiRTiN  arid  Magruder,  J. 

By  N.  Brewbr>  of  John,  and  T.  S.  Alexander^  for  the 
appellants,  and 
By  Randall  for  the  appellee. 

Spence,  J.,  delivered  the  opinion  of  this  court. 

In  this  case,  on  motion  of  plaintiff's  counsel,  leave  was 
granted  by  the  court,  with  consent  of  counsel,  to  issue  a  com- 
miasion  to  WiUiam  S.  Triplett,  of  Richmondy  Virginia^  to  take 
testimony.  The  commission  was  issued  on  the  6th  day  of 
June  1844. 

At  the  trial  of  this  cause,  the  plaintiff,  to  maintain  the  issues 
on  bis  part,-  offered  to  read  to  the  jury,  the  commission,  and 
proceedings  under  it.  The  defendant  objected,  on  the  ground, 
that  he  had  no  notice  of  the  time,  place,  and  mode,  of  execut- 
ing said  commission;^  which  objection  the  court  sustained, 
'f  The  ]daintiff  proved,  that  his  interrogatories  were  filed  with 
the  clerk  of  the  court,  the  9th  of  September  1844;  that  the 
commission,  with  a  copy  of  his  interr(^atories,  were  enclosed 
together,  and  sent  by  mail  to  the  commissioner  therein  named. 
And  that  Aid  commission  and  interrogatories,  with  the  pro- 
ceedings under  the  commission,  were  returned  to  the  clerk's 
office.  And  further  proved,  that  on  or  about  the  9th  of  Sep- 
tember 1844,  and  before  the  commission  was  sent  to  the  com- 
missioner aforesaid,  a  copy  of  said  interrogatories  was  served 
on  the  defendant's  counsel;  who,  at  the  time  of  the  service, 
stated,  that  he  wanted  time  to  file  cross-interrogatories." 

This  court  has  repeatedly  decided,  that,  in  the  execution  of 
a  foreign  commission,  no  notice  of  the  time  and  place  of  its 
execution  was  requisite.  Ocdvert  vs.  Cox,  1  CHUy  119.  We 
should  have  supposed,  but  for  the  statement  in  the  exception, 
that  this  would  not  have  been  the  ground  on  which  the  testi- 
mony was  excluded. 

This  court  in  the  case  of  Calvert  vs.  OoXy  decided,  that,  in 
executing  a  foreign  commission,   ^^  all  the  notice  required,  is 

r 

that  of  the  interrogatories  sent  out  with  the  commisaionj  actual 
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or  constructive  notice^  should  be  given  to  the  opposite  party  in 
time  for  him  to  exhibit  cross-interrogatories^  before  the  trans- 
mission of  the  commission." 

In  this  case  there  was  proofs  that  on  or  about  the  9th  of  Sep- 
tember 1844;  and  before  the  commission  was  sent  to  the  com- 
missioner^  a  copy  of  the  plaintiff's  intern^tories  was  served  on 
the  defendant's  attorney. 

If  the  service  of  notice  of  the  interrogatories^  on  the  opposite 
party,  in  the  execution  of  a  foreign  commission,  is  to  accom- 
plish the  same  end,  as  notice  of  the  time  and  place  of  execut- 
ing a  domestic  commission,  assuredly  it  must  be  a  reasonable 
notice;  and  such  time  should  be  allowed,  between  the  service 
of  the  notice  and  sending  out  the  commission,  as  would  enable 
the  party  notified,  if  he  desired  it,  to  file  croes-interrogatoriei. 

The  evidence  in  this  case,  is,  that  the  notice  was  served  on 
the  defendant's  attorney,  on  or  about  the  9th  of  September 
1844,  and  before  the  commission  was  sent  to  the  commissioner; 
but  whether  one  hour,  one  day,  or  one  week,  does  not  appear. 
The  plaintiff,  in  this  case,  ought  to  have  shewn  affirmatively, 
that  the  defendant  had  reasonable  time,  from  the  service  of 
the  notice  to  the  time  when  the  commission  was  sent  out,  to 
have  filed  interrogatories,  if  he  had  desired  it. 

If  the  county  court  did  reject  this  evidence,  for  a  reason 
which  this  court  deems  erroneous,  (as  the  record  imports,^  yet, 
inasmuch  as  there  were  legal  grounds  for  its  rejection,  or  in  the 
language  of  this  court,  in  Sotheron  vs,  Weemsy  3  &.  4*  •'•? 
435 :  ''If  it  be  inadmissible  on  any  ground,  it  shoidd  be 
rejected;"  and  therefore  we  aflSrm  the  judgment. 

JUDGMENT  AFFIRMED. 

At  the  same  term,  after  the  affirmance,  ALEXjjfDER,  for  the 
appellant,  moved  the  court  for  a  writ  of  procedendo,  under  the 
act  of  1830,  ch.  186. 

That  act  declares,  that  in  all  cases  of  appeab  brought  by 
the  plaintiff'  (below)  upon  a  bill  of  esceptions,  when  the  judg- 
ment excepted  to  skcUl  be  affirmedj  and  it  shall  appear  to  the 
Court  of  Appeals,  that  the  substantial  merits  of  the  case  aie 
not  determined  by  the  said  judgment,  the  said  court  shall  and 
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•may,  in  their  discretion,  direct  their  clerk  to  return  the  transcript 
to  the  court,  which  gave  judgment,  with  a  writ  oi  procedendo^ 
commanding  a  new  trial,  &c.,  and  the  county  court  shall  pro- 
ceed in  such  action,  by  amendment  of  pleadings^  or  otherwise , 
as  now  practised,  &c.,  provided  that  nothing  herein  contained 
shall  authorise  the  return  of  any  transcript  in  any  cause,  where 
the  Judgment  of  the  Court  of  Appecds  wotdd  be  a  bar  to  a  new 
action  upon  the  same  cause. 

The  counsel  for  the  appellant  said^  it  appeared  from  the 
commission  which  had  been  rejected,  and  which  contained  a 
record  of  (he  Virginia  judgment,  that  on  the  5lh  Oct.  1840, 
the  justices  of  the  county  court  of  Caroline  county,  Va,y  at  the 
relation,  and  for  the  benefit  of  Charles  S,  Jones,  had  filed  a 
declaration  against  the  appellant  and  appellee  in  a  plea  of 
debt,  suggesting  a  breach  of  a  bond,  which  the  said  parties  and 
another  had  given,  for  the  performance  of  the  duty  of  adminis- 
trator o{  Benjamin  Sedvneky  deceased,  by  the  appellee;  and 
that  Janesy  by  a  decree  of  the  Circuit  Superior  Court  of 
^pattsylvaniay  rendered  on  the  6th  September  1836,  had 
recovered  against  the  appellee  here  $1054.40,  with  assets, 
which  he  had  wasted.  The  action  of  the  5th  October  1840, 
as  respected  /.  C  iSf.,  abated  by  his  non-arrest.  That  Parker 
bemg  arrested  and  not  appearing,  judgment  was  entered  against 
him  m»,  &c.  That  he  afterwards  appeared  and  pleaded: 
that  on  the  29th  December  1840,  verdict  for  $1054.67,  with 
interest  from  26th  September  1836,  and  judgment,  were  ren- 
dered against  him,  which  he  had  paid. 

The  judgment  of  the  29th  December  1840,  is,  ^Mhat  tiie 
plaintiff,  (the  justices,  &c.,)  for  the  benefit  of  the  said  C.  S, 
J.y  recover  against  the  defendant,  (S,  H.  P.,)  two  thousand 
doUarSy  the  debt  in  the  said  declaration  mentioned,  and  their 
costs  by  them  expended;  and  the  said  defendant  in  mercy,  &c. 
But  this  judgment  is  to  be  discharged  by  the  payment  of  the 
said  $1054.57,  the  damages  assessed,  as  aforesaid,  with  inter- 
est thereon,  as  aforesaid,  and  the  costs,  and  such  other  damages 
as  may  be  hereafter  assessed,  upon  a  writ  or  writs  of  scire  facias 
being  sned  out  thereon,  and  new  breaches  assigned  by  any 
person  or  persons  injured." 
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Now  the  declaration  in  this  cause^  describes  a  judgmeat 
recovered  against  the  said  S.  H.  P,j  one  of  the  sureties  of  X 
C  S.J  for  '^as  well  the  sum  of  $2Q00^  for  his  damages^  to  be 
released  on  the  payment  of  $1054.67^  current  money^  whicb 
they^  (the  justices^)  had  sustfiined  by  reason  of  the  nonperfar" 
mance  of  certain  promises  and  asswnptionSy  to  the  said  rela- 
tors^ by  the  said  J.  C.  S.,aa  admiiiistrator>  before  that  time 
made;  as  also  his  proper  costs;  whereof  the  said  fi>.  H.  P.,  as 
surety  aforesaid,  is  convict,  as  by  reference  to  the  record  and 
proceedings  will,  &c.,  which  said  judgment,  &e.,  bath  beea 
fully  paid  by  the  said  S.  H,  P.,  as  surety^"  d^c. 

It  is  clear,  then,  there  is  here  a  substantial  variance.  The 
Virginia  judgment  was  rendered  in  an  action  of  deU.  The 
judgment  i^  in  debt  for  tj^e  penalty  of  the  original  administra- 
tion bond,  for  $2Q00.  The  terms  of  its  release  are  stated.  In 
the  declaration  in  this  cause,  the  judgment  is  pleaded  upon,  as 
if  rendered  in  action  of  assumpsit.  The  sum  of  $2U00  is 
treated  as  damages,  and  the  $1054.67,  parcel  thereof,  are 
alleged  to  be  due  for  the  non-performance  of  certain  promises 
and  assumptions. 

Now,  suppose  the  appellant  were  to  commence  a  new  action 
for  money  paid,  laid  out  and  expended,  by  him,  for  the  use  of 
the  appellee,  could  the  proceedings  in  this  present  action, 
though  affirmed  by  this  court,  be  relied  upofii  as  a  bar?  As  soon 
as  pleaded  in  bar,  the  plaintiff  could  show  that  the  nature  of 
the  (iction  was  not  the  same.  It  would  appear,  that  the  money 
paid,  and  now  claimed  by  the  plaintiff,  was  not  for  a  violatioa 
of  promises  and  assumptions  of  Sedwick  to  the  relators,  &c., 
but  for  breach  of  the  condition  of  a  bond,  covenanting  to  per- 
form certain  duties  into  which  Sedwick  and  he  had  entered. 
Whether  the  form  of  action  adopted  in  Marylandy  was  debt  or 
assumpsity  the  same  variance  would  still  appear.  Moreover, 
in  this  action,  the  writ  is  in  debt,  while  the  declaration  is,  if 
any  form  at  all,  in  assumpsit.  The  proceedings  are  most 
faiformally  pleaded. 

It  is  insisted,  therefore,  that  by  reason  of  the  substantial 
variance  in  this  cause  from  the  proceedings  in  Virginia,  as 
well  as  from  the  legal  nature  of  the  plaintiff's  real  deman^i 


09  MARYLAMa  326 


Annan  «•.  Hou«k. — 1846. 


the  judgment  in  this  case  would  be  no  bar  to  another  action 
for  the  plaintiff's  claim. 

I  nak  for  a  procedendoy  non  obstanie^  the  afBrmance^  under 
the  act  of  1830^  ch.  186.  This  court  decide?  the  cause  upon 
a  point  not  disclosed  below.  In  effect ^  looking  to  all  the  facts^ 
the  judgm^it  is  a  hardi  one.  It  decides  no  merits,  and  natu* 
rally  leads  to  more  controversy,  and  all  would  desire  that  the 
merits  might  go  to  a  jury  for  decision.  The  pleadings  may  be 
amended  and  justice  done. 

Randall,  for  the  appellee,  insisted,  that  the  claim  had  no 
merits.  It  was  a  stale  demand,  originating  in  1824,  recently 
compromised  by  the  plaintiff.  The  effect  of  the  proof  in  the 
rejected  commission,  to  which  the  court  may  look  upon  this 
motion,  shows  the  plaintiff  without  merits.  Under  the  act  of 
1830,  it  should  appear  afllirmatively  to  the  court,  that  the 
merits  are  with  the  plaintiff,  or  they  will  not  award  another 
trial,  and  so  provoke  controversy.  This  is,  in  truth,  no  more 
than  an  effort  to  renew  the  motion  for  a  new  trial,  which  was 
refused  below. 

The  act  of  1830,  ought  not  to  give  more  extended  relief 
than  the  old  procedendo  acts.  That  writ  was  never  granted, 
where  it  was  seen  the  plaintiff  could  not  recover.  Evana* 
Prac.,  446.     Turner  vs.  Jenkins,  1  Har.  6f  Gill,  164. 

By  the  Court  : — 

Procedendo  and  a  new  trial  awarded  under  the  act  of  1830, 
ch.  186. 


Robert  Annan  vs.  Ezra  Houck. — December  1846. 

A  gave  his  promissory  note  to  J,  who  endorsed  it  to  If.  In  an  action  by  H 
against  A,  he  pleaded,  that  after  the  note  was  due,  and  before  the  com- 
mencement of  the  action,  a  period  of  about  five  months,  and  before  the 

.  note  was  endorsed  to  H,  J  was  indebted  to  him  in  a  large  som,  &o.,  for, 
&c.,  which  exceeds  the  amoant  of  the  note  and  the  damages  sustained  by 
H,  which  he.  A,  offers  to  sot  off,  and  allow  to  H  to  the  fhll  amount  of  such 
damages  in  bar,  &.c.  Held,  upon  general  demurrer,  that  this  plea  was  no 
bar  to  the  action. 
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A  claim  which  the  maker  of  a  note  bw  against  the  payee,  not  coDiiaeM 
with  it,  cannot  be  set  off  in  an  action  brought  bj  an  endorsee  againft  th« 
maker,  though  the  upte  was  endorsed  after  it  fell  doe. 

Any  objection  which  may  be  taken  against  a  note,  may  be  taken  againit  is 
endorsee  thereof,  if,  when  he  took  it,  it  appeared  upon  the  face  of  it  ts 
hare  been  dishonored. 

A  promisspry  note  is  oeftainly  negotiable,  as  well  after,  as  before  it  became 
d^e. 

A  set*off  means  a  cross  claim.  One,  therefore,  npon  which  the  defendant 
neTer  conld  have  sued  the  plaintiff,  cannot  be  need  as  a  set.off. 

Courts  will  give  a  liberal  constmction  to  beneficial  and  remedial  lawa,  bat 
still  it  is  the  bosiness  of  courts  to  declare,  not  make  the  law.  So  impiof^ 
ments  in  the  law  are  to  be  accompUslied  by  farther  legislation,  not  bf 
misconstruction. 

In  an  action  npon  a  promissory  note,  in  the  name  of  the  endorsee,  bonttJUtt 
and  for  valuable  eonsideration,  a  demand  in  favor  of  the  maker  againattbe 
endorser,  is  not  admissible  as  a  set.off,  although  the  note  may  hafe  been 
discredited  when  the  endorser  took  it. 

A  set.off  is  confined  to  mutual  debts  between -the  plaintiff  and  defendant  It 
is  a  privilege  unknown  to  the  common  law. 

Courts  of  law,  upon  application  to  them,  set  off  a  judgment  which  the  de- 
fendant has  againpt  the  plaintiff,  against  another  judgment  which  the 
latter  has  against  the  former. 

Appeal  from  Frederick  county  court. 

This  was  an  action  of  assumpsit^  commenced  on  the  Kkli 
October  1843^  by  Ezra  Houck  cigainst  Robert  Annan. 

The  plaintiff  declared : 

1st.  ^^That  where^  the  said  defendant^  on  the  30th  Sep- 
tember 1842^  at^  d^c.^  made  his  certain  promissory  note  in 
writings  bearing  date  the  day  and  year  aforesaid^  by  which 
said  note  the  said  defeadant,  six  months  after  date^  promised 
to  pay  Z.  Jodon^  or  order^  $271. 62^  with  interest  from  datCi 
for  value  received,  and  alleged  its  delivery  to  the  pftyee,  ^ 
endorsement  by  him  to  Ezra  Houck,  &c. 

2nd.  For  so  much  money,  by  the  plaintiff  lent  and  advanced 
to  the  defendant,  at  his  special  instance  and  request. 

The  defendant  pleaded : 

1st.  Nona$sumpsit. 

2nd.  As  to  the  said  Jirst  count,  that  the  said  promissory  note 
was  endorsed  and  assigned  to  the  said  plaintiff  by  a  certain 
SSachariah  Jodon,  the  payee  in  the  said  note,  after  the  said 
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note  was  due,  to  wit,  on  the  10th  April  1843,  at/d&c;  and 
the  said  Zachariah  Jodorij  before  commencement  of  this  suit, 
and  before  the  said  note  was  endorsed  and  assigned  to  the  said 
plaintiff,  by  the  said  Zachariah  Jodmiy  as  aforesaid,  to  wit, 
d&c.,  was  indebted  to  him,  the  said  defendant,  in  a  large  sum 
of  money,  to  wit,  &c.,  for  money  by  the  said  defendant  before 
that  time  lent  and  advanced  to,  and  paid,  laid  out  and  ex- 
pended, for  the  said  Zac/iariak  Jodoriy  and  at  his  special 
iDStaoce  and  request^  which  said  sum  of  money,  so  due  and 
owing  from  the  said  Zachariah  Jodon  to  the  said  defendant, 
as  aforesaid,  exceeds  the  damages  sustained  by  the  said  {dain- 
tiff,  by  reason  of  the  non-performance  by  him,  the  said  defend- 
ant^ of  the  said  supposed  promise  and  undertaking  in  the  said 
first  count  mentioned,  and  out  of  which  said  sum  of  money,  so 
due  and  owing  from  the  said  Zachariah  Jodon  to  the  said 
defendant,  he,  the  said  defendant^  is  ready  and  willing,  and 
hereby  offers  to  set  off  and  allow  to  the  said  plaintiff  the  full 
amount  of  the  said  damages,  according  to  the  form  of  the 
statute  in  such  case  made  and  provided;  and  this  the  said 
defendant  is  ready  to  verify,  wherefore,  &c. 

3rd.  As  to  the  said  second  count,  repeating  same  plea  in  bar 
as  to  the  first  count. 

To  these  second  and  third  pleas  the  plaintiff  demurred  gene- 
rally, in  which  the  defendant  joined.  / 

The  county  court  rendered  judgment  on  the  demurrer  for 
the  jdaintiff  below,  overruling  the  pleas  in  bar,  and  the  defend- 
ant, after  verdict,  d&c.,  on  first  plea,  appealed  to  this  court. 

The  cause  was  argued  before  Archer,  C.  J.,  Dorset^ 
Magruder  and  Martin,  J. 

By  F.  A.  Schley  for  the  appellant. 

In  this  case,  the  appellant  gave  his  promissory  note,  payable 
to  JodoHy  or  order,  six  months  after  date.  After  the  note  was 
past  due  for  some  time,  Jodon  assigned  the  note  to  Houcky  the 
appellee.  Before  the  note  was  due,  Annan,  the  dmwer,  had' 
paid'Considerable  sums  of  money,  in  the  aggregate  amounting, 
to  as  much  as  the  note,  to  Jodon,  and  for  his  use.    These 
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Bums  of  money  so  paid^  laid  out  and  expended^  &c.,  Atman 
pleaded  as  a  set-off  or  discount  to  the  note  in  the  bands  of 
Htmtky  the  assignee^  they  being  paid  for  Jodon^  and  to  Jodony 
before  the  assignment  of  the  note.  T'o  this  plea  the  [daintiff 
demurred^  and  the  court  gave  judgment  in  favor  of  the  plaintiff^ 
for  the  amount  of  the  note^  overruling  the  demurrer. 

The  appellant  will  contend^  that  this  judgment  is  erroneoas^ 
because  the  note  being  assigned  when  it  was  over-due^  Houck j 
the  assignee,  took  it,  subject  to  all  the  equities  that  existed  at 
the  time  of  the  assignment  between  the  drawer  and  assignor. 
In  other  words,  that  the  note  being  past  due,  the  assignee 
stands  in  the  shoes  of  the  assignor,  and  has  no  greater  rights, 
and  will  be  subjected  to  all  the  defences  that  the  assignor,  had 
he  sued,  would  be  subjected  to. 
In  support  of  his  views,  he  cited  the  following  references: 
1729,  ch.  20.  Bali.  Ins.  Co,  vs.  McFadon,  4  fll  ^  /.,  40. 
1829,' cA.  51 .  Clarke  vs.  Magrudery  2H.^J.y77.  1  Siev. 
N.  Prius. ,  860.  Broum  vs.  Davis,  3  Tferm,  80, 83a.  Boekm 
vs.  Sterlings  7  Term,  429.  Burr&ugh  vs.  Moss,  10  Bam.  Sf 
Ores.,  658.  21  E.  C.  L.,  128.  1  Stev.  N.  P.,  861.  3 
Kent,  91,  Ed.  1844.  O' CaOaghan  vs.  Sawyer,  5  John.,  118, 
Bank  of  Niagara  vs.  McCrackem,  18  John.,  493.  Fhrdvs. 
Stuart,  19  John.,  342.  Bridge  vs.  Johnson,  5  Wend.,  351, 
366.  Driggs  vs.  Rockwell,  11  Wend.,  508.  Evans  ps. 
Smith,  iBinney,  369.  Ritchie  and  Wales,  vs.  Moore,  4*c.,  6 
Munf.,  395.  Sargent,  et  al.,  vs.  Sottthgate,  6  Pick.,  312. 
Boylstoti  vs.  Greene,  8  Mass.,  465.  Amb'ews  vs.  Pond,  et  al., 
13  Peters,  79.    Robinson  vs.  Lyman,  10  Ct.,  30. 

By  J.  M.  Palmer  for  the  appellee,  who  contended : 

Ist.  The  act  of  Assembly  of  1785,  ch.  46,  sec.  7,  autho- 
rises the  defendant  to  file  an  account  in  bar,  or  to  plead 
discount  of  any  claim  he  may  have  against  the  plaintiff. 
Therefore  the  appellee  submits,  whether  the  defendant  in  iht 
court  below,  could,  and  was  justified,  in  pleading  a  set-off  of 
the  said  claims  and  demands  he  had  against  Zachariak  Jodon, 
to  defeat  the  plaintiff's  action,  as  endorsee  of  said  promiasory 
fiote. 
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v>hich  they  already  have  a  lien.   The  introduction  of  the  words, 
^Mands  and  tenements/'  into  the  writ  of  Jieri  facias y  immedi- 
ately after  the  words,  ^'  goods  and  chattels/'  it  has  been  under- 
stood,  was  because  of,  and  as  far  as  the  courts  could  execute  it, 
a  compliance  with,  the  requisitions  of  the  section  of  the  statute, 
which  it  is  now  supposed,  gave  so  much  business  to  the  court  of 
chancery.    Hence  his  decree  in  favor  of  the  complainant,  in 
the  case  of  Teseier  and  Smithy  against  Wyse^  in  which  there 
were  adult  defendants;  in  which  the  bill  did  not  allege  a 
deficiency  of  personal  assets,  and  in  which,  certainly  no  such 
deficiency  ccmld  be  pi'oyed.     f^rom  that  decree  an  appeal  be- 
ing taken,  it  Was  reversed  by  this  court.     See  4  0,^J,y  295, 
and  exiMressly  for  the  want  of  the  allegations  and  proof  which 
was  required  by  the  act  of  1785,  and  which  no  other  law, 
atatate  or  common,  of  this  State,  ever  had  required.     So  too 
in  6  G.  ^  Xy  446  j  speaking  of  what  is  required  by  the  act  of 
1786,  ''the  exercise  of  such  jurisdiction  must  be  warranted, 
both  by  the  pleadings  and  the  proof,  or  the  decree  cannot  be 
sustained.^'     tt  might  well  have  been  expected,  that  when  the 
hig^heai  judicial  tribunal  had  thus  decided,  there  would  have 
been  an  end  to  all  the  controversy  that  had  arisen,  or  might 
arise,  in  consequence  of  the  seeming  obsdurity  in  the  act  of 
1785.     If  the  words  of  the  law,  left  its  meaning  doubtful,  the 
interpretation  of  it,  now  given  by  the  court  of  last  resort,  could 
not  well  be  misunderstood.    T^he  act  of  1785,  gave  to  cre- 
ditoDS  who  soij^ht  a  sale  of  the  real  estate  of  their  deceased 
debtor,  the  remedy,  and  the  only  remedy  which  they  had,  for 
if  not  the  only  remedy,  how  could  it  be  necessary  to  allege 
and  to  prove,  all  that  was  required  by  that  law,  but  by  none 
other  to  be  alleged  and  proved  ?    That  law  states  the  relief 
which  it  is  designed  to  give  to  creditors,     llie  chancellor  shall 
decree  a  sale  of  the  land,  to  j»iy  the  debts.     Surely  there 
needeth  to  be  a  supplement  to  that  act  of  Assembly,  in  order  to 
give  to  the  creditors  another  fund,  in  addition  to  those  already 
provided.    A  sort  of  supplement  to  this  act,  is  supposed  to  be 
found,  not  indeed  in  any  thing  in  the  form  of  an  act  of  Assem- 
bly, but  in  the  words,  which  in  the  case  of  Curtis  against 
Uuriisy  2  Brown^s  Chan,  Cases,  633,  are  ascribed  to  the  then 
48        V.4 
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Master  of  the  Rolls :  ^^  It  is  the  practice  in  equity,  that  bond 
creditors,  coming  for  a  distribution  of  assets j  shall  have  an 
account  of  the  rents  and  profits,  which  they  could  not  have  at 
law.  The  law  gives  the  creditor  only  the  land  to  holdy  until 
he  is  satisfied.  Equity  goes  further  and  says,  that  if  the  reme- 
dy at  law  is  not  sufficient,  we  will  sell  the  inheritance  of  the 
estate;  and  if  that  will  not  do,  we  will  direct  an  account  of 
rents  and  profits  against  the  heir.**  This  was  certainly  an 
obiter  dictum.  They  are  words,  supposed  to  have  been  uttered 
by  the  Master  of  Rolls,  in  the  case  of  a  widow  suing  for  dower, 
and  a  claim,  that  the  rents  and  profits  to  which  she  was  enti- 
tled, should  be  decreed  to  her  in  that  suit.  Now  we  are 
reminded,  by  the  quotation,  that  the  law  of  England,  and 
that  of  Maryland,  is  in  some  respects  different.  Land  is  sM 
here  to  pay  debts,  while  in  England,  all  that  the  creditor  can 
usually  claim,  is  a  portion  of  the  rents  and  profits,  until  there- 
by the  debt  is  satisfied.  Owing  to  this  diversity,  we  may 
misunderstand  what  we  sometimes  read  in  the  English  books, 
about  the  creditors  being  entitled  to  rents  and  profits. 

The  law,  however,  is  frequently  stated  in  law  books,  as 
stated  above  by  the  Master  of  the  Rolls;  and  generally,  it  may 
be  noticed,  upon  the  audiority  of  that  dictum,  bond  creditors 
may  come  into  equity,  and  this  to  prevent  a  multiplicity  of 
suits.  Each  creditor  may  sue  at  law,  but  to  avoid  this  multi- 
plicity of  suits,  they  are  permitted  in  equity  to  unite  in  one 
bill,  and  therein  ask,  a  distribution  of  the  real  assets  which 
descended  to  the  heir. 

We  are  sometimes  referred  to  Bacon^s  Abridgement,  Ac- 
compt  B,  as  well  stating  ^^  the  g^dual  development  of  equity 
jurisdiction,  in  cases  of  tort,  mesne  profits,  &c.  There  we  are 
told,  that  chancery  will  not  interfere  in  favor  of  Judgment  cre- 
ditors, even  to  set  aside  a  fraudulent  conveyance,  and  to  decree 
an  account  against  the  debtor  and  owner  of  the  estate,  nor  in 
favor  of  a  mortgagee  against  a  mortgagor. 

The  question,  in  what  cases  the  chancery  court  can  decree 
an  account  of  rents  and  profits,  is  one  not  free  from  difficulty; 
and  no  wonder,  if  it  be  true,  as  the  books  tell  us,  that  the  prin- 
ciple upon  which  courts  of  equity  proceed  in  such  cases,  is  the 
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principle  of  convenience.  No  woader  then^  if  we  sometimes 
are  at  a  loes  to  ascertain  its  jurisdiction^  the  extent  of  it^  or  the 
principle  upon  which  it  is  to  be  claimed.  It  would^  indeed^ 
seem  difficult  to  prove^  that  a  man  who  has  no  title^  legal  or 
equitable,  to  land,  never  was  in  die  possession^  or  could  right- 
fully demand  possession  of  it,  has  any  claim  to  rents  and  pro- 
fits. In  the  case  of  Strike  and  McDonald,  2H.^  0,y  191,  it 
was  said,  that  where  there  has  been  any  fraud,  an  account  of  the 
rents  and  profits  will  be  ordered.  But  that  case  furnishes  no 
authority  for  the  claim  in  this  case,  and  the  law  would  be 
absurd  and  unjust,  if  the  heir  should  be  made  to  pay  rents  and 
profits  in  a  case  like  this,  when,  if  he  had  been  the  debtor,  had 
mortgaged  the  property  to  pay  the  debt,  he  is  not  accountable 
to  the  creditor  for  rents  and  profits  which  he  has  received^ 
although  the  land  furnishes  an  insufficient  fund  for  the  pay- 
ment of  the  mortgage  debt. 

According  to  every  view  which  I  have  been  able  to  take  of 
the  subject,  the  chancellor  erred  in  passing  the  order,  because, 
in  such  a  case,  he  has  no  right  to  decree  an  account  of  the 
rents  and  profits. 

A  further  remark  will  be  made.  The  court  cannot  have  the 
power,  because  it  could  not  possibly  exercise  it.  No  portion  of 
it  is  to  be  exercised  until  the  claims,  and  the  insufficiency  of 
personal  assets  are  established;  and  these  can  be  established, 
only  by  the  decree,  which  appoints  a  trustee  to  sell  the  land. 
No  order  can  be  passed  in  regard  to  the  rents  and  i^xo6\&y  pend- 
ing the  suit,  because  until  a  decree  for  the  sale,  and  actual 
aale^  and  the  ascertainment,  that  the  real,  added  to  the  personal 
assets,  do  not  pay  the  debts,  the  creditors  have  no  right  to  file 
a  bill^  or  petition,  asking  for  any  discovery,  relative  to,  or  on 
account  of,  the  rents  and  profits. 

DoRSEY,  J.,  delivered  the  opinion  of  this  court. 

The  act  of  Assembly  having  made  the  real  estates  of  deceased 
debtors,  whose  personal  estates  are  insufficient  for  the  payment 
of  their  debts,  liable  by  a  decree  of  the  court  of  chancery,  to  be 
sold  for  the  payment  of  such  debts;  should  both  real  and  per- 
sonal estate  prove  inadequate  to  such  payment,  if  rents,  issues 
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and  profits  of  such  real  estates  be^  before  the  sale^  received  by  iho 
heirs  of  the  deceased^  or  any  other  persons^  the  heirs  or  persons 
thus  receivings  will^  in  contemplation  of  a  court  of  equity^  be 
r^^arded  as  having  done  so  for  the  benefit  of  the  creditors  of 
the  deceased.  And  upon  a  proper  billy  filed  for  the  recovery 
thereof;  such  receivers  will  be  made  to  account  to  the  creditors 
for  the  rents  and  profits  by  them  received.  This  accounta- 
bility results  from  a  clear  principle  of  equity  jurisdiction^  that 
where  the  right  is  clear^  and  the  law  can  give  no  adequate 
remedy^  a  court  of  chancery  will  relieve.  Upon  the  death  of 
a  debtor^  whose  real  and  personal  estate  are  insufficient  for  the 
payment  of  bis  debts,  the  real  estate  in  equity^  is  considered 
as  appropriated  to  such  payment;  and  its  incident,  the  rents 
and  profits,  pass  with  it.  That  these  views  are  not  unsustained 
by  the  analogies  of  the  law: — See  1  Story  Eq.,  488,  512. 
March  vs.  Bennett^  1  Vem.  428.  Curtis  vs.  Curtis^  2  BrowrCs 
C  R.J  633.  Hammond  vs.  Hamm^ond,  2  BlancTs  C.  JR.,  344. 

The  accountability  in  question  being  assumed,  the  power  of 
a  court  of  equity,  when  a  proper  case  is  brought  before  it,  for 
the  exertion  of  such  a  power,  to  appoint  a  receiver  of  the  rents 
and  profits  of  the  real  estate,  or  to  impose  upon  its  occupant  an 
occupation  rent,  cannot  be  doubted.  But  does  the  record 
before  us  present  a  fit  case  for  the  e](ercise  of  such  a  power?  is 
the  question  to  be  decided  by  this  court,  in  reviewing  the 
chancellor's  order,  from  which  the  present  appeal  has  been 
takei). 

By  the  original  and  amended  bill  of  the  complainants^  no  such 
relief  is  sought;  a  sale  of  the  realty  in  aid  of  the  personalty,  for 
the  payment  of  debts,  is  all  the  relief,  in  respect  to  the  realty, 
that  is  called  for.  The  bill  alleges,  that  JEli  G.  Warfidd, 
the  deceased^  left  a  personal  estate  of  large  value,  which  came 
to  the  bands  of  his  administrators,  of  whom  the  defendant, 
Ellen  B.  Warfieldy  was  oqe^  but  that  the  personal  estate  is 
insufficient  for  the  payment  of  debts.  The  defendant,  EOen 
B.  Warfieldy  the  mother  of  the  infant  defendants,  by  her 
answer  denies,  that  the  personal  estate  is  insufficient  for  the 
payment  of  debts;  denies  the  existence  of  the  debts  claimed; 
and  pleads  the  statute  of  limitations  in  bar  of  their  recovery. 
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After  a  great  variety  of  testimony  was  taken  by  the  parties^ 
under  a  commission  issued  for  that  purpose^  no  part  of  which 
showed  the  insufficiency  of  the  personal  estate  for  the  payment 
of  debts,  or  that  any  other  debts  existed,  other  than  those  due 
to  the  complainants;  and  although  the  complainants  had  caused 
no  audit  to  be  made  as  to  the  personal  estate,  and  had  exhibited 
an  inventory  of  the  deceased's  personal  estate,  appraised  at  the 
sum  of  $4173.76,  and  had  given  evidence  also  of  a  debt  of 
$1000  due  to  the  deceased  Nicholas  Owens,  one  of  the  com- 
I^ainaxits  filed  his  petition,  in  the  court  of  chancery,  alleging, 
that  the  real  estate  of  the  deceased,  ever  since  his  death,  had 
been  in  the  possession  of  his  widow,  JBUen  B.  Warfteldy  who 
was  cultivating  it  so  wastefuUy  and  unskilfully,  as  greatly  to 
lessen  its  value;  and  that  he  had  reason  to  apprehend  the  same 
system  of  husbandry  would  be  continued,  unless  restrained  by 
jsaid  court;  and  <<  further,  that  he  has  great  reason  for  fear- 
ing, and  verily  believes,  that  said  real  estate  if  now  brought 
into  the  market,  would  not  sell  for  a  sum  sufficient  to  pay  all 
the  debts  due  by  the  deceased."  The  petition  also  prays  for 
the  appointment  of  a  receiver,  or,  in  the  event  of  its  being 
deemed  expedient  to  permit  EUen  B.  Warfield  to  retain  pos- 
session ^  that  she  should  be  charged  with  an  occupation  rent; 
and  that  an  injunction  may  issue,  to  restrain  her  from  culti- 
vating the  land  in  a  wasteful  and  unhusbandlike  manner; 
and  from  wasting  the  land  in  any  manner,  or  destroying,  or 
injuring  or  cutting  the  wood  or  timber  thereon,  except  for  the 
necessary  purpose  of  the  farm.  Mrs,  Warfield,  having  filed 
her  answer,  denying  all  the  material  allegations  in  the  pe- 
tition, a  great  variety,  of  testimony  was  taken  by  the  parties; 
and  upon  its  return  to  the  chancery  court,  the  order  of  the 
28th  of  April  1846  was  passed,  directing  an  injunction  to  issue 
as  prayed  for  in  the  petition,  and  placing  Mrs.  Warfield  un- 
der an  occupation  rent,  to  be  adjusted  by  the  auditor.  From 
this  order  an  appeal  was  taken  by  Mrs.  Warfield,  and  the 
propriety  of  its  passage,  upon  the  proceedings  and  proofs  be- 
fore the  chancellor?  is  the  question  which  this  court  are  called 
pn  to  determine. 
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After  an   attentive  perusal  of  the  petition,   answer,  and 
testimony  taken   in   relation  thereto,  we  are  unable  to  dis- 
cover any  suflScient  giound  for  granting  the  injunction,  which 
has  been   ordered.     And  looking  to  the  whole  record,  and 
the  proofs  therein  contained,  there  is  quite  as  little  ground 
for  the  chancellor  imposing,  at  the  instance  of  the  petitioner, 
Owens,  an  occupation  rent  upon  the  defendant,  Mrs.  War- 
field.     To  entitle  the  petitioner  to  such  an  order,  he  must 
show,  that  it  was  necessary  for  his  protection  from  loss,  or 
that  he  had  a  right  to  demand  it,  because  of  the  certainty, 
or  strong  probability,  that  the  real  and  personal  estate  of  the 
deceased,  would  be  insufficient  for  the  payment  of  his  debts. 
Has  this  been  done?  is,  then,  the  natural  inquiry.     It  is  true, 
that  in  his  petition  he  has  sworn,  ^Hliat  he  has  great  reason 
for  fearing,  and  verily  believes,  that  said  real  estate,  if  now 
brought  into  the  market,  would  not  sell  for  a  sum  sufficient  to 
pay  all  the  debts  due  by  the  deceased."     But  fear  and  belief, 
unsustained  by  facts,  establishing  their  probability,  or  shewing 
them  to  be  well  founded,  are  not  a  sufficient  foundation  for 
the  interposition  of  a  court  of  equity,  by  way  of  injunction,  or 
the  imposition  of  an  occupation  rent,  in  a  case  like  the  present. 
He  who  seeks  such  relief  must  show  himself,  in  equity  and 
conscience,  entided  to  it:  that  he  has  rights,  which  need,  and 
deserve  such  protection.     Is  such  the  predicament  of  the  pe- 
titioner?   By  his  own  proof  he  has  shown,  that  the  appraised 
value  of  the  deceased's  personal  estate  in  the  inventory  there- 
of, was  $4173.76,  and  that  one  of  the  debts  due  to  the  de- 
ceased, which  Mrs.  Warfield,  expected  to  receive  and  apply 
to  the  payment  of  his  debt,  was  one  thousand  dollars;  and  that 
the  value  of  the  real  estate  was  five  thousand  dollars.    The 
amount  of  the  debts  claimed  by  the  complainants,  if  fully  es- 
tablished, is  between  three  and  four  thousand  dollars;  and  that 
there  is  now,  or  ever  was,  any  other  creditor  of  the  decedent, 
the  record  furnishes  no  proof.     In  such  a  condition  of  this  case 
what  standing  has  the  petitioner  in  a  court  of  equity,  when 
asking  an  injunction,  and  the  assessment  of  an  occupation  rent, 
against  the  widow  of  the  deceased,  who  lives  upon  the  land  of 
the  deceased,  and  with  the  rents  and  profits  thereof  supports 
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herself  and  his  infant  children.  The  real  estate  of  a  deceased 
debtor^  is  not  primarily  liable  for  the  payment  of  his  debts. 
For  that  purpose  it  is  but  an  auxiliary  to  the  personal  fund ; 
and  is  only  answerable  to  creditoi-s,  to  the  extent  of  its  defi- 
ciency. In  the  case,  as  now  before  us,  upon  the  proofs  in  the 
record  the  personal  estate  appears  to  be  sufficient  for  the  pay- 
ment of  debts,  and  there  is,  therefore,  no  ground  for  the  com- 
plainant's pursuit  of  the  realty;  much  less  for  the  injunction 
and  occupation  rent,  which  have  been  granted  at  the  instance 
of  the  petitioner.  And  it  is  a  fact  somewhat  remarkable,  that 
the  '^fear  and  belief"  of  the  petitioner,  upon  which  the  chan- 
cellor's order  was  founded,  were  not,  that  the  real  and  per- 
sonal estates,  united,  would  prove  insufficient  for  the  payment 
of  debts;  upon  which  hypothesis,  only,  could  the  order  of  the 
chancellor  be  sustained;  but  that  the  petitioner  '^has  great  rea- 
son for  fearing,  and  verily  believes  that  said  recU  estate,  if  now 
brought  into  market,  would  not  sell  for  a  sum  sufficient  to  pay 
all  debts  due  by  the  deceased."  For  aught  that  has  been 
sworn  to  in  that  petition,  the  personal  estate  may  have  been 
ami^y  sufficient  for  the  payment  of  debts;  and  the  petitioner 
may  not  have  a  semblance  of  right  to  pursue  the  realty. 

This  court  will  sign  a  decree,  reversing  the  order  appealed 
from^  with  the  costs  of  this  appesd  to  the  appellant,  and  dismiss- 
ing the  petition  of  the  appellee  on  which  the  order  appealed 
from  is  founded. 

ORDER  REVERSED,  AND   FETmON 

DISMISSED   WITH    COSTS    OF   APPEAL. 


JoBN  Bevans  vs,  William  Sullivan,  Peter  Ritner,  and 

Thomas  Beers. — December  1846. 

B  filed  his  bill,  chargingr  a  partnership,  entered  into  between  himself  and 
three  others,  in  a  special  basinoss,  by  verbal  contract:  that  it  continued 
aboot  a  year,  at  the  end  of  which  time,  be  voluntarily  withdrew,  appre. 
hending  injury  from  the  misconduct  of  his  co-partners.  The  object  of 
the  bill  was  to  procure  an  account,  and  payment  over  of  his  portion  of  the 
profits.     One  of  the  partners,  in  his  answer,  denied  the  existence  of  the 
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partnership,  and  claimed  that  B  was  employed  by  him  for  hire.  The  two 
other  partners  admitted  the  partnership  in  their  answers,  and  consented  to 
an  account.  Hjeld,  that  the  answers  of  the  two  who  admitted  the  partner, 
ship,  were  not  evidence  ogainst  the  third  partner,  who  denied  its  ezistenoo. 

The  {general  rale  is,  Ihat  the  answer  of  one  defendant  is  not  evidence  agaiaii 
his  co-defendants. 

The  fact  of  the  alleged  existence  of  two  partnerships,  one  of  which  wm 
eonstitnted  of  throe  persons,  the  other  of  the  same  three  and  another,  will 
not  make  the  answer  of  one  of  the  three  admittingr  the  partnership,  e?i- 
dence,  at  a  partnerthip  act,  against  his  other  two  partners,  and  thai 
establish  the  existence  in  fact  of  the  partnership  between  the  foar,  a^init 
the  denial  in  the  answer  of  one  of  the  three  partners.  Sucfh  a  state  of  fiketi 
does  not  make  an  exception  to  the  general  rale. 

When  one  partner  is  permitted  by  his  answer  to  testify  against  a  firm,  of 
which  he  is  a  partner,  it  ought  to  be,  because  he  is  testifying  sgainst  bim^ 
self,  as  a  member  of  the  firm. 

Difficulties  to  be  encountered  m  statiflg  accounts,  are  fto  grounds  why 
accounts  ought  not  to  be  decreed,  where  the  court  peroeivee  they  tie 
necessary  to  the  rights  of  the  parties,  and  ends  of  justice. 

Every  reasonable  presumption  will  be  made  against  those  partners,  whose 
fault  it  is  tliat  the  books  of  accounts  of  a  partnership  are  imperfectly  kept } 
and  if  they  claim  to  be  entitled  to  other  credits  than  those  to  which  the 
books,  at  the  close  of  the  partnership,  entitle  them,  it  is  usual  to  require  of 
them  very  strict  proof. 

Circumstances  stated,  under  which  a  courtof  equity  will  infer  the  existence 
of  a  partnership,  in  opposition  to  an  answer  denying  it. 

Where  a  bill  alleged  a  partnership  to  have  commenced  and  terminated  at  a 
particular  day,  and  the  proof  established  its  commencement,  a  partner  who 
insists  that  it  was  dissolved  at  an  earlier  period  than  that  alleged,  wili  hate 
to  prove  it. 

For  personal  services  rendered  by  a  partner,  no  compensation  can  be  claimed, 
without  proof  of  an  express  agreement,  that  he  should  be  compensated  for 
them. 

Affeai^  from  the  Equity  »de  of  Allegany  county  court. 

The  bill  in  this  case  was  filed  on  the  29th  September  1841; 
by  the  appellant^  and  stated^  that  on  Ist  September  1840^  Mm 
Bevtms  and  Thomcts  Beers  y  Peter  Ritner  and  William  Sulli- 
van,  entered  into  a  verbal  agreement,  to  become  co-partners  iof 
the  butchering  business,  in  equal  shares  as  to  profit  and  1o8b; 
that  it  was  agreed,  that  J,  B,  should  be  the  active  partner, 
should  erect  a  slaughter  house,  buy  and  butcher  the  cattle,  sell 
the  meat,  and  collect  the  proceeds  of  all  sales,  except  to  the 
partners;  that  in  consideration  of  the  extra  services,  he  was  to 
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By  R.  J.  Bowie  and  Alexander^  who  relied  upon  the 
Mowing  rule  of  Montgomery  county  court : 

March  term,  1843. — Ordered,  that  the  notice  of  motion  for 
final  ratification  of  trustee's  saleymade  under  the  second  section 
of  the  act  of  1840,  ch.  109,  shall,  at  least  one  month  before  the 
passage  of  the  final  ratification,  be  served  upon  all  the  parties 
interested  therein,  or  published  for  three  successive  weeks  in 
such  newspaper  or  newspapers  as  the  clerk  of  the  county  shall 
prescribe,  agreeably  to  the  provisions  of  the  act  of  Assembly  in 
such  case  made  and  provided. 

And  then  contended : 

Ist.  There  was  no  error  in  the  judgment  of  the  court  below, 
in  overruling  the  motion  to  strike  out  the  order  of  final  ratifica- 
tion,* there  being  no  foundation  laid  to  wanlant  the  court  in 
thus  setting  aside  its  own  proceedings. 

2nd.  That  the  sale  made  by  the  trustee,  was  made  in  strict 
Conformity  to  the  terms  of  the  decree. 

3rd.  That  the  property  was  sold  for  a  full  equivalent,  and 
there  was  no  such  inadequacy  of  price,  as  would  justify  the 
court  in=  settii^  aside  the  sale  on  that  ground. 

Martin,  J.,  delivered  the  opinion  of  this  court. 

This  case  comes  before  us,  by  an  appeal  from  ah  order  of 
Manigomery  county  court,  as  a  court  of  equity,  pronounced 
on  the  2nd  of  July  1844;  finally  ratifying  and  confirming  a 
report  of  sales,  which  had  been  made  by  a  trustee  of  the  court. 

The  order  directs,  that  the  sales  within  reported  be  ratified 
and  confirmed,  no  cause  to  the  contrary  thereof,  having  been 
shewn;  although  notice  appears  to  have  been  given,  as  directed 
by  the  rule  of  that  court,  in  pursuance  of  the  act  of  Assembly, 
1840,  chap.  109. 

The  act  of  Assembly,  to  which  the  court  refer  in  their  order, 
provides : 

^^  That  any  sale  made  and  reported  during  the  recess  of  the 
courts  by  any  trustee,  under  the  decree  of  any  county  court,  as 
a  court  of  equity,  on  being  filed  in  the  clerk's  office,  shall  stand 
for  final  ratification,  without  the  necessity  of  procuring  a  nisi 
order  thereon;  provided  there  shall  be  entered  on  the  docket  a 
43        V.4 
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notice  of  motion  for  final  ratification  thereof,  to  be  given  or 
published  in  such  form  as  the  rules  of  said  courts  respectively 
prescribe." 

The  rule  prescribed  by  the  courts  in  pursuance  of  this  act  of 
Assembly,  is  as  follows : 

'^  Ordered,  that  the  notice  of  motion  for  final  ratification  of 
trustee's  sale,  made  under  the  second  section  of  the  act  of  1810, 
chap.  109,  shall,  at  least  one  month  before  the  passage  of  the 
final  ratification,  be  served  upon  all  the  parties  interested  there- 
in, or  published  for  three  successive  weeks  in  such  newspaper 
or  newspapers  as  the  clerk  of  the  county  shall  prescribe,  agree- 
ably to  the  provisions  of  the  act  of  Assembly." 

It  appears  from  the  record,  that  the  complainant,  on  the 
16th  of  May  1844,  entered  on  the  docket,  notice,  that  he  would 
tiiove  for  a  final  ratification  of  the  sale,  at  the  ensuing  July  term 
of  the  court.  Service  of  this  notice  was  admitted  by  the  sppe]- 
lee,  on  the  18th  of  May  1844,  and  is  proved  to  have  been  served 
on  the  appellant,  on  the  Ist  of  June  1844,  by  the  return  of  the 
deputy  sheriff.  As  therefore  more  than  one  month  elapsed 
between  the  period  of  the  notice  and  the  order  of  ratification, 
the  rule  of  the  court  was  strictly  complied  with,  and  no  just 
exception  can>  on  this  ground,  be  taken  to  the  order  of  rati- 
cation. 

The  decree  of  the  couiHy  court,  of  the  13th  of  May  1843,  by 
which  the  lands  mentioned  in  the  bill  were  ordered  to  be  sold, 
fvovides,  that  the  trustee  shall  execute  a  bond  in  the  penalty  of 
six  thousand  dollars. 

A  bond  was  executed  by  the  trustee,  in  a  penalty  of  five 
thousand  dollars.  This  bond  was  accepted  by  the  court;  and 
the  report  of  sales  by  the  trustee,  in  which  he  states,  that 
Henri/  Valdenar  had  become  the  purchaser  of  the  property, 
and  had  complied  with  the  terms  of  sale,  was,  as  we  have  seen, 
finally  ratified  on  the  2nd  of  July  1844. 

Under  such  circumstances,  the  counsel  for  the  appellant  has 
contended,  that  the  order  of  ratification  is  to  be  set  aside,  and 
the  sale  vacated,  on  the  ground,  that  the  penalty  in  the  bond 
executed  by  the  trustee,  although  accepted  by  the  court,  was  in 
a  sum  less  than  that  specified  in  the  decree. 
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hx  cases  of  this  kiod^  the  court  is  regarded  as  the  vendor 
of  the  property,  with  whom  the  contract  of  sale  is  made, 
through  the  instrumentality  of  a  trustee.  As  the  agent  of  the 
coart^  by  whom  the  sale  is  accomplished,  the  trustee  is  required 
to  execute  a  bond  for  the  faithful  performance  of  the  duty 
eplrust^  to  hini}  but  the  penalty  in  which  that  bond  is  to  be 
taken,  rests  in  the  discretion  of  the  court,  and  may  be  enlarged 
or  diminished^  according  to  the  circumstances  of  the  case.  It 
is  a  matter  between  the  court  and  their  trustee,  intended  for  the 
protection  of  those  interested  in  the  distribution  of  the  purchase 
money,  and  cannot,  in  any  respect,  affect  the  validity  of  the 
sale. 

It  is  certainly  an  established  principle,  that  a  decree  cannot 
be  altered,  aAer  it  has  been  enrolled,  except  by  a  bill  of  review, 
or  by  a  petition  in  writing  for  a  rehearing,  if  the  term  has  not 
passed,  and  the  decree  is  still  under  the  control  of  the  court. 
This  rule,  however,  relates  only  to  the  decree,  so  far  as  it  acts 
upon  the  subject  of  the  bill,  and  has  no  application  to  that  part 
of  it,  which  is  merely  directory  as  to  the  mode  in  which  it  is  to 
be  enforced. 

The  order  of  ratification  is,  we  think,  free  also  from  this 
pbjection,  and  it  must  be  affirmed. 

ORDER  i^FFIRMKD. 


WiLLLAM  E.  MaYHEW  AND  OTHERS,  VS.  WiLLIAM  GrAHAM, 

AND  William  S.  Pawson.— /?€ce«n6^  1846. 

In  an  action  at  law  to  recover  the  valae  of  materials  furnished  to  a  Tossel,  it 
appealed  that  the  plaintiff  had  sold  and  delivered  them,  upon  the  request 
of  B,  to  whom  they  were  charged  on  the  books  of  the  plaintiff;  that  a 
month  before,  B  had  executed  a  bill  of  sale  of  the  vessel  to  the  defendants, 
who  immediately  after  took  the  oaths  of  ownership  under  the  acts  of  Con. 
grass,  and  had  a  register  executed  in  their  own  names,  one  of  them  being 
therein  described  as  master.  The  vessel  sailed  on  her  voyage.  The  plain- 
tiA  offered  in  evidence  the  application  of  the  defendants  for  insurance  on 
her  hoU  and  freight,  and  the  policies  issued  thereon,  dafed  about  a  month 
.after  the  soppHes  were  furnished.    The  plaintifi  stated,  that  the  oH<»ct  ff 
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offering  the  order  for  insurance,  and  the  policies  in  evidence*  was  to  ihev 
a  continuing^  title  in  the  defendants  to  the  vessel,  from  the  exemtioa  of 
the  bill  of  sale  to  the  date  of  the  order.  Held,  that  the  evidence  was 
admissible. 
Prior  to  the  6th  October,  B  was  the  owner  of  a  vessel.  On  the  15th  Novem. 
her,  as  owner,  he  chartered  her  to  H  for  a  voyage,  to  be  paid  freight  a  sum 
certain  by  the  month,  and  agreed  to  put  her  in  good  repair  to  pros*, 
cute  the  contemplated  voyage.  On  the  10th  December,  the  plaintifis,  at 
the  request  of  B,  sold  and  delivered  him  supplies  for  the  vessel,  on  aiz 
months'  credit.  The  master  of  the  vessel  was  appointed  by  H.  Sbe  per- 
formed  her  voyage,  and  returned  to  her  port  of  departure  in  about  eight 
months.  It  also  appeared,  that  on  the  6th  October,  B  executed  a  bill  of 
sale  of  the  vessel  tP  the  defendants,  who  thereupon  subscribed  the  osoaJ 
oaths  at  the  custom  house,  and  took  out  a  register  in  their  own  names. 
After  the  vessel  sailed  on  her  voyage,  they  effected  insurance  upon  her 
hull  and  freight,  payable  to  themselves  in  case  of  loss.  During  the  months 
of  October  and  Nmewher^  she  was  in  the  possession  of  B,  and  after  the 
charter,  in  the  possession  of  H,  The  defendants  had  no  possession,  and 
exercised  no  control  over  the  vessel,  until  after  her  return,  when  they 
sold  her.  Immediately  after  the  vessel  sailed,  the  defendants  gave  H 
notice  to  pay  the  freight  to  them.  In  an  action  by  the  material  men 
the  defendants,  for  the  purpose  of  ehowing  that  they  held  the  title  te 
the  soid  veeeel,  under  the  hiU  of  «a/e,  in  trust,  as  a  security  to  pay  £*« 
note,  dated  7th  October,  payable  at  four  months,  proposed  to  prove,  that  B 
was  their  debtor  upon  that  note ;  that  they,  on  the  21st  January,  took 
an  assignment  of  the  charter  party  from  B,  expressed  **to  secure  saoh 
note,*'  the  vessel  "mentioned  therein  having  been  transferred  to  theoi 
before  the  charter  was  made,"  and  to  prove  such  note  and  assignment;  that 
B  gave  the  defendants  credit  for  the  premium  of  insurance  paid  by  them; 
that  the  freight  received  by  defendants,  was  credited  to  B  by  defendants  oa 
account  of  said  note,  and  the  proceeds  of  her  sale  were  likewise  credited  by 
them  to  B.  Held,  by  the  county  court,  that  the  note,  assignment  of  the 
charter  party,  entries  pf  charges  apd  credits  on  the  books  of  either  B  or  tks 
defendants,  were  inadmissible  for  the  purpose  for  which  they  were  offend. 
Affirmed  upon  appeal  by  a  division  of  this  court. 

Upon  the  whole  evidence,  the  county  court  refused  to  instruct  the  jury : 
1st.  That  there  was  no  evidence  from  which  the  jury  might  infer,  that  B 

acted  as  the  agent  of  the  defendants,  in  purchasing  said  supplies,  or  that 

he  had  any  authority  or  directions,  express  or  implied,  from  defendants  tfi 

purchase  the  same  on  their  account. 
2nd.  That  although  the  supplies  were  delivered  for  the  use  of  the  vessel*  yst, 

if  they  were  sold  to  B,  on  his  own  credit,  and  not  upon  the  credit  of  the 

defendants,  the  plaintiffs  cannot  recover. 
3rd.  That  if  sold  to  B,  upon  his  special  personal  request,  the  plaintiffii  eaa- 

not  recover,  although  applied  to  the  use  of  the  legal,  general  ownen, 

under  the  bill  of  sale  and  register. 
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4th.  That  if  the  jury  helieve,  that  B  had  the  possesiioD  and  control  of  the 
veeael  after  the  date  of  the  bill  of  sale,  and  ezercind  acta  of  ownership  oyer 
her,  and  directed  how  she  should  be  managed,  that  he  continued  to  have 
soch  possession  and  control — made  the  charter  party — ^that  H  appointed 
the  master,  and  that  the  defendants  never  had  any  possession  or  control 
from  the  time  of  the  execution  of  the  charter,  until  the  completion  of  the 
Toyage,  and  in  no  way  interfered  with  said  yessel  or  charter,  except  to  re. 
quest  If  to  pay  them  the  freight ;  that  then  B  was  owner,  so  far  as  to  be 
competent  to  execute  the  charter,  and  his  stipulations  in  the  charter  did  not 
raise  nny  atsumpiit  on  the  part  of  the  defendants,  to  pay  for  the  supplies  in 
question. 

9kh.  That  although  the  jury  may  find,  the  defendants  were  the  legal,  general 
owners  of  the  Yessel — took  possession  of,  and  sold  her  after  the  voyage  was 
completed — assented  to  the  making  of  the  charter,  or  made  no  objection  to 
it  after  it  was  made,  stiU,  if  the  supplies  were  furnished,  upon  request  of  B, 
in  fulfilment  of  the  charter,  the  plaintiffs  cannot  recover. 

6th.  That  if  the  jury  find  that,  at  the  time  when  the  charter  was  executed,  B, 
by  the  permission  of  the  defendants,  had  the  possession  and  control  of  the 
vessel — had  had  previous  possession  and  acted  as  owner,  then  it  was  compe. 
tent  for  him  to  makeisaid  charter  as  owner,  and  to  recover  the  freight  thereon 
for  his  own  use,  and  was  responsible  for  said  supplies,  and  the  defendants 
were  nut  responsible  as  general  owners,  whether  the  plaintiffs  knew  that 
the  defendants  were  such  owners  or  not,  provided  the  supplies  were  sold  to 
B,  upon  his  special  request,  were  charged  to  him ;  and  the  jury  believe,  that 
Of  one  of  the  plaintiffs,  advised  the  defendants  to  procure  the  assignment  of 
the  charter. 

7th.  That  if  the  jury  find,  that  the  legal  title  to  the  vessel  was  in  the 
defendants,  M,  F,  and  M  ;  yet,  if  they  believe,  they  held  such  title  for  the 
use  of  the  firm,  W EM ^  Co.,  which  included  another  partner,  that  the 
firm  procured  insurance,  and  requested  Hio  pay  the  freight  to  said )Snn,  by 
reason  of  the  beneficial  interest  they  had,  and  not  as  general  owners,  then 
the  fact  of  obtaining  such  insurance,  is  not  evidence  of  such  ownership  as  to 
charge  them,  the  defendants,  as  owners* 

8th.  That  if  the  jury  find,  that  B  never  did  deliver  the  actual  possession  of  said 
vessel  to  the  defendants,  or  any  of  them,  in  pursuance  of  the  bill  of  sale,  and 
the  defendants  never  took  possession  of  her  until  her  return — then  the  title 
of  the  defendants  was  never  perfected,  so  as  to  render  them  responsible  for 
any  supplies  furnished,  upon  the  request  of  B,  after  the  ezecotion  of  the 
charter  party,  while  he  held  possession  and  had  control  as  owner  of  said 
vessel. 

9th.  That  if  the  jury  find  from  the  evidence,  that  the  supplies  furnished  or 
delivered  for  the  use  of  the  vessel,  were  sold  to  B,  upon  his  credit,  and  not 
upon  the  credit  of  the  defendants,  then  the  plaintifiis  are  not  entitled  to  re- 
cover, unices  the  jury  find  from  the  evidence,  that  B  was  the  agent  of  the 
defendants  in  purchasing  the  same  from  the  plaintifiTs. 

All  which  refusals  were  affirmed,  upon  appeal,  by  a  division  of  this  court. 
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Appeal  from  Baltimore  county  court. 

This  was  an  action  of  assumpsit^  brought  to  May  terai 
1842^  of  said  county  courts  by  the  appellees  against  W,  E, 
Mayhew  (f  Co.j  the  firm  consisting  of  WUliam  E.  Mayhtw^ 
William  D.  Miller^  Alexander  Fishery  and  Gorham  Brooks, 
Errors  of  pleading  and  misjoinders  of  parties  were  mutually 
waived.  The  defendants  pleaded  non  assumpsit ,  and  the  ver* 
diet  was  for  the  plaintiffs. 

1st  Exception.  At  the  trials  the  plaintiffs  gave  in  evidence 
by  Henry  Hinkley,  that  between  the  15th  and  20th  November 
1841;  Hugh  Boyle  called  at  the  store  of  the  jdaintiffa  and  had 
some  conversations  with  one  of  the  plaintiffs^  and  requested  him 
to  go  and  examine  tlie  ground  tackling  of  the  brig  Harriet^  U> 
see  if  they  would  do  for  a  voyage  to  the  coast  oiAfrioa.  Thai 
afterwards  B,  called  several  times^  and  had  conversations  with 
said  W.  Graliamy  and  though  he,  the  witqess,  did  not  hear 
all  that  passed  between  said  B.  and  G.^  he  knows  that  the 
claims  charged  in  the  account  now  produced  and  shown  to 
witness,  to  wit : — 

<' Baltimore,  lOth  December  1841. 
Mr.  Hugh  Boyle  bought  of  William  Graham^ 

90  fath.  1  inch  chain,  wg.  6570  lbs.,  a  7^  cts.^  $417  75 

60    *'    I   do.      ''      ''    2760    "    a7f    "       213  90 


$631  65'' 

Were  certainly  sold  by  the  jdaintiffs  to  said  £  ,  for  the  said 
brig  Harriet,  at  the  prices  stated  in  the  account.  That  said 
chains  were  ordered  about  the  20th  November,  and  deUvered 
to  the  drayman  of  said  Zj.,  on  or  about  the  10th  December, 
and  that  on  the  same  day  they  were  charged  to  the  said  JB.,  in 
the  books  of  the  plaintiffs.  That  a  day  or  two  afterwards,  or 
perhaps  the  same  day,  the  witness  as  clerk  of  the  plaintiffs, 
made  out  said  account  of  said  chains  against  said  B,,  and 
carried  and  delivered  the  same  to  said  B.  That  he,  the  wit- 
ness, understood  the  said  chains  were  sold  on  a  credit  of  mx 
months,  and  that  B.  was  to  give  his  note  for  them  accordin^y. 

Upon  cross-examination  the  witness  stated,  that  a  short  time 
after  the  plaintiffs  heard  that  B.  had  become  insolvent,  he,  the 
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witness^  heard  Graham  say^  that  he,  0,y  had  advised  W.  E. 
MayheWy  to  procure  from  Boyle y  an  assignment  of  the  charter 
party  for  said  brig  Harriet ^  that  had  been  made  by  Boyle  to 
James  Hall, 

Upon  further  examination-in-chief,  the  said  witness  testified, 
that  B.  failed  in  a  few  days,  perhaps  a  week  or  less,  after  the 
delivery  of  said  chains.  That  since  this  suit  was  brought,  he 
has  heard  said  Graham  say,  that  said  May  hew  had  stated  to 
him,  that  he,  M.y  did  not  consider  himself  personally  respon* 
flible  for  the  said  chains,  but  that  he  thought  that  the  brig  was 
liable.  That  after  tlie  sale  and  delivery  of  the  said  chains,  he 
often  heard  said  G,  say,  that  he  supposed  that  said  B.  was  the 
owner  of  said  brig,  at  the  time  when  the  sale  of  said  chains 
liras  made  to  him. 

The  plaintiffs  then  read  in  evidence  the  bill  of  sale  convey- 
ing the  entire  interest  of  the  brig  Harriet  from  Boyle  to  WU- 
Ham  E,  Maykew,  Alexander  Fisliery  and  William.  D.  Miller, 
bearing  date  the  6th  October  1841 ;  it  being  admitted  to  have 
been  executed  by  Boyle,  and  delivered  to  the  grantees  therein 
named. 

The  plaintiffs  further  gave  in  evidence  by  Ring,  that  he  was 
a  clerk  in  the  ci!istom  house  in  the  city  of  Baltimore,  in  the 
year  1841;  and  that  on  the  8th  day  of  October  of  that  year, 
tV.  E.  M.,  A.  P.,  and  W.  D.  M.,  appeared  in  said  custom 
house,  and  in  pursuance  of  the  laws  of  The  United  States, 
took  out  a  register  for  said  brig,  and  made  the  oath  therein 
contained,  in  which  register  it  was  recited,  they  "  In  pursuance 
of  an  act  of  the  Congress,"  ice,  W.  E.  M.,  A,  P.,  and 
W.  D.  M.,  of  Baltimore,  &c.,  "having  sworn  that  they  are 
the  only  owners  of  the  ship  or  vessel  called  the  Harriet  of  Bal- 
iimore,  whereof  Alexander  Fisher  is  at  present  master,  &c.  j 
and  also  proved  the  oath  of  ownership  subscribed  by  the  said 
defendants,  dated  8th  October  1841,  and  on  which  said  regis- 
ter was  granted. 

The  witness,  Ring,  further  testified,  that  Fisher  was  named 
and  sworn  as  master  of  said  brig,  at  the  time  when  said  registry 
was  made. 
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Upon  cross-examination  the  said  witness  testified^  that  said 
FHsher  was  a  merchant,  of  the  firm  of  W.  E.  M,  ^  Co.;  and 
that  he  never  did,  to  the  knowledge  of  this  deponent,  go  on 
board  of  said  brig.  That  it  is  necessary  when  a  registry  of  a 
vessel  is  made,  that  some  one  should  be  named  as  master;  and 
that  if  there  be  no  acting  master,  it  is  the  custom  to  name 
some  one  as  master. 

The  plaintiff  then  offered  to  read  in  evidence  to  the  jury, 
the  original  offer  in  writing,  made  in  the  name  of  W.  E.  M. 
tf  Co.y  to  the  Neptune  Insurance  Co.y  for  insurance  upon  the 
said  brig  Harriet  and  her  freight,  dated  19lh  January  1842, 
payable  to  them  in  case  of  loss,  which  paper,  it  was  admitted, 
was  signed  by  W.  E.  M.y  one  of  the  defendants,  in  the  name 
and  on  behalf  of  the  firm  of  W.  E.  M.  ^  Co.,  which  wag 
composed  of  all  the  defendants  named  in  the  record  of  this 
case,  and  the  policy  of  insurance  effected  in  their  n&ime  on  such 
offer  for  insurance,  accepted  by  said  company. 

To  the  reading  of  which  offer  and  policies,  the  defendants 
objected,  as  inadmissible  evidence;  the  purj)ose  for  which  they 
were  offered  being  stated  to  be,  to  show  a  continuing  tide  to 
said  brig  in  the  grantees,  named  in  said  bill  of  sale  of  6th  0^ 
tober  1841 ;  although  it  was  admitted  that  there  was  an  agree- 
ment in  this  cause,  between  the  counsel,  that  no  objection 
should  be  taken  on  account  of  the  misjoinder,  as  defendant,  of 
Oorham  Brooks,  and  that  the  suit  should  be  prosecuted  as 
if  instituted  against  the  other  three  defendants  only.  The 
county  court,  (Le  Grand,  A.  J.,)  overruled  the  objection,  and 
declared  the  order  and  policy  to  be  admissible. 

2nd.  Exception.  The  plaintiffs  having  given  in  evidence 
the  matters  stated  in  the  defendants  first  bill  of  exceptions,  fur- 
ther gave  in  evidence  the  admitted  fact,  that  said  brig  was 
cleaied  at  the  said  custom  house  for  her  voyage  to  Africa,  on 
the  20th  December  1841.  And  further  offered  in  evidence  to 
the  jury,  a  bill  of  sale  of  said  brig,  from  W.  E.  M.,  A.  P., 
and  W.  D.  ikf.,  of  2nd  November  1842,  to  Greerdnay  B. 
Wilson y  which  was  admitted  to  have  been  executed. 

The  defendants  then,  to  support  the  issue  on  their  part,  read 
in  evidence  to  the  jury  the  charter  party  fcnr  said  brig  Harriet , 
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dated  15di  November  1841,  made  from  said  Hugh  Bot/le,  as 
owner,  to  James  Hall,  for  a  trading  voyage  from  BaUimore  to 
the  coast  of  Africa^  at  the  rate  of  $300  per  month;  its  execu- 
tion being  admitted.    The  charter  party  stipulated,  that  the 
said  owner  agrees  to  put  the  said  brig  in  good  and  approved 
repair^  so  as  to  fit  her  for  the  accomplishment  of  the  said 
voyage.    And  further  gave  in  evidence  by  the  testimony  of 
James  Holly  that  he  is  the  person  named  in  said  charter  party, 
as  freighter,  and  that  he  and  said  Boyk  executed  the  same  on 
the  day  of  its  date,  and  that  immediately  after  the  execution  of 
said  charter  party,  he,  the  witness,  as  freighter,  in  pursuance 
of  said  charter  party,  took  possession  of  said  brig,  and  appoint- 
ed Williafn  Champion  master  of  said  brig,  who  immediately 
went  on  board.  That  he,  said  HaU,  had  the  entire  and  exclu* 
sive  possession  and  control  of  said  brig,  during  the  voyage  men- 
tioned in  the  charter  party;  and  that  said  Champion  continued 
to  act  as  her  master  for  the  whole  of  said  voyage,  which  ter- 
minated in  July  or  August  1842.    That  none  of  the  defend- 
ants, to  his  knowledge,  had  any  possession  or  control  of  said 
vessel,  before  she  sailed  from  the  port  of  BaUimore  on  said 
Toyage.     That  immediately  after  she  had  sailed,  he  received 
a  notice  from  William  E.  Mat/hew  4*  C4>.,  to  pay  the  freight 
to  them;  and  he  knows  of  no  other  act  of  any  of  the  defendants 
in  regard  to  said  vessel,  until  after  her  return  from  Africa. 

Upon  cross-examination,  the  counsel  for  the  plaintiffs  then 
propounded  to  the  said  witness,  Hall^  the  following  question, 
viz.,  '^  When  you  appointed  said  Champion  master  of  the  brig 
Harriet y  did  you  authorise  him.  Champion ,  to  act  as  agent  of 
ilfr.  Boyle y  in  procuring  the  supplies  under  the  charter  party?" 
To  which  question,  and  the  answer  that  might  be  given  there- 
to by  the  witness;,  the  defendants  by  their  counsel  objected,  as 
irrelevant  to  the  issue  in  this  cause,  and  inadmissible  and  im- 
proper testimony;  but  the  court,  (Le  Grand,  A.  J.,)  overruled 
the  said  objection,  and  adjudged  the  said  question  proper,  and 
the  answer  thereto,  admissible  testimony.  And  thereupon  the 
said  witness.  Hall,  in  answer  thereto,  stated  to  the  jury,  that 
when  he,  the  witness,  closed  the  charter  party  with  Mr.  Boyle,- 
he  made  a  verbal  agreement  with  him,  Boyle,  that  captain 
44        V.4 
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Champion  should  act  as  his,  Boyle^Sy  agent,  in  procuring  sup- 
plies in  fitting  the  vessel  for  the  voyage,  agreeably  to  Mr, 
Boyle^s  stipulations  in  the  charter  party.  That  said  Chamr 
jAon  was  not  then  present.  That  afterwards  he  introduced 
said  Champion  to  said  Boyky  and  told  him  to  obey  the  instruc- 
tions of  Mr.  Boyle f  in  procuring  the  articles  requisite  for  the 
vessel,  under  the  charter  party.  Whereupon  the  defendants 
excepted  to  the  opinion  of  the  court,  in  declaring  said  testifflony 
of  said  Hatty  (so  as  aforesaid  objected  to,)  admissible. 

3rd  Exception.  The  plaintiffs  and  defendants  having  giv- 
en in  evidence,  respectively,  the  mattera  stated  and  set  forth  in 
the  defendants'  first  and  second  bills  of  exception,  and  which 
are  to  be  considered  as  a  part  of  this,  their  third  bill  of  excep- 
tion; the  defendants,  then,  to  support  the  issue  on  their  part, 
gave  in  evidence  to  the  jury,  by  said  witness  jBoff,  diat  he, 
Hatty  never  gave  said  Champion  any  order  or  authority  to  buy 
said  chains;  and  that  he,  the  witness,  does  not  know  who  did, 
in  fact,  buy  said  chains. 

The  defendants,  further  to  support  the  issue  on  their  part,  then 
gave  in  evidence  to  the  jury  by  Charles  L,  Oudeduys,  that  he 
acted  as  the  clerk  of  said  Hugh  Boyle y  during  the  year  1841, 
and  until  after  July  1842.  That  the  bill  or  account  of  the  plain- 
tiffs, for  said  chains,  now  shewn  to  him,  the  witness,  (being 
the  same  account  and  paper  spoken  of  in  the  testimony  of  the 
witness,  Henry  Hinkleyy)  was  presented  to  said  Boyky  inD^ 
cember  1841,  and  was  by  said  OudesluySy  as  his  clerk,  entered 
in  the  books  of  said  Boyle,  to  the  credit  of  said  WiUiam  OrOr 
hamy  on  the  eleventh  day  of  that  month.  That  said  Bo^ 
was  in  good  credit  at  that  time.  That  he  first  let  a  note  lie 
over  about  the  25th  of  said  month  of  December  1841.  That 
he,  said  OudeduySy  subscribed  his  name  as  a  witness  for  said 
charter  party,  and  saw  it  executed  by  the  parties  thereto. 
That  he  knows  that  said  Boyle  had  the  possession  and  control 
of  said  brig  Harriet y  during  the  months  of  October  and  No- 
vember 1841,  at  the  time  of  the  execution  of  the  said  charter 
party,  from  the  fact  that  he  continued  to  exercise  acts  of  owner- 
ship, as  he  had  always  done.  That  prior  to  the  execution  of 
said  charter  party,  said  brig  was  lying  some  time  at  Ramsay^s 
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wharf,  on  Fells  Point;  that  said  Boyle  employed  one  captain 
Cunningham  to  look  after  her  there^  and  paid  aome  small 
expenses  on  her,  and  was  chargeable  with  wharfage  for  her, 
and  gave  directions  from  time  to  time  how  she  should  be 
managed,  and  acted  as  owner,  as  he  had  always  done.  That 
he  had  owned  said  vessel  for  some  years,  and  was  desirous  of 
procuring  a  freight  for  her  before  said  charter  party  was  made. 
That  none  of  the  defendants,  to  the  knowledge  of  the  witness, 
had  any  possession  of  said  vessel  until  after  her  return  from  Af- 
rica, in  July  or  Atigust  1842.  The  defendants,  then,  further  to 
support  the  issue  on  their  part,  and  for  the  purpose  of  shewing 
that  the  said  W.  E.  M,,  A.  F.,  and  W.  D.  Af.,  held  the  title 
to  said  brig  under  said  bill  of  sale,  in  (rust  as  security,  to  pay 
the  note  hereinafter  mentioned  and  inserted,  made  by  said 
Boyle y  in  favor  of  W,  E.  M,  6f  Co,^  and  to  shew  that  said 
Boyle  made  said  charter  party  on  his  own  account,  and  for  his 
own  benefit,  with  the  assent  of  the  said  W,  E.  RL,  A.  jP., 
and  W,  D.  M,  and  that  they  and  their  partner,  Gorham 
Brooks,  took  an  assignment  from  said  Boyle  of  said  charter 
party,  and  the  freight  thereby  to  become  payable;  also,  as 
security  for  the  payment  of  said  note,  offered  to  give  in  evi- 
dence by  said  witness,  Oudesluys,  that  he,  the  said  witness,  at 
the  request  of  said  Boyle,  and  the  said  William  E.  Mayhew, 
one  of  the  defendants  wrote  upon  the  sheet  of  paper  containing 
said  charter  party,  an  assignment  of  said  charter  party  from 
said  Boyle  to  the  said  W.  E.  M.,  G.  B.,  A.  F.,  and  W.  D. 
M.,  in  form  following : 

'<I  hereby  assign  and  transfer  the  foregoing  charter  party, 
and  all  my  interest  therein,  to  W.  E.  M.,  G,  B.,  A.  F.,  and 
W.  D.  M.,  of  the  firm  of  W.  E.  M.  ^  Co.,  as  security  to 
them  for  the  payment  of  my  note,  four  months  from  7th  Octo- 
ber 1841^  for  $2628.17,  held  by  them,  and  discounted  by  them 
for  my  use,  the  brig  Harriet,  mentioned  therein,  having  been 
1^  me  transferred  to  them  before  the  foregoing  charter  party 
was  made.    Baltimore,  21st  Jan'y  1842.         Hu.  Boyle. 

Witness,  Charles  L.  Oudesluys, ' ' 

And  that  he,  said  Oudesluys,  saw  the  said  Boyle  subscribe 
bis  name  to  said  assignment,  and  that  he,  said  Oudesluys, 
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signed  his  own  name  as  witness  thereto,  and  saw  the  aid 
charter  paity^  and  the  said  assignment  thereon,  then  delivered 
to  said  Mayhew.  And  the  defioidants  further  offered  to  prore 
by  said  witness,  OudeduySj  that  said  Boyle  made  and  deUveied 
to  the  said  William  E.  Mayhew  if  Ch.,  on  the  day  of  its  date, 
the  following  promissory  note : 
''$2628.17.  Baltimore,  October  lihy  1841. 

Four  months  after  date,  I  promise  to  pay  to  the  order  of 
Messrs.  Wm.  E.  Mayhew  ^  Co.,  twenty-six  hundred  and 
twenty-eight  dollars,  and  seventeen  cenls^  for  value  received. 

Hu.  BOTLE." 

And  offered  to  prove  by  said  witness,  that  the  said  note  was 
the  note  mentioned  in  said  assignment,  and  that  it  was  never 
paid  by  said  Boyle.  And  then  the  said  defendants  offered  to 
read  in  evidence,  the  said  assignment  of  said  charter  party, 
and  of  said  note.  And  further  offered  to  give  in  evidence  bj 
said  witness^  that  the  said  note,  and  the  premiums  of  insuianoe 
paid  by  the  said  W.  E.  M.(f  Co.,  for  said  policies  of  iosiir- 
ance  on  the  brig  Harriet y  and  her  freight,  were  credited  in  the 
books  of  said  B.y  (produced  in  court  on  the  trial  of  this  cause,) 
to  the  said  W.  E.  M.  tf  Co.  And  further  offered  to  give  in 
evidence  by  one  Grcffiin,  that  he  was  a  clerk  in  the  store  of 
the  said  W.  E.  M.  ^  Ch.,  in  the  years  1841,  and  1842,  and 
1843,  and  that  the  freight  of  said  brig,  on  the  day  it  was 
received^  viz.,  the  29di  day  of  August  1842,  and  before  this 
suit  was  instituted,  was  credited  on  the  books  of  said  W.  E. 
M.  4*  CSO'f  to  said  B.y  in  part  payment  of  said  note  of  said  J?., 
then  due  and  unpaid,  and  which  was  chaiged  by  said  firm  to 
him;  and  furthermore,  that  the  proceeds  of  said  vessel,  after 
she  was  sold  by  said  M.,  P.  and  Af.,  to  Cfreenbury  B.  WUr 
sorif  in  November  1842,  were  likewise  credited  to  said  J?.  by 
said  W.  E.  M.  ^  Co.  But  the  plaintiff  objected  to  the  ad- 
missibility in  evidence  of  said  assignment  of  said  charter  pai^i 
and  of  said  note  of  said  £.,  in  favor  of  W.  E.  M.  4*  Co.y  Ar 
the  purpose  for  which  the  same  were  offered,  and  of  ail  and 
every  of  said  entries,  charges  and  credits,  contained  either  ia 
the  books  of  said  B.y  or  of  the  said  W.  E.  M.  ^  Gb.,  st> 
offered,  to  be  given  in  evidence  on  the  part  of  the  defendants 
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by  the  said  witnesses,  Oudesluf/s  and  Graffliny  respectively. 
And  the  court,  (Le  Grand,  A.  J.,)  sustained  the  objection  to 
die  wh(^e  of  said  evidence,  and  every  part,  and  the  same 
wholly  excluded  from  the  jury.  The  defendants  excepted  to 
the  opinion  of  the  court,  in  rejecting  said  evidence,  and  every 
part  and  parcel  thereof. 

4th  Exception.  And  the  plaintiffs  further  to  support  the 
iSBue  on  their  part,  gave  in  evidence  by  John  Henderson^  that 
the  firm  of  which  he  is  a  member,  furnished  supplies  for  the 
brig  Harriet  in  November  1841,  for  her  voyage  to  the  coast  of 
Africa^  but  that  he  did  not  know  who  was  the  reputed  owner 
of  said  brig  at  that  time.  That  he  and  his  partner  thought 
captain  HaU  was  the  owner  when  they  furnished  supplies  for 
her. 

Upon  the  whole  evidence  given  to  the  jury,  upon  the  trial 
of  this  cause,  the  defendants,  by  their  counsel,  prayed  the 
opinion  and  the  several  instructions  from  the  court  to  the  jury, 
as  follows: 

1st.  That  there  is  no  evidence  in  this  cause  from  which  the 
jury  may  infer,  that  Hugh  Boyle  acted  as  agent  of  the  defend- 
ants, in  purchasing  the  iron  chain  of  the  plaintiffs,  the  price  of 
whidi  they  seek  to  recover  in  this  action,  or  that  he  had  any 
authority  or  directions,  express  or  implied,  from  the  defendants 
to  make  said  purchase  on  their  account. 

2nd.  That  although  the  jury  find  from  the  evidence,  that 
the  iron  chains,  charged  in  the  plaintiff's  account  to  Hugh 
Boyle,  were  delivered  for  the  use  of  the  brig  Harriet;  yet,  if 
they  find  that  said  chains  were  sold  to  Hugh  Boyle,  on  his 
credit,  and  not  upon  the  credit  of  the  defendants,  that  then  the 
plaintiffs  are  not  entided  to  recover  in  this  action. 

3rd.  That  if  the  jury  find  from  the  evidence,  that  the  plain- 
t]fl&  sdd  and  furnished  for  the  brig  Harriet  the  iron  chain 
aforesaid,  upon  the  special  personal  request  of  Hugh  Boyle, 
upon  a  credit  of  six  months,  and  delivered  the  same  to  his 
drayman,  and  sent  the  account  therefor  to  said  Boyle,  that 
then  the  plaintiffs  are  not  entided  to  recover,  although  the  jury 
may  find,  that  the  said  chains  were,  or  some  of  them  were, 
apjdied  to  the  use  of  the  legal,  general  owners,  by  virtue  of 
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the  bill  of  sale  from  Htigk  Boyle,  and  the  registry  of  said  brig 
in  the  custom  house^  as  given  in  evidence. 

4th.  That  if  the  jury  believe,  that  Boyle  had  the  posaesaon 
and  control  of  the  said  brig  Harriet ,  after  the  date  of  the  said 
bill  of  sale,  and  exercised  acts  of  ownership  over  her,  by  em- 
ployiog  Cunningham  to  look  after  her,  and  by  paying  bilk 
and  expenses,  and  directing  how  she  should  be  managed,  and 
that  he  continued  to  have  such  possession  and  control,  and  to 
perform  such  acts  of  ownership,  up  to  the  time  of  the  execu- 
tion of  the  charter  party  given  in  evidence,  and  that  he  made 
the  charter  party  to  Holly  and  that  Hcdl,  immediately  there- 
after, took  possession  of  said  vessel,  under  the  charter  party; 
and  also  appointed  WiUiam  Campion  the  master  of  said 
vessel;  and  that  the  defendants  never  had  any  possession  or 
control  of  said  vessel,  from  the  time  of  the  execution  of  the 
said  charter  party,  until  the  completion  of  the  voyage,  in  July 
or  August  1842,  and  in  no  way  interfered  with  said  vessel  or 
the  said  charter  party,  except  to  order  or  request  Holly  the 
freighter,  to  pay  the  freight  to  Wm.  E.  Mayhew  4*  Cb.,  that 
then  Boyle  was  owner,  so  far  as  to  be  competent  to  execute 
the  charter  party,  as  owner  for  the  voyage,  and  that  his  stipu- 
lations by  the  charter  party,  to  furnish  the  supplies  to  fit  the 
brig  for  the  voyage,  did  not  raise  any  obligation  or  cissumpnt 
on  the  part  of  the  defendants  to  pay  for  those  supplies. 

6th.  That  the  defendants  are  not  responsible  to  pay  for  the 
chains  furnished  in  the  month  of  December  1841,  to  the  brig 
Harriet y  upon  the  request  of  Boyle,  after  the  execution  of  said 
charter  party,  in  fulfilment  of  his,  BoyWsy  agreement  in  the 
charter  party,  although  the  jury  may  find,  that  the  defendants 
were  the  legal,  general  owners  of  said  brig,  and  took  posBesaioB 
of  her,  and  sold  her  after  the  said  voyage  was  completed,  in 
November  1842,  provided  they  find,  that  the  defendants  as- 
sented to  the  making  of  said  charter  party,  or  made  no  objeotioQ 
to  it  after  it  was  made. 

6th.  That  if  the  jury  find,  that  at  the  time  when  the  ohaiter 
party  was  executed,  Boyle,  by  the  permission  of  the  defend- 
ants^ had  the  possession  and  control  of  said  vessel,  and  had  for 
some  time  previously  had  such  possession  and  contrd,  and  had 
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ftcted  as  owner^  that  then  it  was  competent  for  Boyle  to  execute 
said  charter  parly  as  owner,  and  to  recover  the  freight  thereon 
for  his  own  use,  and  he  was  responsible  to  pay  for  the  chains 
furnished  by  plaintiffs,  upon  Boyle^s  request,  and  the  defend- 
ants were  not  responsible  as  general  legal  owners  of  said  brig, 
to  pay  for  said  chains  so  furnished,  whether  the  plaintiffs  knew 
that  the  defendants  were  such  owneis  or  not,  provided  the  jury 
find,  that  the  said  chains  were  sold  by  the  plaintiffs  to  BoylCy 
upon  his  special  request,  and  were  chained  to  him;  and  if  the 
jury  believe,  that  GrcJiam^  one  of  the  plaintiffs,  advised  the 
defendants  to  procure  an  assignment  of  said  charter  party  to 
themselves. 

7th.  If  the  jtiry  find  from  the  evidence,  that  the  legal  title 
was  in  W.  E,  ilf .,  A.  jP.,  and  W.  D,  M,;  yet,  if  they  believe 
that  they  held  such  title  for  the  use  of  the  defendants,  consti- 
tuting the  firm  of  William  E,  Mayhew  Sf  CJo.y  and  that  this 
firm  procured  insurance  on  said  brig  and  freight,  and  ordered 
or  requested  HaU  to  pay  the  freight  to  said  company,  by  reason 
of  the  beneficial  interest  they  had,  and  not  as  general  owners, 
that  the  fact  of  their  obtaining  such  insurance,  is  not  evidence  of 
such  ownership  as  to  charge  them,  the  defendants,  as  owners. 

8lh.  That  if  the  jury  find,  that  Boyle  never  did  deliver  the 
actual  possession  of  said  brig  to  the  defendants,  or  any  of  them,' 
in  pursuance  of  the  bill  of  sale  of  October  1841,  and  the  de- 
fendants never  took  possession  of  her  until  her  return  from 
4/Hca,  in  July  or  August  1842,  that  then  the  title  of  the 
defendants  was  never  perfected,  so  as  to  render  them  responsi- 
ble for  any  supplies  furnished  to  said  brig,  upon  the  request  of 
Boylcy  after  the  execution  of  the  charter  party,  by  him  made 
or  executed,  while  he  held  possession,  and  had  the  control  as 
owner  of  said  brig. 

9th.  That  if  the  jury  find  from  the  evidence,  that  the  iron 
chain  charged  in  the  plaintiff's  account,  and  furnished  or  deliv- 
ered for  the  use  of  the  brig  Harriet y  was  sold  to  Hugh  Boyle, 
upon  his  credit,  and  not  upon  the  credit  of  the  defendants,  that 
then  the  plaintiffs  are  not  entitled  to  recover  in  this  action, 
unless  the  jury  find  from  the  evidence,  that  Boyle  was  agent 
ef  the  defendants  in  purchasing  the  said  chains  fi'om  the 
plaintiffs. 
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But  the  courts  (L&  Grand,  A.  J.,)  refused  to  grant  each  and 
every  one  of  said  several  prayers.  The  defendants  excepted 
to  the  opinion  and  decision  of  the  courts  in  refusing  to  grant 
each  of  said  prayers^  and  appealed  to  this  court. 

The  cause  was  argued  before  Dorset,  Chambers,  Ma- 
CRUDER  and  Martin  J. 

By  Hinckley  for  the  appellants/  and 

By  Teackle  and  J.  N.  Steele  for  the  appellees. 

Magruder,  J.,  delivered  his  opinion  as  follows : 

It  has  already  been  decided  by  this  court,  in  the  case  of 
Henderson  and  MayheWy  and  others,  2  Gill,  393,  that  die 
owner  of  a  vessel  iniay  be  made  answerable  for  supplies 
and  articles  procured  by  his  agent,  as  in  that  case,  although 
those  articles  had  been  charged  to  the  agent,  provided  (he 
vendor  was  ignorant  at  the  time  that  such  agent  was  not  the 
owner. 

This  action  was  brought  by  the  defendant  in  error,  in  order 
to  recover  the  price  of  the  various  articles  furnished  for  the  brig 
Harriet,  and  the  plaintiff  could  only  recover,  by  proving  to  the 
satisfaction  of  the  jury,  that  the  defendants  in  the  eourt  below 
were,  at  the  time,  the  owners  of  this  vessel.  In  order  to  proTC 
them  to  be  the  owners,  a  bill  of  sale,  previously  executed  by 
Hugh  Boyle  to  the  defendants  in  the  court  below,  was  offered 
in  evidence.  Thereupon  the  defendants  offered  to  prove  by 
parol  testimony ,  that  this  deed,  though  on  its  face  a  bill  of  sale, 
was  understood^  and  intended  by  the  parties  to  it,  to  be  a  mort- 
gage.   Was  such  testimony,  for  such  a  purpose,  admissible? 

In  the  case  of  Wesley  and  Thomas,  decided,  (see  6  H.  ^  /., 
24,)  in  1823,  the  court  said,  '^by  the  rule  of  the  common  lav, 
independent  of  the  statute  of  frauds  and  perjuries,  parol  proof 
is  inadmissible  to  contratiict,  add  to^  or  vary  the  terms  of  the 
original  agreement.  This  principle  is  founded  in  the  wisest 
policy;  it  guards  the  chastity  of  written  contracts  against  dU 
interpolations,  by  considering  the  agreement  as  furnishing  the 
best  evidence  of  the  intention  of  the  parties."  This  case,  it 
has  always  been  supposed,  decided  questions  like  that  now 
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before  the  court.  It  states  the  general  rule^  the  reason  of  the 
rule,  to  guard  the  chastity  of  written  contracts;  and  it  after- 
wards sets  forth  the  exceptions  to  the  rule,  within  none  of 
which  was  an  attempt  made  to  bring  the  case,  now  under  con* 
sideration. 

StcarkiCf  in  his  work  on  evidence,  is  equally  explicit: 
'^Where  written  instruments  are  appointed,  either  by  the  im- 
mediate authority  of  law,  or  by  the  compact  of  parties,  to  be 
the  permanent  depositories  and  testimony  of  truth,  it  is  a  matter 
both  of  principle  and  policy  y  to  exclude  any  inferior  evidence 
from  being  used,  either  as  a  substitute  for  such  instruments,  or 
to  contradict  or  alter  them.  Of  principle,  because  such  instru- 
ments are,  in  their  own  nature  and  origin,  entitled  to  a  much 
higher  degree  of  credit,  than  that  which  appertains  to  parol 
evidence;  oi policy y  because  it  would  be  attended  with  great 
mischief  and  inconvenience,  if  those  instruments,  upon  which 
men's  rights  depended,  were  liable  to  be  impeached  and  con- 
tradicted by  loose  collateral  evidence."  3  Starkiey  995.  1^/ 
Am.  Edit.  Oral  evidence,  he  adds,  shall  in  no  case  be  re- 
ceived ''to  contradict,  alter  or  vary  a  written  instrument, 
either  appointed  by  law,  or  by  the  compact  of  private  parties, 
to  be  the  appropriate  and  authentic  memorial  of  the  particular 
facts  which  it  recites;  for,  by  doing  so,  oral  evidence  would  be 
admitted  in  usurpation  of  a  species  of  evidence,  decidedly  supe- 
rior in  degree,"  p.  996.  Hence  the  observation  of  Lord 
Tenterdeny  (in  Vincent  and  Coky  I  M.6f  M.,  258:)  ''I  have 
always  acted  most  strictly  on  the  rule,  that  what  is  in  writing, 
shall  only  be  proved  by  the  writing  itself."  -'The  writing, 
says  Domat,  preserves  unchanged  the  matters  entrusted  to  it, 
and  expresses  the  intention  of  the  parties  by  their  own  testi- 
mony. The  truth  of  written  acts  is  established  by  the  acts 
themselves,  that  is  by  the  inspection  of  the  originals."  See 
cases  cited,  Broom^s  Lfigal  McmmSjp.  266. 

Such,  it  would  really  seem,  always  has  been  deemed  to  be 
the  law,  and  the  reason  of  that  law,  in  England,  and  from 
Englandj  Maryland  borrowed  its  law  on  this  subject.  This, 
in  may  be,  is  not  in  every  respect  the  law  in  every  one  of  our 
sister  States,  as  will  appear  by  the  authorities  collected  in  the 
45        V.4 
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notes  to  3rd  Starkiey  1009,  and  in  Norris^  PecAe^  168. 
Other  States^  however^  must  be  permitted  to  adopt  such  rules 
as  they  choose.  It  is  the  business  of  our  courts  to  take  care, 
that  our  law  is  not  changed  by  different  laws,  and  decisions, 
elsewhere. 

It  is  thought,  however,  that  advantage  can  be  taken  of  this 
rule,  only  when  the  parties  to  the  deed  are  the  parties  litigant, 
which  is  not  the  case  here.  But  does  this  vary  the  law,  as  it 
was  laid  down  in  Wesley  and  Thomas  9  To  say  this,  is  to 
reverse  that  decision, — to  say  that  the  language  used  by  the 
court  on  that  occasion,  did  not  express  its  nieaning.  To  be 
sure,  that  was  a  case  between  the  parties  to  the  deed,  out  of 
which  the  controversy  grew.  But  the  court  did  not  say  that 
parol  evidence  could  not  be  admitted  in  that  suit,  because,  in 
that  suit,  the  parties  were  parties  to  the  deed,  but  because  of  a 
general  rule;  a  rule  that,  in  any  case,  parol  evidence  could 
not  be  received  to  contradict  the  deed; — to  give  it  a  meaning 
which  its  own  words,  without  any  interpolation,  will  not  give 
to  it,  or  to  take  from  it,  any  portion  of  the  meaning  to  be  found 
in  its  words,  unless  the  deed  was  impeached,  and  it  was  de- 
signed to  prove,  that  there  was  something  like  fraud  or  mistake 
in  or  about  it;  and  here  was  a  deed  to  be  construed,  and  no 
fraud,  mistake,  or  surprise,  was  alleged. 

The  aigument  is,  that  the  rule  laid  down  in  We^ey  and 
TTwrnaSj  is  a  rule  of  which  advantage  can  be  taken  only  by 
one  of  the  parties  to  it,  in  a  controversy  to  which  the  parties  to 
the  deed  are  the  parties.  No  such  notion,  I  feel  warranted  in 
saying,  can  be  found  any  where  in  the  Maryland  Beports. 
If  we  find  it  at  all,  it  must  be  found  elsewhere. 

There  is  perhaps  not  a  little  danger,  that  in  the  prevailing 
fashion  here,  of  referring  to  the  decisions  of  courts  elsewhere, 
although  we  may  not,  in  strictness,  make  laws  ourselves,  for 
the  good  people  of  the  State,  yet  we  may  make  the  courts  and 
legislatures  of  other  States,  legislate  for  this  State.  This  is  an 
evil  which  ^'has  increased,  is  increasing,  and  ought  to  be  di- 
minished." There  is,  however,  it  is  believed,  no  great  danger 
of  being  thus  misled  in  this  case,  if  we  will  take  the  trouble  (o 
examine  and  eorrecdy  understand  the  cases.     It  perhaps  may 
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be  safely  affirmed,  that  there  are  repealed  decisions  of  the 
courts  of  New  York,  "which,  so  far  from  sanctiooiDg  this  notion, 
would  teach  us^  that  the  law  is  quite  otherwise,  in  the  cases, 
Dey  and  Dunham^  2  Jdkn,  Ch.R.yl  82,  and  Dunham  vs.  Dey, 
16  John.  R.y  665.  Strong  and  Stewart^  4  J.  C.  R.y  167. 
Jame9  vs.  Johnaony  6  Jokh.  C.  R. ,  417.  Henry  vs.  Davisy  7  J 
C.  JR.,  40;  and  Marks  vs.  Pelly  1  John.  C.  R.y  594,  it  seems  to 
be  decided,  that  in  the  controversy  between  parties  to  the  deed, 
parol  evidence  may  be  admitted  to  vary  the  terms  of  it;  to  prove 
that  a  bill  of  sale,  absolute  on  the  face  of  it,  is  in  truth  but  a 
mortgage,  and  this  in  a  suit  between  the  p^rty  making  the  deed, 
and  thd  person  to  whom  it  was  made,  the  former  alleging,  that 
though  a  bill  of  said,  it  was  made  to  secure  a  debt,  and  asking 
leave  Co  redeem  property  conveyed  by  a  deed  absolute  on  the  face 
of  it,  aAd  the  defeasance  resting  in  parol.  In  such  a  case,  indeed, 
some  such  reasoning  as  this  might  seem  to  be  admissible.  The 
transaction  h  one  between  a  creditor  and  his  debtor,  not  between 
a  ven'dor  and  vendee.  The  object  of  the  parties  was  not  the 
satisfaction  of  the  debt,  but  merely  to  secure  the  eventual  pay- 
ment of  it.  To  use  that  deed  after  it  is  obtained,  not  for  the 
purpose  for  which  the  creditor  professed  to  ask  it,  and  for 
which,  if  the  parol  pr6of  is  received,  it  will  diow,  that  it  was 
unquestionably  designed,  is  an  act  of  downright  fraud  in  a 
mortgagee;  in  fraud  of  the  agreement,  and  also  in  fraudem 
legiSy  which  is  peremptory,  that  no  mortgagee  shall,  by  any 
contrivance,  deprive  the  mortgagor  of  his  equity  of  redemption; 
'^a  fraud  on  the  part  of  the  defendant,  a  mortgagee,  in  attempt- 
ing to  convert  a  mortgage  into  an  absolute  sale."  4  /•  C.  R.y 
167.  In  this  last  case,  Chancellor  Kent  said,  that  the  autho- 
rities cited  by  him,  '^are  sufficient  to  show,  that  parol  evidence 
is  admissible  in  such  cases,  to  prove  that  a  mortgage  was  in- 
tentled,  and  not  an  absolute  sale,  and  that  the  party  had 
frOudulentlj/ ^rvexied  the  loan  into  a  sale."  Thus  is  made 
out  a  case  of  fraud,  against  which  chancery  will  relieve.  Same 
in  Va.  See  Ist  Wash.  R.y  14.  1^^  Hen.  and  Munf.y  101. 
In  England  it  would  seem,  that  such  reasoning  would  not 
be  entirely  satisfactory  to  the  court.  See  the  cases  in  Coote, 
pp.  23,  24,  &c.,  to  show  what  is  meant  there  by  writers  and 
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chancellorsy  when  they  say  that  ^^eqiiity  will  admit  eYtn  parol 
evidence/'  to  show  that  an  absolute  conveyance  was  inteDded 
by  way  of  security  only.  Indeed  ChanceUcr  Talbot,  (Td- 
bot^s  Oases  in  Eq. ,  p.  69;  j  condemned  the  practice  which  then 
prevailed  in  some  parts  of  England^  of  taking  eui  absolute  deed, 
with  a  defeasance  separate  from  ity  saying,  '^to  me,  it  will 
always  appear  with  a  face  of  fraud,  for  the  defeasance  may  be 
lost,  and  then  an  absolute  conveyance  set  up.'' 

Here  it  may  be  proper  to  remark,  that  the  unfortunate  case 
of  Wesley  and  Thomas^  is,  in  another  respect,  most  strangdy 
misapprehended.  The  court  is  supposed  to  have  decided, that 
as  the  case  was  one  between  parties  to  the  deed,  and  siinjdy 
for  that  reason,  either  party  was  estopped,  and  could  not,  by 
parol  testimony,  prove,  that  although  it  was  intended  to  be  a 
bill  of  sale  in  form^  the  design  was  merely  to  secure  the  |)ay- 
ment  of  a  debt.  That  question,  it  is  believed,  the  court  did 
not  choose,  perhaps  was  not  prepared,  to  decide.  The  deciflon 
was,  that  in  that,  and  such  like  cases,  '"^it  ia  easential,"  that 
the  bill  should  charge  fraud,  mistake  or  surprise,  to  let  in  any 
parol  proof.  ^^It  is  essential  on  every  principle  of  coirect 
pleading)  that  that  which  giv^s  jurisdiction  to  the  court,  ahonld 
be  distinctly  and  substantially  alleged. ' '  The  bill  in  that  caae 
made  no  such  charge,  and  for  that  reason,  the  court  was  not 
authorised  to  look  at  the  parol  proof,  and,  of  courae,  codd  not 
have  relieved,  although  there  had  been  the  most  satisfiictoiy 
evidence^  that  the  mortgagor  agreed  to  execute  a  mortgage; 
that  the  mortgagee  wrote  it,  undertook  to  read  it  to  the  oChtf) 
and  in  doing  so,  contrived  so  to  migreadxX.y  as  to  make  it  a 
mortgage  in  express  terms.  That  there  was  a  defect  in  the 
bill,  which  was  then,  and  in  that  court,  incurdt>le  by  the  proof, 
though  that  proof  had  been  all  sufficient  to  establish  a  fraud. 
It  would  not  appear,  from  the  New  York  and  English  lb- 
portSy  that  the  courts  there  deem  such  a  charge  in  the  bill  (o 
be  so  essential,  as  it  was  declared  to  be  in  the  above  named 
case,  though  in  this  we  may  be  misled  by  their  reporters. 

We  are  now  urged  to  make  the  court  say,  what  certainly  it 
did  not  say:  to  declare  that  to  the  general  rule  upon  which  reli- 
ance is  placed,  there  are/otir  exceptions;  when  the  court  nid 


OF  MARYLAND.  367 


Mayhew,  et  a/.,  vt.  Graham  and  another. — 1846. 


there  were  but  three;  to  add  to  the  words  which  were  used, 
some  such  words  as  these,  ''And  unless  the  parties  to  the  deed 
were  not  parties  to  the  suit/'  this  would  not  be  to  ''  guard  the 
chastity  of  the  written"  opinion,  and  for  such  violation  of  Us 
chastity,  we  cannot  find  an  apology  in  any  evidence,  parol, 
hearsay,  or  other,  before  us.  And  what  would  be  the  conse- 
quences of  such  an  unauthorised  interpolation?  The  rule 
would  be  entirely  changed,  and  in  place  of  the  rule  of  common 
law,  spoken  of  in  Wesley^s  case,  what  is  there  stated  to  be  the 
general  rule,  is  made  to  be  an  exception  to  it.  Correctly  writ- 
ten, it  would  be  made  to  read  thus : — Parol  evidence  is  admis-' 
sible  to  contradict  or  vary  the  terms  of  any  written  instrument/ 
in  all  cases;  except  only  when  the  parties  to  the  deed  are  par- 
ties to  the  suit;  and  in  those  cases  too,  provided  there  be  fraud, 
accident,  or  mistake ! 

It  is  not  questioned  here  that  the  deed  was  admissible  to 
prove  the  fact  for  which  it  was  produced,  to  wit,  that  the  abso- 
lute title  to  the  vessel  was  in  the  defendants.  It  was  offered 
simply  to  prove,  and,  if  there  be  no  interpolation  made,  it  was 
proof  conclusive,  that  on  the  day  of  its  date  the  defendants 
became  the  absolute  owners  of  the  vessel,  and  that  fact  being 
established,  the  liability  of  the  defendants  was  made  otit ;  unless 
indeed  they  could  have  proved,  that  afterwards <•  and  before  the 
purchase  of  the  articles,  the  price  of  which  is  claimed  in  this 
suit,  the  defendants  had  disposed  of  the  vessel.  No  attempt  was 
made  by  the  defendants  below,  to  prove  any  such  sale;  but 
they  insist,  (and  it  is  their  only  answer  to  the  claim,)  that  this 
deed,- although  absolute  in  its  terms,  did  not  give  them  an  abso- 
lute title;  and  they  wished  to  be  allowed  to  prove  by  parol  evi- 
dence, an  agreement  or  understanding  between  the  parties  to  it; 
and  which  certainly  is  to  be  found  no  where  in  the  bill  of 
«de.  This  would  be  to  violate  the  principle  which  is  laid^ 
down  in  Wesley  and  Thomas,  and  which,  we  are  told,  is 
founded  '<  on  the  wisest  policy;  it  guards  the  chastity  of  written 
contracts  against  all  interpolations. '^ 

Indeed,  to  state  the  doctrine,  is  a  refutation  of  it.  It  cannot 
be  that  the  same  individual,  founding  his  title  in  each  case 
upon  the  same  written  instrument,  can  insist,  when  a  claim 


358  CASES  IN  THE  COURT  OF  APPEALS 

Mayhew,  it  ai,,  vf.'  Graham  and  another. — 1846. 

against  him  is  established  by  the  deed^  that  the  deed  is  not 
what  it  purports  to  be,  and  by  parol  evidence  of  this,  defeat  the 
claim ;:  and  yet,  in  a  controversy  between  him  and  the  penoQ 
who  executed  the  deed^  at  the  same  time,  and  although  the 
testimony  adduced  in  the  other  case,  is  now  ready  to  lie  produ* 
ced  against  him,  may  insist  that  the  same  deed,  which  he  was 
allowed  in  (he  former  suit  to  prove,  was  only  a  mortgage,  is  in 
this  suit  no  mortgage  at  all,  and  thus  defraud  his  creditors  or 
his  debtors.  Yet  such  would  be  the  inevitable  consequence, 
confining  the  rule  laid  down  in  Wedey^s  case  to  controversies, 
between  the  parties  to  the  deed. 

This  however,  it  is  contended,  is  the  law^  and  that  it  is  to  be 
found  in  the  law  of  estoppel.     It  has  not  been  discovered,  that 
the  law  of  estoppel  has  any  thing  to  do  with  the  case  under 
consideration.    This  is  an  attempt  by  the  party  grantee,  to 
impeach  a  deed  executed  to  himself,  and  which  he  has  accept- 
ed.    He  offers  oral  testimony,  which  he  sajrs  will  give  the  lie 
to  his  deed,  and  will  prove  the  real  truth  in  r^rd  to  his  title, 
^hi<^h  his  own,' and  only  evidence  of  title,  conceals,  smd  misre- 
presents.    Upon  what  gix>und  is  the  introduction  <>f  this  parol 
testifnony,/or  such  dpfjorposSy  resisted  ?    Did  the  plaintiff  rely 
on  the  law  of  estoppel?    no  such  thing.     It  wi^  insisted,  that 
<'  only,  the  best  evidence  attainable,  was  adniissible.     ^'It  is  a 
fundamental  rule  of  our  common  l^w,  that  oral  evidence  shall 
not  be  given,  to  add  to,  subtract  from,  or  in  any  manner  alter 
or  vary,-  any  description  of  written  contracts.     Quoties  m  ver- 
bis,  nulla  est  dmbigvitasy  nulla  ejcpositio  c&ntra  verba  fiemh 
est.    This  general  rule  or  principle  has  been  established,  on 
the  ground,  that  the  writing  stands  higher,  in  the  scale  of  evi- 
dence, than  the  oral  testimony;  and  that  the  stronger  evidence 
ought  not,  therefore,  tor  be  controled  or  altered  by  the  weaker.*' 
Addison  on  Contracts^  158.     Such  is  the  rule,  except  when 
testimony  is  offered  to  invalidate  th^  instrument  in  a  contract 
which  cannot  be  impeached,  as  in  this  case,  is  made  and  redu- 
ced to  writing  by  the  parties;  the  writing  must  speak  for  itself, 
and  not  be  interpreted  by  witnesses,  who  may  at  the  time  have 
misunderstood  the  parties  to  the  contract,  or  if  they  conrectly 
understood  their  meaning  at  the  time,  may  since  have  forgotten 
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k.  Verba  volant  j  scripta  manent.  This  is  the  law^  and  would 
have  been  the  law  of  this  case^  although  no  law  in  regard  to 
estoppel^  had  ever  been  heard  of. 

The  case  of  GarroU  vs.  Norwaody  &  H.Sf  J,y  164,  was  a 
controversy  between  two  peisons,  one  of  them  claiming  indeed 
under  the  parties  to  a  contract  or  grant;  but  the  other,  an  entire 
stranger  to  it,  and  yet  parol  testimony  to  prove  the  intent  of  the 
parties,  and  the  meaning  of  the  written  deed,  was  inadmissible. 

It  may  sometimes  be  the  case,  that  a  deed  is  evidence  for 
one  party,  and  not  admissible  when  offered  in  testimony  by  his 
adversary.  /'They  alone,''  (the  parties  to  the  instrument,) 
/'are  to  blame,  if  the  writing  contains  what  was  not  intended, 
or  omits  that  which  it  should  have  contained.  It  cannot  affect 
third  persons."  1^^  Greenl.  onEvid.jSect.  279.  See  also  4th 
chap.,  of  same  author. 

In  Jthe  trial  of  this  cause,  a  deed  executed  by  another  person, 
to  the  defendants,  was  offered  in  evidence.  The  first  enquiry 
was,  for  what  purpose  was  that  deed  offered?  If  admissible, 
and  admitted  for  that  purpose^  it  is  to  speak  for  itself;  and  if 
its  meaning  be  doubtful,  who  is  to  say  what  is  its  import? 
What  interest  in  the  thing  thereby  transferred,  passed  to  the 
vendee?  The  court,  and  in  construing  it,  '5  the  court  are  to 
r^;ard,  and  be  governed  by  the  intention  of  the  parties,  to  be 
collected  from  the  deed,  if  not  incompatible  with  some  rule  or 
principle  of  law." — ''And  nothing  extrinsic  or  de  hors  the 
deed,  is  to  be  recurred  to,  in  ascertaining  such  intention." 
Carroll  !f  Norwood y  5  H.  ^  J.ylM.  Except  in  the  single 
case  of  a  latent  ambiguity,  or  unless  the  deed  be  impeached 
in  a  proper  way,  and  by  the  piroper  person,  for  fraud,  mistake, 
or  surprise.  Now,  it  cannot  be  pretended,  that  these  defendants 
attempted  to  impeach  this  deed  upon  either  of  these  grounds, 
or  that  there  is  in  it  any  ambiguity,  latent,  or  otherwise.  "  In 
such  cases,"  we  are  told,  in  1^^  Greenlettf  on  EwdencCy  sect. 
277,  ''the  duty  of  the  court  is  to  ascertain,  not  what  the  par- 
ties may  have  secretly  intended,  as  c(»tradistinguished  from 
what  their  words  express,  but  what  is  the  meaning  of  the  words 
they  have  used." 
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I  adopt  then,  in  reference  to  the  question  here^  the  language 
of  Gh.  J.  Tmdel,  in  Attorney  Oeneral  vs.  Shore,  11  Sinunu^ 
Reports: — ^^In  such  cases,  evidence,  de  hors  the  instrumoit, 
for  the  purpose  of  explaining  it  according  to  the  sunnised,  or 
alleged  intention  of  the  parties  to  the  instrument,  is  utterly 
inadmissible.  If  it  were  otherwise,  no  lawyer  would  be  safe 
upon  the  construction  of  a  written  instrument,  nor  any  party  in 
taking  under  it;  for  the  ablest  advice  might  be  controled,  and  the 
clearest  title  undermined,  if  at  some  future  period,  parol  evi- 
dence of  the  particular  meaning  which  the  party  affixed  to  his 
words^  or  of  his  secret  intention  in  making  the  instrument,  or 
the  objects  he  meant  to  take  benefit  under,  it  might  be  set  up 
to  contradict,  or  vary  the  jdain  language  of  the  instrument 
itself." 

It  is  due  to  the  question,  which  of  itself  is  of  importance  to 
the  community,  and  which  derives  additional  importance  from 
the  circumstance,  that  an  equal  division  of  the  court  seems  to 
leave  this  9.  doubtful  question,  after  it  had  been  decided  in  the 
case  of  Henderson  and  Mayhewy  that  some  notice  should  be 
taken  of  it,  in  connection  with  the  case  of  Cnx^ford^s  Adm% 
vs.  Brooke,  ante,  113. 

This  latter  suit  was  brought  upon  an  account  alleged  to  be  due 
from  the  deceased  to  Hodges  4*  Brooke,  and  by  them  aas^ed 
to  John  B.  Brooke,  the  plaintiff  in  the  court  below.  The 
assignee  brought  the  suit  as  assignee,  and  grounded  his  ri^t  to 
be  the  legal  plaintiff  in  the  suit,  upon  the  act  of  1829,  chap.  51. 
In  order  to  recover,  it  was  necessary  that  the  jury  should  be 
satisfied,  that  the  deceased  owed  to  the  assignors  the  sum 
claimed^  and  that  the  claim  was  not  barred  by  the  statute  of 
limitation;  also,  as  the  assignment  of  it.  To  prove  the  claim 
and  a  promise  by  the  deceased,  within  three  years  before  the 
institution  of  the  suit,  to  pay  it,  he  examined  as  a  witness, 
Brooke,  (one  of  the  assignors  and  original  creditors,)  and  by 
him  proved  the  services,  and  the  promise  to  pay,  within  the 
three  years;  and  also  proved  the  assignment.  Supposing  this 
to  be  all  the  proof  required  on  his  part,  in  order  to  show  that 
he  was,  bona  fide,  entitled  to  his  debt ;  and  supposing  that  a 
bona  fide  assignment  could  mean  in  tha  case,  nothing  more 
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than  an  actual  transfer^  in  the  form  used^  of  the  debt^  and  not 
a  contrivance  by  the  aid  of  his  own  testimony,  to  recover 
money,  which,  when  recovered,  would  go  into  his  own  pockety 
the  plaintiff,  upon  this  proof,  rested  his  case.     Thereupon,  the 
defendant  below  enquired  of  the  witness,  quo  anvmoj  he  exe- 
cuted the  assignment;  and  expected  to  prove  by  the  answer, 
that  it  was  executed  and  the  debt  transferred,  for  the  purpose 
of  enabling  the  witness  to  testify  in  the  case,  as  before  stated; 
and  this  proof  the  defendant  said  was  offered,  in  order  to  show 
that  the  assignment  was  not  according  to  the  act  of  1829.     It 
appearing  that  the  witness  had  no  interest,  whatever,  in  the 
event  of  the  suit;  and  as  the  motives  of  the  assignor  could  not 
affect  the  tide  of  the  assignee,  to  the  money,  (7  Wheat.,  666,) 
the  court  refused  to  direct  the  question  to  be  answered,  the 
answer  having  no  tendency  to  prove  what  it  was«offered  (o 
prove,  that  the  plaintiff  was  not  bona  Jide  entided  to  the 
money  for  which  the  suit  was  brought.     The  case,  then,  was 
like  a  case  of  frequent  occurrence  in  our  courts,  when  a  wit- 
ness who  has  been  examined,  and  has  established  the  claim,  is 
discovered  to  be  interested  as  legatee,  distributee,  &c.,  and  who 
for  the  declared  purpose  of  being  a  witness,  and  proving  the 
claim,  releases,  assigns,  or  transfers  all  his  interest,  and  thereby 
makes  himself  a  competent  witness.     The  decision  of  the  court 
then  was,  that  as  the  witness  had  divested  himself  of  all  possi- 
ble interest  in  the  event  of  the  suit,  the  question  was  inadmis- 
sible for  the  purpose  for  which  it  was  put,  but  not  that  it  was 
inadmissible  for  other  purposes,  such  as  to  affect  his  credibility. 
The  exception  then  distinctly  presents  the  question,  whether 
this  proof,  if  admitted,  might  not  have  shown,  that  by  this 
assignment,  which  is  required  by  the  act  of  Assembly  to  be  in 
writing,  the  plaindff  was,  bona  fide,  entitled  to  the  chose  in 
action.     This  court  reversed  the  judgment,  but  expressly  upon 
the  ground,  that  the  answer,  ^^  which  it  must  be  assumed  would 
have  been  given  to  the  question,  was  material  to  destroy  his 
competency,  indeed,  to  avoid  his  assignment.     The  objection, 
it  is  added,  was  made  by  one  who  was  injuriously  affected  by 
the  assignment,  upon  the  ground,  that  it   was  founded  in 
fraud."     In  another  part  of  !hc  court's  opinion,  it  is  said,  ^'it 
46        \A 
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was  offered  to  prove,  that  the  witness  was  influenced  by  con- 
siderations which  would  invalidate  the  instrument.  Now  if 
this  court  correctly  understood  that  case,  there  can  be  no  doubt 
that  any  person  injuriously  affected  by  the  assignment,  whether 
he  be  a  party  or  a  stranger  to  it,  could  offer  proof  to  invalidate 
it.  It  is  equally  certain,  that  no  two  cases  could  be  more  un- 
like^  than  that  case,  and  the  one  under  consideration. 

The  counsel  however,  it  seems,  in  support  of  the  judgment 
of  the  court  below,  relied  upon  the  principle^  that  parol  testi- 
mony was  inadmissible  to  contradict  the  written  instrument. 
This,  the  court  correctly  observed,  had  no  application  to  this 
case;  in  which  the  attempt  was  made,  not  to  explain  or  con- 
tiadict,  but  to  invalidate  the  assignment.  What  is  added^  that 
the  rule  relied  on  by  the  counsel,  is  confined  to  the  parties  to 
the  instrument,  and  does  not  extend  to  third  persons,  is  inap- 
plicable to  the  case  before  us;  because  in  this  case,  the  benefit 
of  the  rule  is  claimed  by  a  third  person,  and  it  is  a  party  to  the 
deed,  who  denies  that  he  ought  to  be  affected  by  it. 

It  cannot  bq  alleged,  that  in  a  case  which  is  now  to  be 
noticed,  thd  question  under  consideration  was  not  expressly  de- 
cided. 

The  case  alluded  to,  will  be  found  reported  in  2  Gill,  393, 
and  was  against  the  same  defendants,  claiming  of  them  a  sum 
of  money  for  articles  furnished  for  the  selfsame  vessel  as  in  this 
case,  and  on  the  selfsame  ground^  to  wit,  that  these  defendants* 
were  the  owners  of  this  vessel,  Harriet.  The  proof  of  that  own- 
ership was  the  selfsame  bill  of  sale,  which  is  introduced  into  this 
case  for  the  selfsame  purpose ;  and  the  selfsame  effort  which  is 
made  in  this,  was  made  in  that  case,  to  defeat  the  claim  by  the  in- 
troduction of  parol  evidence,  to  prove  the  bill  of  sale  to  be  a  mort- 
gage. This  parol  proof  was  rejected  in  the  court  below,  (by 
Archer,  C.  J,,  and  Purmance,  A,  /.,)  and  this  court  upon  an 
appeal  decided  that  case,  precisely  as  the  court  below  decided 
this  case, — that  parol  testimony  for  such  a  purpose  was  inad- 
missible,— though  that  case,  like  tlie  present,  was  brought 
against  one  of  the  parties  to  the  deed,  by  a  person  who  was  not 
a  party  to  it,  nor  the  representative  of  any  party  to  it,  or  claim- 
ing under  it.     In  expressing  the  opinion  of  the  oourt  in  that 
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case,  the  following  language  was  used: — "The  appellants, 
after  obtaining  an  absolute  deed,  and  authorising  the  commu- 
nity to  regard  them  as  the  owners  of  the  vessel,  cannot  now, 
for  their  own  benefit  be  permitted  to  allege,  that  their  bill  of  sale 
is  a  mortgage.  The  party  here,  who  is  a  stranger  to  the  deed, 
insists,  that  it  is  what  it  purports  to  be;  and  the  appellants,  who 
accepted  it,  are  precluded  from  offering  the  evidence  on  which 
they  rely,  in  order  to  defeat  the  action  against  them." 

Surely  we  cannot  in  this  case,  quarrel  with  the  decision  of 
the  court  below,  and  pronounce  that  there  was  manifest  error  in 
it,  when  that  court  learned  this  law  from  a  decision  of  this 
court,  in  a  case  which  differs  in  no  respect  from  this,  but  in  the 
name  of  the  plaintiff,  and  the  sum  claimed. 

Entertaining  the  opinion,  that  the  plaintiffs  in  error  claiming 
under  this  bill  of  sale,  must  upon  this  appeal  be  considered  the 
absolute  owners,  and  that  they  cannot  in  the  manner  proposed, 
shift  from  themselves  any  responsibility  which  the  law  says 
shall  be  the  consequence  of  such  ownership,  I  think  this  judg- 
ment ought  to  be  affirmed;  and  now — 

Magruder,  J.,  delivered  the  opinion  of  this  court. 

It  has  already  been  decided  by  this  court,  in  the  case  of 
Henderson  and  others,  and  Mayhew  and  others,  December 
term  1844,  (and  see  also  Wyman  against  Gray,  T  H.  Sf  J., 
409,)  that  in  the  case  of  goods  sold  to  an  agent,  if  the  principal 
be  not  known  at  the  time  of  the  sale,  when  he  is  discovered,  he 
or  the  agent  may  be  sued  at  the  election  of  the  vendor.  In 
such  a  case,  of  course,  the  proof  must  establish,  to  the  satisfac- 
tion of  the  jury,  that  the  defendants  were  the  owners  of  the 
vessel,  and  the  plaintiffs  were  ignorant  of  it  at  the  time  of  the 
sale.  The  several  opinions  of  the  court  below,  to  this  effect, 
are  afiirmed. 

The  plaintiff  in  the  court  below  having  offered  in  evidence 
a  bill  of  sale,  executed  by  H.  Boyle  to  the  defendants,  con- 
veying to  them  the  vessel,  for  the  repair  of  which,  articles  were 
furnished  by  the  plaintiffs,  efforts  were  made  by  the  defend- 
ants below,  to  prove  that  the  bill  of  sale  was  only  intended  as 
a  mortgage.     In  these  they  were  unsuccessful,  and  exceptions 
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were  taken  to  the  opinion  of  the  court.  This  court  being 
equally  divided  in  opinion  upon  these  exceptions,  the  opinions 
of  the  court  below  are  affirmed. 

JUDGMENT   AFFIRMED. 


Ellen  B.  Waufield  and  others,  v5.  Nicholas  Owens 

AND  others. — December  1S46. 

The  rents  and  profits  of  the  real  estate  of  a  deceased  debtor,  whose  pemnal 
estate  is  insufficient  for  the  payment  of  his  debts,  and  which  accraed  before 
a  sale  under  a  decree,  at  tlie  suit  of  his  creditors,  is  responsible  in  equity 
for  their  paymont. 

The  heirs  of  the  deceased  debtor,  or  any  other  person  receiving  the  same 
after  his  death,  and  before  a  sale,  will,  in  equity,  bo  considered  as  receiving 
the  same  for  the  benefit  of  such  creditors. 

Upon  a  proper  bill  filed  for  the  recovery  of  such  rents  and  profit*,  the  re. 
ceivers  thereof  will  be  made  to  account  with  the  creditors  of  the  deceased. 

This  accountability  results  from  a  clear  principle  of  equity  jurisdiction,  that 
where  the  right  is  clear,  and  the  law  can  give  no  adequate  remedy,  a  coort 
of  chancery  will  relieve. 

Where  the  accountability  for  rents  and  profits  is  established,  a  coart  of  equity 
may,  in  a  proper  case,  appoint  a  receiver  thereof,  or  impose  upon  the  ten. 
ant  of  the  estate  an  occupation  rent. 

But  where  a  bill  seeks  no  relief  out  of  rents  or  profits,  and  merely  calls  for 
a  sale  of  the  realty,  in  aid  of  the  personalty,  the  latter  being  alleged  to  be 
insuflicient,  and  the  defendants  deny  the  existence  of  the  debt  on  which 
the  bill  proceeds,  the  insufiiciency  of  the  personalty,  and  plead  Itmitaiians, 
and  the  proof  taken  did  not  establish  such  insufficiency,  the  complainants 
cannot  ask  cither  for  an  injunction  to  restrain  unskilful  cultivatioD,  the 
appointment  of  a  receiver,  or  an  occupation  rent. 

To  entitle  a  creditor,  seeking  to  sell  real  estate  for  the  payment  of  debts,  to 
an  order  for  injunction  to  restrain  wasteful  or  unskilful  cnltivatioD.  the 
appointment  of  a  receiver  of  the  rents  and  profits,  before  decree,  or  pay* 
ment  of  an  occupation  rent,  as  against  the  widow  and  infant  heirs  of  the 
deceased  debtor,  ho  must  show,  that  it  was  necessary  for  his  protection 
from  loss,  or  that  he  had  a  right  to  demand  it,  because  of  the  certainty  or 
strong  probability,  that  the  real  and  personal  estate  of  the  deceased,  would 
be  insufficient  for  the  payment  of  all  the  creditors  of  the  deceased* 

Fear  and  belief,  unsustained  by  facts  establishing  their  probability,  or  show. 
ing  them  to  bo  well  founded,  are  not  a  sufficient  foundation  for  the  inter- 
position  of  a  court  of  equity,  by  way  of  injunction,  or  for  the  imposition 
of  an  occupation  rent. 
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The  real  estate  of  a  deceased  debtor  is  not  primarily  liable  for  the  payment  of 
his  debts ;  for  that  purpoiie,  it  is  but  an  auxiliary  to  the  personal  fund,  and 
is  only  answerable  to  creditors  to  the  extent  of  the  deficiency  of  the  latter. 

Appeal  from  the  Court  of  Chancery. 

On  the  26th  February  1844,  Nicholas  Owens j  James  T. 
Henderson^  and  Nicholas  R.  Warfieldy  in  behalf  of  themselves, 
and  all  other  creditors  of  Eli  G.  Warfield^  deceased,  filed  their 
bill,  setting  forth  their  respective  claims  against  him  at  the  time 
of  his  death,  intestate,  in  the  year  1841;  that  administration  of 
his  personal  estate  was  granted  to  his  widow,  Ellen  B.  War- 
field,  and  Reuben  Warfield^  who  had  possessed  themselves  of 
the  said  E.  G.  W^s  estate,  and  admitted  the  complainants' 
claims  against  him.  The  bill  charged,  that  the  deceased's 
personal  estate  will  be  insufficient  for  the  payment  of  his  debts, 
and  that  he  was,  at  the  time  of  his  death,  seized  and  possessed 
of  valuable  real  estate,  which  descended  to  his  infant  children. 
Prances  £.,  Susanna^  and  Magrvder  Warfield;  that  the  real 
estate,  in  the  hands  of  his  children,  will  be  liable  for  the  pay- 
ment of  his  debts,  in  case  of  a  deficiency  of  the  personal  estate 
for  that  purpose;  that  one  of  the  notes  of  the  deceased,  men- 
tioned in  the  bill,  due  to  complainants,  was  given  for  the 
purchase  money,  of  part  of  the  land  of  which  E.  G.  W.  died 
seized^  and  is  claimed  by  the  assignee  as  a  lien  thereon,  as  for 
purchase  money  and  interest.  Prayer,  for  an  account  of  the 
personal  estate  in  the  hands  of  the  administrators,  its  application 
to  debts  of  the  deceased,  and,  in  the  event  of  its  insufficiency, 
for  a  sale  of  the  real  estate  for  that  purpose;  for  general  relief, 
and  for  subpoena  for  the  widow,  administrators,  and  infant 
children  of  deceased. 

The  promissory  notes  described  in  the  bill  were  exhibited 
with  it. 

The  infants  answered  the  bill,  under  commission,  and  did 
not  admit  its  allegations. 

The  widow,  E,  B,  W.,  filed  her  answer,  admitted  the 
signature  of  the  several  notes,  but  denied  they  were  ever  obliga- 
tory upon  her  husband,  and  demanded  strict  proof  of  their 
consideration;  and  if  founded  upon  value,  they  have  long 
since  been  paid,  &c.     The  answer  also  reh'ed  upon  the  act  of 
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limitations;  that  the  complainants  were  indebted  to  the  deceased. 
The  alleged  lien  on  the  reeil  estate  was  also  denied;  that  the 
personal  estate  of  E.  G,  W.y  was  far  more  than  sufficient  to 
pay  his  debts,  &c. 

The  answer  of  Reuben  Warfield  admitted  the  bill,  and  con- 
sented to  a  decree. 

On  the  21st  September  1844,  the  parties  agreed  to  issue  a 
commission. 

On  the  25th  January  1845,  the  complainants  amended  their 
bill,  to  show,  that  two  other  of  the  notes  mentioned  in  it,  were 
given  for  the  purchase  money  of  land,  of  which  E,  G.  W, 
died  seized;  which  descended  to  his  heirs  at  law,  and  in  which 
his  widow  has  a  dower  interest.     Prayer,  for  relief,  as  before. 

A  commission  was  issued  to  take  proof;  much  testimony  was 
taken,  which  is  sufficiently  set  forth  in  the  opinion  of  diis  court. 

After  the  commission  was  returned,  Nicholas  Owens,  one  o( 
the  complainants,  filed  his  petition,  alleging,  that  the  real 
estate  of  the  said  E.  G.  W.^  ever  since  his  death,  has  been  in 
the  possession  of  his  widow,  the  defendant,  E,  B.  TF.,  who 
had  cultivated  the  same  in  such  an  unskilful  and  wasteful 
manner,  as  greatly  to  lessen  the  value  thereof;  that  he  has 
reason  to  apprehend,  that  the  same  system  of  bad  husbandry 
will  be  continued  by  the  said  defendant,  unless  restrained  by 
this  court;  and  further^  that  he  has  great  reason  for  fearing, 
and  verily  believes,  that  said  reeil  estate,  if  now  brought  into 
market,  would  not  sell  for  a  sum  sufficient  to  pay  all  the  debts 
due  by  the  deceased;  and  he  is  advised,  that  if  the  same  can- 
not be  now  sold  under  the  authority  of  this  court,  it  should  be 
placed  in  the  hands  of  a  receiver,  to  be  managed  or  rented  out 
for  the  benefit  of  the  creditors  of  the  deceased;  or,  if  it  is 
deemed  expedient,  to  permit  the  said  E.  B.  W.  to  retain  pos- 
session, then,  that  an  occupation  rent  should  be  assessed  to  be 
paid  by  her,  and  she  ought  to  be  restrained  from  cultivating 
the  land,  in  a  wasteful  or  unhusbandlike  manner;  and  from 
wasting  said  land,  or  in  any  manner  destroying  or  injuring  the 
same,  or  cutting  the  wood  or  timber  thereon,  except  for  the 
necessary  purposes  of  the  said  farm.  That  the  commission 
heretofore  issued  for  taking  testimony,  has  been  executed  and 
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closed,  and  is  now  about  to  be  returned,  so  that  the  cause  may 
be  heard,  in  a  very  few  days,  upon  its  merits,  if  the  defendants 
are  so  pleased;  and  your  petitioner  hereby  submits,  to  hasten 
the  hearing  of  the  said  cause,  in  order  that  its  merits  may  be 
discussed  on  the  hearing  of  this  petition.  Pmyer,  for  a  receiver, 
or  an  occupation  rent,  as  suggested  in  this  petition  ]  and  that  an 
injunction  may  be  granted;  and  for  other  relief. 

Certificates  were  filed,  to  show  that  the  course  of  cultivation 
pursued  was  improper,  &c. 

The  defendant,  Ellen  B,  Warfield,  answered  the  amended 
bill;  and  also'  answered  the  petition,  denying  its  allegations, 
and  insisting  upon  her  right  of  possession,  and  management 
and  cultivation,  without  interference  by  receiver  and  injunc- 
tion, and  the  more  so  in  this  case,  as  the  creditor  of  E,  G,  W, 
bad  not  established  their  claims.  She  denied  the  commission 
of  waste,  or  intention  to  commit  any. 

The  petition  was  ordered  to  be  heard  at  March  term  1846, 
and  leave  given  to  take  further  proof,  upon  the  the  usual 
terms,  which  was  taken  and  filed. 

On  the  28th  April  1846,  the  Chancellor,  (Bland,)  ordered, 
that  a  writ  of  injunction  issue,  as  prayed  by  the  petition,  and 
that  Ellen  B.  Warfield  be  charged  with  an  occupation  rent 
for  the  said  land,  from  the  time  of  the  institution  of  the  suit, 
until  otherwise  ordered,  or  the  sale  of  the  said  land,  or  it  shall 
have  been  sunendered  by  her.  The  amoimt  of  the  said  rent 
to  be  adjusted  by  the  auditor,  from  the  proofs  now  in  the  case, 
and  from  such  other  proofs  as  may  be  laid  before  him. 

From-  this  order,  the  defendants  appealed  to  this  court. 

The  cause  was  argued  before  Archer,  C.  J.,  Dorsey, 
Spence,  Maoruder  and  Martin,  J. 

By  R.  J.  Brent  for  the  appellants,  and 
By  T.  S.  Alexander  for  the  appellees. 

Magruder,  J.,  delivered  his  opinion  as  follows : 

I  signed  the  decree  which  was  passed  by  the  court  in  this 
case,  but  not  for  reasons  which  will  be  found  in  an  opinion 
which  has  been  filed.   The  reason^?,  which  are  set  forth  in  that 


368  CASES  IN  THE  COURT  OF  APPEALS 


Warfield,  et  o/.,  w.  Owens. — 1846. 


opinion,  for  the  decree,  could  not  be  my  reasons  for  denying  to 
the  petitioner  the  relief  which  he  sought;  because,  whether 
they  exist  in  the  case,  I  did  not  take  the  trouble  to  enquire; 
and  because,  if  for  such  reasons  the  petition  must  be  dimisBed, 
then  such  an  application  could  in  no  case  be  successful;  for  as 
sfoon  as  the  chancellor  ascertains  that  the  complainants  are 
creditoi's,  and  the  personal  assets  are  insufficient,  he  must 
proceed  forthwith  to  decree  a  sale  of  the  real  estate.  If  sacb 
powers  exist,  it  is  obvious,  that  a  case  in  which  to  ask  for  their 
exercise,  never  can  arise: — a  powerful  reason  for  the  convic- 
tion, that  the  court  cannot,  in  such  a  case  as  this,  appoint  a 
receiver,  or  charge  an  occupation  rent. 

My  reasons  for  dismissing  the  petition  will  be  stated. 

A  simple  contract  creditor  is  entitled  to  all  the  relief,  which 
the  act  of  1785,  chap.  77,  sec.  3,  and  its  supplements,  give  to 
him.  If  the  funds  which  the  law  of  the  land  provides  for  the 
payment  of  the  debts  of  a  deceased  person,  (the  personal  assets 
and  the  proceeds  of  sale  of  real  estate,  devised  or  descended,) 
prove  to  be  insufficient,  the  court  of  chanceiy  can  afford  none 
other.  If  after  the  distribution  of  the  real  and  personal  estate, 
there  yet  remains  a  balance  due  to  the  creditors^  they  have, 
indeed,  a  right  to  that  balance:  but  it  is  a  right  without  any 
remedy,  and  must  remain  so  until  the  legislature  can  provide 
some  additional  fund.  To  say  that,  if  the  two  funds  provided 
by  the  legislature  proved  to  be  insufficient,  the  court  of  chancery 
possesses  jurisdiction  inherent  in  it,  or  by  virtue  of  any  equita- 
ble maxim,  to  provide  other  remedies,  to  make  the  rents  and 
profits  a  third  fund  for  the  payment  of  them,  is  to  admit  in 
that  court  the  power  of  judicial  legislation.  The  law  may 
give  to  the  courts  power,  and  prescribe  the  mode  in  which  that 
power  may  be  exercised;  or  the  latter  may  be  omitted,  becansc 
of  existing  rules,  which  will  enable  the  courts  to  exercise  the 
power.  But  if  the  power  or  right  be  such,  '^  that  according  to 
their  several  modes  of  proceeding,  neither  of  the  courts,  (com- 
mon law  nor  equity,)  can  grant  the  proper  redress,  they  cannot 
in  any  way  supply  the  deficiency.  Even  upon  English  autho- 
rity, a  court  of  justice  cannot  be  permitted,  in  any  case,  to 
legislate;  and  bv  (he   constitution  of  our  republic,  the  three 
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departments  having  been  directed  to  be  kept  separate^  the  judi- 
ciary has  been  expressly  excluded  from  every  species  of  legis- 
lation^ and  is  precluded  from  supplying  any  omissions  of  the 
l^islature^  however  obvious  or  necessary  it  may  be,  for  attain- 
ing the  object  in  view/^  1  Bland,  47.  It  is  true^  indeed, 
that  the  time  was,  when,  in  Englandy  very  extravagant  notions 
were  entertained  in'  rc^gard  to  the  coutt  of  chancery,  and  its  own 
power  to  Extend,  according  to  the  whim  and  caprice  of  its 
judge,  its  jurisdiction.  '^According  to  tifiese  notions,"  to  use 
the  language  of  Blackstone,  ^'it  would  rise  above  all  law, 
either  cotnmon  or  statute,  and  be  an  drbUrary  legishture  in 
every  {larticular  case. ' '  Then  it  could  find,  in  some  of  its  roajc- 
im9,  which  are  ofteti  quoted  without  being  understood:  such  as, 
"  There  can  be  no  wrong  without  a  remedy," — the  germ  of 
all  jurisdiction  which  it  chose  to  usurp.  '^  But  this,"  Black- 
HoHe  adds,  '^  was  in  the  infancy  of  our  courts  of  equity,  before 
their  jiXrisdiction  was  settled." 

Hiat  the  court  of  chancery  is  not  supposed,  in  England,  to 
possess  the  power  to  supply  defects  in  the  law,  under  the  pre- 
text, that  there  can  be  no  wrong  without  a  remedy,  and  the 
court  ni&y,  of  course,  provide  one,  if  the  law  has  omitted  it,  is 
showed  by  the  cases  spoken'  of  by  the  commentator,  in  his  third 
volume,  p,  430 : — ^'  Hard  was  the  case  of  bond  creditors,  whose 
debtors  devised  away  their  real  estate;  rigorous  and  unjust  the 
rule,  which  put  the  devisee  in  a  better  condition  than  the  heir; 
yet  a  court  of  equity  had  no  power  to  interfere. ' '  See  the  other 
cases  tbere  enumerated.  The  hceresfactwi  then  could  not,  in 
the  court  of  chancery,  or  without  express  legislation,  be  made 
responsible  for  one  cent  of  a  debt  of  the  testator,  for  the  pay- 
ment of  ^hicb  his  Aetrs,  to  the  vailue  of  the  real  estate  which 
came  to  them  from  the  debtor,  were  e^^pressly  bound.  The 
devise  could  not  be  considered  fraudulent  against  the  creditor, 
although  it  was  made,  and  had  the  effect  to  defraud  him  of  one 
security,  which  he  was  supposed  to  have,  for  his  debt.  The 
courts  were  powerless,  and  a  remedy  for  this  hardship  and  in- 
justice could  only  be  given  by  parliament;  and  was  given,  for 
the  first  time,  in  1691,  (3  Wm.  and  Mary,)  by  a  law,  saying, 
that  all  devises  should  be  void,  as  against  creditors,  and  giving 
47        v.4 
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to  them  the  same  right  of  action  against  the  devisee,  as  they 
had  against  the  heir.  ^^  The  chancery  court/'  says  Harrison, 
(1st  Chan.  Prac.y  50,)  ^^had  been  often  attempting,  before 
the  statute,  to  make  the  devisee  liable  to  specialty  debts,  but 
were  not  able  to  come  at  it;  which  was  the  occasion  of  the  sta- 
tute." And  speaking  of  an  attempt  to  recover  of  the  devisees, 
without  making  them  a  party,  the  opinion  of  the  court  is  given: 
'^  It  is  the  act  of  parliament  which  makes  this  assets  in  the 
devisees  hands,  and  that  requires  the  heir  to  be  made  a  defend- 
ant.    You  must  follow  the  remedy  therein  prescribed." 

Nothing  of  all  this  can  be  applicable  to  the  court  of  chancery 
of  Maryland;  and  it  has  powers  and  jurisdiction  unheard  of  in 
England  for  centuries  past,  if,  without  any  authority  for  it 
derived  from  the  legislature,  it  can  create  an  additional  fund, 
(the  rents  and  profits  of  the  real  estate,  intermediate  the  death 
of  the  debtor,  and  the  sale  of  his  real  estate,)  to  supply  a  defi- 
ciency which  may  exist,  after  the  personal  assets  and  proceeds 
of  sale  of  the  land  have  been  exhausted.  This  cannot  be 
maintained. 

Much  of  the  chancery  system  of  our  State,  was,  of  course, 
borrowed  from  that  of  England;  some  little  of  it,  it  may  well 
be  thought,  was,  in  the  infancy  of  the  colony,  and  its  judicial 
system,  no  where  to  be  found,  but  in  the  supposed  wants,  and 
Ipcal  and  other  circumstances,  of  our  people;  in  short,  in  what 
one  of  our  eminent  judges  of  other  days  called,  ^^  the  common 
unwritten  law  of  that  court,  of  domestic  origin. ' '  Our  statute 
book,  however,  clearly  shows,  that  quite  early, — ^years  before 
the  revolution — ^it  was  the  settled  policy  of  our  State,  to  prevent 
any  enlargement  of  the  jurisdiction  of  the  court,  and  even  any 
change  in  its  mode  of  proceeding,  otherwise  than  by  legisla- 
tive enactment.  How  often  this  policy  has  been  disregarded, 
not  only  occasional  acts  of  legislation,  but  decisions  of  our 
courts,  will  evince.  It  is  (to  give  one  example,)  deviated  from, 
when  modem  treatises  upon  the  practice  of  the  court  of  chan- 
cery of  England,  as  well  as  elsewhere,  are  introduced  as  the 
very  best  authority,  to  show  what  is  the  jurisdiction  of,  or  the 
practice  and  correct  mode  of  proceeding  in,  the  chancery  court 
of  Maryland. 
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Very  much  of  the  chancery  jurisdiction  which  it  is  daily 
exercising,  and  with  which  we  are  most  familiar,  (the  autho- 
rity to  sell  the  real  estate  of  deceased  persons,  is  a  part  of  it,) 
is  what  the  law  books  call,  its  *^  statutory  jurisdiction;" — ^<A 
jurisdiction,  which  begins  and  ends,  in  acts  of  pariiament." 
2  Madd.  Ck,  12.,  446.  Of  this  portion  of  its  jurisdiction, 
there  is  very  much  more  in  Maryhxnd  than  in  England.  Now 
whatever  may  be  said,  of  so  much  of  its  equity  jurisdiction  as 
was  acquired,  nobody  can  tell,  when,  or  how;  and  whatever 
maxims  it  may  have  recourse  to,  in  order  to  justify  it  in  retain- 
ing and  exercising,  and  occasionally  adding  to  those  branches 
of  its  jurisdiction,  it  is  a  settied  maxim  with  respect  to  its  statu- 
tory jurisdiction,  that  it  ends  where  it  begins,  with  the  statute 
which  confers  it.  It  cannot  pick  up  jurisdiction,  because  other 
courts  which  might  rightfully  have  exercised  it,  have  thrown  it 
away ;  or  bribe  suitors  to  l^ing  their  claims  there y  by  any  promise, 
that  it  will  afford  them  more  justice  than  the  law  will  allow 
them.  It  may  exercise  all  that  the  legislature  grants  to  it. 
But  the  grant  of  ''an  inch,"  will  not,  under  any  circumstan- 
ces, justify  it,  in  taking  ''  an  ell;"  or  the  most  minute  fraction 
more  than  is  granted.  The  legislative  and  judicial  departments 
must  be  kept  separate  and  distinct.  There  can  be  no  supple- 
ments to  any  of  our  laws,  unless  they  are  to  be  found  in  our 
statute  book. 

The  act  of  1785,  then,  which  gives  to  chancery  no  juris- 
diction, in  the  premises,  except  to  sell  the  real  estate  of  a 
deceased  debtor,  and  distribute  the  proceeds  of  sale,  gives  to 
that  court  no  more  power  to  make  the  rents  and  profits  of  the 
estate  sold,  a  further  fund,  for  payments  of  the  debts,  than  it 
would  have  had  to  decree  the  sale  of  real  estate,  for  the  pay- 
ment of  simple  contract  creditors^  if  the  act  of  1785  had  never 
been  passed  by  the  General  Assembly. 

I  am  thus  brought  to  the  question,  (one  upon  which,  for 
years,  the  Courts  of  Appeals  and  chancery  differed  so  widely; 
and  which,  at  one  time,  was  likely  to  produce  most  unpleasant 
results,)  did  the  court  of  chancery  possess,  before  the  law  of 
1785,  authority  to  sell  real  estates  of  deceased  debtors,  for  the 
payment  of  their  simple  contract  and  other  debts? 
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The  late  Chancellor  saw  no  such  power  granted  by  the  act 
of  1785^  and  thought  he  must  find  it  elsewhere.  It  was  be- 
cause of  this  opinion^  that  he  was  brought  to  the  conclusion,  thai 
he  had  a  right  to  decree  an  account  of  the  rents  and  profits,  to 
appoint  receivers^  fix  occupation  rent?,  &c.;  fuid  moreover,  that 
it  was  not  necessary  for  the  creditors,  in  such  a  bill>  to  all^e,  or 
afterwards  to  prove,  unless  it  was  denied,  an  insufficiency  of 
personal  assets,  f f  fie  was  correct;  in  regard  to  the  source 
whence  was  to  be  derived  his  authority  to  make  real  estate 
of  deceased  debtors  answerable  for  their  simple  contract  debts, 
it  is  undeniable  that  no  such  allegation  or  proof  is  necessary  in 
bills  of  this  4escription,  and  that  the  Court  of  Appeals  has  dis- 
covered some  strange  misconceptions  of  the  law;  but  it  wouM 
by  no  means  fpUow,  that  \xe  possessed  the  other  powers,  to 
ai^int  receivers,  or  decree  an  account  to  be  taken  of  the  rents 
and  profits  of  the  real  estate,  \^hile  enjoyed  by  the  heir  or  devi- 
see. The  enquiry,  however,  now  is,  whence  the  jurisdiction 
of  our  cpurt  of  chancery,  to  spll  dpad  meii's  lapds,  to  pay  their 
debt^? 

There  was  a  time,  iinquestionably,  when  the  real  estate  of  a 
deceased  debtor,  could  not  be  sold  to  pay  simple  contract  debts. 
Until  1785,  there  was  no  legislation.  State  or  Provincial,  which 
authorised  such  a  sale.  The  power  which  our  court  of  chan- 
cery had  been  exercising,  without  any  doubt  in  regard  to  its 
existenpe  for  very  many  years,  could  not  be  borrowed  from  the 
chancery  court  of  England^  because,  until  very  recently,  no 
such  power  ever  was  possessed,  or  claimed  by  that  court.  How 
then  could  it  be  claimed,  but  in  virtue  of  the  act  of  1785  ?  The 
reasoning  of  the  late  chancellor,  (one  of  whose  orders  is  now 
under  review,)  is  not  to  be  found  in  the  record  before  us,  but 
in  his  own  reports  of  his  decisions,  especially  in  the  case  of 
Tessier  and  WysCy  3  Blatidy  28.  We  have  every  thing  th^  his 
powerful  mind  and  extensive  research  could  suggest,  for  the 
conclusions  to  which,  (after  an  investigation  more  thorou^ 
than  he,  perhaps,  ever  gave  to  any  other  question,)  he  was 
brought.  Before,  however,  stating  the  opinion  of  Chancellor 
BUmdy  it  may  be  well  to  notice,  what  we  can  learn  touching 
the  opinions  on  the  subject  which  had  previously  prevailed  in 
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fais  court.  It  will  be  fouod^  that  upon  one  point,  (the  juris- 
diction of  the  court|  independently  of  the  act  of  1785^)  Chancel- 
lor  Hanson  ultimately  adopted  his  opinion.  In  other  respects^ 
flo  far  as  we  can  judge^  he  differed  with  all  our  chancellors. 

Our  act  of  Assembly  was  passed  in  1786,  and  Chancellor 
Bcmsonwas  appointed  1st  October  1789;  of  course,  but  few 
cases  arising  under  that  law  could  have  been  disposed  of  before 
his  ajqpointment.     In  1797^  he  said,  that  the  court  of  chan- 
cery had  never,  up  to  that  timey  decreed  the  sale  of  the  real 
estate  of  an  aduU  heir  or  devisee,  to  pay  the  debts  of  a  deceased 
ancestor^  or  devisor.   Of  course^  it  would  seem  that^  he  had  no 
idea  at  that  time,  that  the  court  possessed  any  power  in  such 
cases,  other  than  that  which  the  act  of  Assembly  conferred  upon 
it.    It  must  have  been  then^  doubtful  in  his  mind^  whether^  if  the 
heir  or  devisee  was  not  an  infant  or  non  compoSy  the  creditor  of 
a  deceased  debtor  had  a  remedy  in  chancery;  whether  that 
court  had  any  power  to  decree  for  such  a  purpose^  the  sale  of 
land  which  had  descended^  or  been  devised^  to  an  adult;  unless 
he  was  a  non  compos.    It  is  certain,  that^  at  that  time  too^ 
a  notion  prevailed^  to  some  extent^  that  creditors  could  sue  at 
law  the  heir  or  devisee.     Of  this  we  have  proof  in  Preston  vs. 
Preston,  1  Harr.  and  Johns,,  366,  decided  in  1802;  and 
Lodge  and  others,  vs.  Murray^ s  heirs,  1  H.  ^  J.,  499,  deci- 
ded in  1804.     According  then,  to  what  seems  to  have  been  the 
then  ojMnion  of  legal  men,  it  might  be  that  simple  contract  cre- 
ditors had  a  remedy,  although  the  land  had  descended,  or  been 
devised  to  one,  who  was  neither  an  infant,  nor  non  compos. 
No  body  as  yet,  it  would  seem,  thought  that  he  had  any  in 
equity,  unless  given  by  the  act  of  1785.     Whether  it  existed  at 
law,  was  to  be  decided  in  the  case  of  Preston  and  Preston, 
and  in  that  case  it  was  decided,  that  ^^at  law,  the  heir  cannot 
possibly  be  answerable,  unless  sued  as  heir,  and  unless  he  Itad 
promised  to  pay  the  debt.    This  was  again  decided,  (both  of 
the  decisions  by  the  Creneral  Court,)  in  the  case  of  Lodge  and 
others,  against  Mvrphy^s  heirs.     From  either  of  these  deci- 
sions there  was  no  appeal,  and  it  has  ever  since  been  considered, 
that  they  settled  the  law  in  Maryland;  though  it  may  be 
inferred  from  what  they  have  left  behind  them,  that  neither 
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Chancellor  Hansariy  nor  Chancellor  Bland,  agreed  with  the 
General  Court, 

The  first  decision  was  at  October  tenn,  1802;  and  on  the 
23rd  December  1803,  Chancellor  Hansoti,  in  the  case  of  Ty- 
son and  others  J  against  HoUingsworth  and  others  y  was  called 
upcm  to  revise  what  seemed  to  be  his  opinion  in  1797,  that  if 
the  heir  or  devisee  was  an  adult^  unless  he  was  non  compos^ 
the  simple  contract  creditor  had  no  remedy  in  equity^  until  fur- 
ther legislation  in  the  premises.  He  states^  that  in  one  case 
^^he  had  refused  to  execute  the  power/'  although  the  heir 
himself^  the  only  person  who  had  a  right  to  object  to  its  exercise^ 
had  expressed  a  willingness  that  he  should  exercise  it.  See 
Chan.  Ws  Opimon^  2  Bbmdy  328 y  note.  It  is  quite  evident 
that  he  could  not  comprehend  the  subject^  as  it  was  presented 
to  his  mind  by  the  decisions  of  the  Cfeneral  Court.  He  con- 
eluded,  ^^that  he  might  have  done  wrong"  previously,  and 
thenceforth  until  bis  deadi,  passed  such  decrees,  and  distribut- 
ed the  proceeds  of  sale,  and  then  evidendy  supposed,  that  he 
had  no  further  jurisdiction: — no  power  to  take  an  account  of 
the  rents  and  profits. 

Upon  the  death  of  Chancellor  /f.,  two  years  afterwards, 
Chancellor  Kilty  was  appointed,  and  it  is  known,  that  notwith- 
standing what  had  been  the  decision  of  his  predecessor  in  the 
case  just  noticed,  he  had  great  doubts  and  difficulties  touching 
this  branch  of  the  jurisdiction  of  his  court;  and  after  struggling 
some  years  to  surmount  them,  he  acted  like  a  sensible  man,  in 
prevailing  upon  the  legislature  to  cut  the  knot,  which  it  had 
been  so  difficult  to  untie,  by  enacting,  (1818,  chc^.  193,  sec.  3,) 
that  the  provisions  of  the  act  of  1785  should  be  extended  to 
defendants  of  full  age.  This,  one  might  have  thought,  would 
prove  a  ^^  statute  of  repose,"  and  such  it  was  for  years.  Chan- 
cellor KiUyy  of  course,  was  satisfied  with  a  law,  which  it  is 
believed  he  penned;  and  he  was  succeeded  by  Gumcdlmr 
Johnsony  who,  when  he  found  that  our  acts  of  Assembly  gave 
him  the  jurisdiction  which  at  any  time  he  was  called  upon  to 
exercise,  was  not  over  anxious  to  know,  whether  this  court  did 
not  possess  it,  and  might  not  have  exercised  it,  without  any 
act  of  Assembly. 
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After  the  death  of  Chancellor  Hanson^  and  until  the  death  of 
Chancellor  Johnson^  it  was  the  belief  of  chancellors  and  law- 
yers, that  all  the  power  which  the  court  possessed,  to  sell  the  real 
estates  of  deceased  debtors,  to  pay  their  simple  contract  debts, 
was  conferred  and  limited  by  the  act  of  1785,  and  its  nume- 
rous supplements,  referred  to  in  Dorsey^s  Laws^pp.  210, 211; 
and  of  the  many  hundreds  of  debtors,  whose  real  estate  was  sold 
to  pay  their  debts,  and  proved  to  be  insufficient,  there  is  not  one 
instance,  during  all  that  time,  of  a  bill  being  filed  against  the 
heir  or  devisee,  to  account  for  the  rents  and  profits.  The  par- 
ticular remedy  was  given  by  law,  and  it  might  well  be  thought, 
as  Chancellor  Talbot  once  said,  that  ^^  it  would  be  very  impro- 
per, for  a  court  of  equity  to  take  it  up,  where  the  law  leaves  it, 
and  extend  it  further  than  the  law  allows." 

When  Chancellor  Bland  came  into  office,  and  this  branch  of 
the  jurisdiction  of  his  court  was  brought  under  his  considera- 
tion, reading,  perhaps,  the  opinion  of  Chancellor  Hanson,  be- 
fore referred  to,  and  being  a  man  of  great  research  and  indus- 
try^ and  perhaps,  rather  over-anxious  to  find  out,  what  could 
not  be  found  out;  and  what,  if  it  could  have  been  found  out, 
would  have  been  of  no  value  to  a  chancellor,  he  chose  to  know 
all  about  it.  He  took  up  the  act  of  1785,  just  as  if  it  was  a  law 
recently  enacted,  and  was  yet,  for  the  first  time,  to  receive  an 
interpretation,  and  was  brought  to  the  conclusion,  that  the 
meaning  of  the  act  of  1785,  without  any  of  its  supplements, 
was  entirely  misunderstood,  and  that  until  the  supplement  of 
1818,  chap.  193  was  passed,  it  did  not  authorise  the  court  to 
pass  very  many  of  the  decrees,  which  it  had  passed,  to  sell  the 
land  of  adult  heirs  and  devisees,  for  pa3rment  of  the  debts  of 
those^  from  whom  they  claimed  it.  As,  however,  the  power 
had  been  exercised  so  repeatedly  between  1785  and  1815,  the 
court,  he  thought,  must  have  possessed  it  before  the  latter  year, 
and  it  must  have  been  a  branch  of  its  jurisdiction  before  1785. 
The  difficulty  yet  to  be  surmounted,  was,  to  fix  the  time  when, 
and  the  mode  in  which,  this  power,  which  his  court  had  so 
long  exercised,  was  acquired  by  it.  The  era  ultimately  fixed 
upon,  was  a  day  on  which  a  statute  of  George  2nd  passed,  in 
1732,  (5  Geo.  2,  chap,  7,)  took  effect.  See  that  statute, 
3  Bland,  305,  note. 
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Much  might  be  said  upon  the  subject,  and  perhaps,  on  both 
sides  of  it,  if  this  was  still  to  be  regarded  as  res  nova.  At  one 
time  indeed,  its  jurisdiction  was  claimed,  ^^  inasmuch  as  an 
executor  or  administrator  is  suable  in  this  court,  on  the  ground 
of  discovery,  and  land  is,  in  this  State,  liable  for  all  debts,  as 
well  as  the  personal  estate."  But,  in  the  first  place,  the  credi* 
tors  have  no  right  to  a  discovery  in  chancery y  unless  they  axe 
entided  to  relief,  somewhere^  at  law  or  in  equity;  and  we  are 
yet  to  find  out,  when  and  how,  or  whether  at  ally  they  have 
any  title  to  relief,  by  a  sale  of  the  debtor's  real  estate.  An* 
answer  to  the  notion,  that  the  heir  is  suable  in  equity,  because' 
an  executor  is,  on  the  ground  of  discovery,  will  be  found  in  a 
decision  by  this  court,  (not  reported,)  that  the  executor  is  not 
suable  in  equity  by  a  creditor,  upon  any  such  ground.  The 
truth  is,  either  the  act  of  1785,  or  the  statute  of  George  2ndy 
just  spoken  of,  give  to  chancery  the  jurisdiction,  now  to  be 
ascertained;  or  a  branch  of  jurisdiction*,  of  which  the  court  has 
been  in  the  undisputed  exercise  for  so  many  years,  never  was 
any  part  of  its  jurisdiction.  The  learned  judge,  whose  order 
is  now  under  review,  denies  that  it  can  be  found  in  the  act  of 
1785,  but  maintains  that  it  is  conferred  by  the  statute  of  George. 
Now  it  will  not  be  alleged,  that  the  act  of  Assembly  cannot  be 
read,  without  being  understood  to  confer  all  the  jurisdictioir, 
which  it  was  supposed,  and  it  is  thought  to  confer.  Some 
change  in  the  structure  of  some  of  its  sentences,  some  trans- 
position of  its  words,  and  perhaps  the  omission  of  some  of  its 
words,  may  be  required,  in  order  to  give  to  it  the  construction 
which  it  would  seem  to  have  received;  though  after  all,  per- 
haps, less  violence  needs  to  be  done  to  its  language,  than  has 
been  done  to  many  sections  of  the  statute  of  frauds,  in  order  to 
ascertain  what  was  intended  to  be  its  import.  But  as  to  the 
statute  of  George^  alluded  to,  no  transposition  of  words,  no 
rules  of  misinterpretation,  yet  invented  by  the  wisdom  of  man, 
will  make  that  statute,  in  any  way,  beneficial  to  simple  con- 
tract creditors  of  deceased  debtors,  or  enable  the  court  of  chan- 
cery, to  exercise  any  power  whatever,  in  such  cases.  The 
relief  which  it  gives  is  confined  to  judgment  creditors,  and 
authorises  in  satisfaction  of  their  debts,  a  sale  of  land,  ttpon 
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which  they  eUrecuIy  have  a  lien.  The  iQtroduction  of  the  words, 
''lands  and  tenements/'  into  the  writ  of  Jierifaciae,  immedi- 
ately after  the  words,  "  goods  and  chattels,"  it  has  been  under- 
stood, was  because  of,  and  as  far  as  the  courts  could  execute  it, 
a  compliance  with,  the  requisitions  of  the  section  of  the  statute, 
which  it  is  now  supposed,  gave  so  much  business  to  the  court  of 
chancery.  Hence  his  decree  in  favor  of  the  complainant,  in 
the  case  of  Tessier  and  Smithy  against  Wysey  in  which  there 
were  adult  defendants;  in  which  the  bill  did  not  allege  a 
deficiency  of  personal  assets,  and  in  which,  certainly  no  such 
deficiency  could  be  proved.  From  that  decree  an  appeal  be- 
ing taken>  it  was  reversed  by  this  court.  See  4  0,Sf  J.j  295, 
and  expressly  for  the  want  of  the  allegations  and  proof  which 
was  required  by  the  act  of  1785,  and  which  no  other  law, 
statute  or  common,  of  this  State,  ever  had  required.  So  too 
in  6  Cr,  <5*  /.,  446,  speaking  of  what  is  required  by  the  act  of 
1786,  "the  exercise  of  such  jurisdiction  must  be  warranted, 
both  by  the  pleadings  and  the  proof,  or  the  decree  cannot  be 
sustained."  It  might  well  have  been  expected,  that  when  the 
highest  judicial  tribunal  had  thus  decided,  there  would  have 
been  an  end  to  all  the  controversy  that  had  arisen,  or  might 
arise,  in  consequence  of  the  seeming  obscurity  in  the  act  of 
17S5.  If  the  words  of  the  law,  left  its  meaning  doubtful,  the 
interpretation  of  it,  now  given  by  the  court  of  last  resort,  could 
QOt  well  be  misunderstood.  The  act  of  1785,  gave  to  cre- 
ditors who  sought  a  sale  of  the  real  estate  of  their  deceased 
debtor,  the  remedy,  and  the  only  remedy  which  they  had,  for 
if  not  the  oniy  remedy,  how  could  it  be  necessary  to  allege 
and  to  prove^  all  that  was  required  by  that  law,  but  by  none 
other  to  be  alleged  and  proved  ?  That  law  states  the  relief 
which  it  is  designed  to  give  to  creditors.  The  chancellor  shall 
decree  a  sale  of  the  land,  to  pay  the  debts.  Surely  there 
needeth  to  be  a  supplement  to  that  act  of  Assembly,  in  order  to 
gi^e  to  the  creditors  another  fund,  in  addition  to  those  already 
provided.  A  sort  of  supplement  to  this  act,  is  supposed  to  be 
found,  not  indeed  in  any  thing  in  the  form  of  an  act  of  Assem- 
bly,  but  in  the  words,  which  in  the  case  of  Curtis  against 
Curtis,  2  Brown^s  Chan.  Casssy  633,  are  ascribed  to  the  then 
48       V.4 
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Master  of  the  Rolls :  ^^  It  is  the  practice  in  equity^  that  bond 
creditors,  coming  for  a  distribution  of  assets^  shall  have  an 
account  of  the  rents  and  profits,  which  they  could  not  have  at 
law.  The  law  gives  the  creditor  only  the  land  to  hold^  until 
he  is  satisfied.  Equity  goes  further  and  says,  that  if  the  reme- 
dy at  law  is  not  sufficient,  we  will  sell  the  inheritance  of  the 
estate;  and  if  that  will  not  do,  we  will  direct  an  account  of 
rents  and  profits  against  the  heir.^^  This  was  certainly  an 
obiter  dictum.  They  are  words,  supposed  to  have  been  uttered 
by  the  Master  of  Rolls,  in  the  case  of  a  widow  suing  for  dower, 
and  a  claim,  that  the  rents  and  profits  to  which  she  was  enti- 
tled, should  be  decreed  to  her  in  that  suit.  Now  we  are 
reminded,  by  the  quotation,  that  the  law  of  England,  and 
that  of  Maryland^  is  in  some  respects  difierent.  Land  is  sM 
here  to  pay  debts,  while  in  England,  all  that  the  creditor  can 
usually  claim,  is  a  portion  of  the  rents  and  profits,  until  there- 
by the  debt  is  satisfied.  Owing  to  this  diversity,  we  may 
misunderstand  what  we  sometimes  read  in  the  English  books, 
about  the  creditors  being  entitled  to  rents  and  profits. 

The  law,  however,  is  frequently  stated  in  law  books,  as 
stated  above  by  the  Master  of  the  Rolls;  and  generally,  it  may 
be  noticed,  upon  the  authority  of  that  dictum,  bond  creditors 
may  come  into  equity,  and  this  to  prevent  a  multiplicity  of 
suits.  Each  creditor  may  sue  at  law,  but  to  avoid  this  multi- 
plicity of  suits,  they  are  permitted  in  equity  to  unite  in  one 
bill,  and  therein  ask,  a  distribution  of  the  real  assets  which 
descended  to  the  heir. 

We  are  sometimes  referred  to  Bacon's  Abridgement,  A> 
eompt  B,  as  well  stating  ^'  the  gradual  development  of  equi^ 
jurisdiction,  in  cases  of  tort,  mesne  profits,  Sec.  There  we  are 
told,  that  chancery  will  not  interfere  in  favor  otjuc^ment  cre- 
ditors, even  to  set  aside  a  fraudulent  conveyance,  and  to  decree 
an  account  against  the  debtor  and  owner  of  the  estate,  nor  in 
fieivor  of  a  mortgagee  against  a  mortgagor. 

The  question,  in  what  cases  the  chancery  court  can  decree 
an  account  of  rents  and  profits,  is  one  not  free  from  diflSculfy; 
find  no  wonder,  if  it  be  true,  as  the  books  tell  us,  that  the  pxiii- 
eiple  upon  which  courts  of  equity  proceed  in  such  cases,  is  th« 
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principle  of  convenience.  No  wonder  then^  if  we  sometimes 
are  at  a  loss  to  ascertain  its  jurisdiction^  the  extent  of  it,  or  the 
principle  upon  which  it  is  to  be  claimed.  It  would,  indeed, 
seem  difficult  to  prove,  that  a  man  who  has  no  title,  legal  or 
equitable,  to  land,  never  was  in  the  possession,  or  could  right- 
fully demand  possession  of  it,  has  any  claim  to  rents  and  pro- 
fits. In  the  case  of  Strike  and  McDonald j  2  JET.  4^  Cr.,  191,  it 
was  said,  that  where  there  has  been  any  fraud,  an  account  of  the 
rents  and  profits  will  be  ordered.  But  that  case  furnishes  no 
authority  for  the  claim  in  this  case,  and  the  law  would  be 
absurd  and  unjust,  if  the  heir  should  be  made  to  pay  rents  and 
profits  in  a  case  like  this,  when,  if  he  had  been  the  debtor,  had 
mmtgaged  the  property  to  pay  the  debt,  he  is  not  accountable 
to  the  creditor  for  rents  and  profits  which  he  has  received, 
although  the  laud  furnishes  an  insuflScient  fund  for  the  pay- 
ment of  the  mortgage  debt. 

According  to  every  view  which  I  have  been  able  to  take  of 
the  subject,  the  chancellor  erred  in  passing  the  order,  because, 
in  such  a  case,  he  has  no  right  to  decree  an  account  of  the 
rents  and  profits. 

A  further  remark  will  be  made.  The  court  cannot  have  the 
power,  because  it  could  not  possibly  exercise  it.  No  portion  of 
it  is  to  be  exercised  until  the  claims,  and  the  insufiiciency  of 
personal  assets  are  established;  and  these  can  be  established, 
only  by  the  decree,  which  appoints  a  trustee  to  sell  the  land. 
No  order  can  be  passed  in  regard  to  the  rents  and  profits,  jE7en^- 
ing  the  suit,  because  until  a  decree  for  the  sale,  and  actual 
sale,  and  the  ascertainment,  that  the  real,  added  to  the  personal 
assets,  do  not  pay  the  debts,  the  creditors  have  no  right  to  file 
a  biU,  or  petition,  asking  for  any  discovery,  relative  to,  or  on 
account  of,  the  rents  and  profits. 

DoRSEY,  J.,  delivered  the  opinion  of  this  court. 

"  The  act  of  Assembly  having  made  the  real  estates  of  deceased 
debtors,  whose  personal  estates  are  insufficient  for  the  payment 
of  their  debts,  liable  by  a  decree  of  the  court  of  chancery,  to  be 
sold  for  the  payment  of  such  debts;  should  both  real  and  per- 
sonal estate  prove  inadequate  to  su»h  payment,  if  rents,  issues 
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and  profits  of  such  real  estates  be,  before  the  sale,  received  by  iho 
heirs  of  the  deceased,  or  any  other  persons,  the  heirs  or  persons 
thus  receiving,  will,  in  contemplation  of  a  court  of  equity^  be 
regarded  as  having  done  so  for  the  benefit  of  the  crediton  of 
the  deceased.  And  upon  a  proper  bUl,  filed  for  the  recovery 
thereof,  such  receivers  will  be  made  to  account  to  the  creditors 
for  the  rents  and  profits  by  them  received.  This  accounta* 
bility  results  from  a  clear  principle  of  equity  jurisdiction^  that 
where  the  right  is  clear,  and  the  law  can  give  no  adequate 
remedy,  a  court  of  chancery  will  relieve.  Upon  the  death  of 
a  debtor,  whose  real  and  personal  estate  are  insufilcient  for  the 
payment  of  his  debts,  the  real  estate  in  equity,  is  considered 
as  appropriated  to  such  payment;  and  its  incident,  the  rents 
and  profits,  pass  with  it.  That  these  views  are  not  unsustained 
by  the  analogies  of  the  law: — See  1  Story  Eq.y  488,  512. 
March  vs.  Bennett ^  1  Vera,  428.  Curtis  vs.  Curtis ^  2  Brown^s 
C.  R.y  633.  Hammond  vs.  Hammond^  2  Bland's  C.  R.,  344. 

The  accountability  in  question  being  assumed,  the  power  of 
a  court  of  equity,  when  a  proper  case  is  brought  before  it,  for 
the  exertion  of  such  a  power,  to  appoint  a  receiver  of  the  rents 
and  proQts  of  the  real  estate,  or  to  impose  upon  its  occupant  an 
occupation  rent^  cannot  be  doubted.  But  does  the  record 
before  us  present  a  fit  case  for  the  exercise  of  such  a  power?  is 
the  question  to  be  decided  by  this  court,  in  reviewing  the 
chancellor's  order,  from  ivhich  the  present  appeal  has  been 
taken. 

By  the  original  and  amended  bill  of  the  complainants,  no  such 
relief  is  sought;  a  sale  of  the  realty  in  aid  of  the  personalty,  for 
the  payment  of  debts,  is  all  the  relief,  in  respect  to  the  realty, 
that  is  called  for.  The  bill  alleges,  that  Eli  G.  Warjield, 
the  deceased,  left  a  personal  estate  of  large  value,  which  came 
to  the  hands  of  his  administrators,  of  whom  the  defendant, 
Ellen  B.  Warfield^  was  one,  but  that  the  personal  estate  is 
insufiKcient  for  the  payment  of  debts.  The  defendant,  Ellen 
B.  Warfieldy  the  mother  of  the  infant  defendants,  by  her 
answer  denies,  that  the  personal  estate  is  insufi&cient  for  the 
payment  of  debts;  denies  the  existence  of  the  debts  claimed; 
and  pleads  the  statute  of  limitations  in  bar  of  their  recovery. 
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After  a  great  variety  of  testimony  was  taken  by  the  parties, 
under  a  commission  issued  for  that  purpose,  no  part  of  which 
allowed  the  insufficiency  of  the  personal  estate  for  the  payment 
of  debts,  or  that  any  other  debts  existed,  other  than  those  due 
to  the  complainants;  and  although  the  complainants  had  caused 
no  audit  to  be  made  as  to  the  personal  estate,  and  had  exiiibited 
an  inventory  of  the  deceased's  personal  estate,  appraised  at  the 
sum  of  $4173.76,  and  had  given  evidence  also  of  a  debt  of 
$1000  due  to  the  deceased  Nichokis  OwenSy  one  of  the  com- 
plainants filed  his  petition,  in  the  court  of  chancery,  alleging, 
that  the  real  estate  of  the  deceased,  ever  since  his  death,  had 
been  in  the  possession  of  his  widow,  EUen  B.  Warfield j  who 
was  cultivating  it  so  wastefully  and  unskilfully,  as  greatly  to 
lessen  its  value;  and  that  he  had  reason  to  apprehend  the  same 
system  of  husbandry  would  be  continued,  unless  restrained  by 
said  court;  and  ^'further,  that  he  has  great  reason  for  fear- 
ing, and  verily  believes,  that  said  real  estate  if  now  brought 
into  the  market,  would  not  sell  for  a  sum  sufficient  to  pay  all 
the  debts  due  by  the  deceased."  The  petition  also  prays  for 
the  appointment  of  a  receiver,  or,  in  the  event  of  its  being 
deemed  expedient  to  permit  Ellen  B.  Warfield  to  retain  pos- 
session, that  she  should  be  charged  with  an  occupation  rent; 
and  that  an  injunction  may  issue,  to  restrain  her  from  culti- 
vating the  land  in  a  wasteful  and  uiihusbandlike  manner; 
and  from  wasdng  the  land  in  any  manner,  or  destroying,  or 
injuring  or  cutting  the  wood  or  timber  thereon,  except  for  the 
necessary  purpose  of  the  farm.  Mrs,  Warfieldy  having  filed 
her  answer,  denying  all  the  material  allegations  in  the  pe- 
tition, a  great  variety,  of  testimony  was  taken  by  the  parties; 
and  upon  its  return  to  the  chancery  court,  the  order  of  the 
28th  of  April  1846  was  passed,  directing  an  injunction  to  issue 
as  prayed  for  in  the  petition,  and  placing  Mrs.  Warfield  un- 
der an  occupation  rent,  to  be  adjusted  by  the  auditor.  From 
this  order  an  appeal  was  taken  by  Mrs,  Warfield^  and  the 
propriety  of  its  passage,  upon  the  proceedings  and  proofs  be- 
fore the  chancellor?  is  the  question  which  this  court  are  called 
on  to  determine. 
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After  an  attentive  perusal  of  the  petition,  answer,  and 
testimony  taken  in  relation  tliereto,  we  are  unable  to  dis- 
cover any  suflScient  ground  for  granting  the  injunction,  which 
has  been  ordered.  And  looking  to  the  whole  record,  and 
the  proofs  therein  contained,  there  is  quite  as  litde  ground 
for  the  chancellor  imposing,  at  the  instance  of  the  petitioner, 
Owensy  an  occupation  rent  upon  the  defendant,  Mrs.  War- 
field.  To  entitle  the  petitioner  to  such  an  order,  he  must 
show,  that  it  was  necessary  for  his  protection  from  loss,  or 
that  he  had  a  right  to  demand  it,  because  of  the  certainty, 
or  strong  probability,  that  the  real  and  personal  estate  of  the 
deceased,  would  be  insufficient  for  the  payment  of  his  debts. 
Has  this  been  done?  is,  then,  the  natural  inquiry.  It  is  true, 
that  in  his  petition  he  has  sworn,  '^that  he  has  great  reason 
for  fearing,  and  verily  believes,  that  said  real  estate,  if  now 
brought  into  the  market,  would  not  sell  for  a  sum  sufficient  to 
pay  all  the  debts  due  by  the  deceased."  But  fear  and  belief, 
unsustained  by  facts,  establishing  their  probability,  or  shewing 
them  to  be  well  founded,  are  not  a  sufficient  foundation  for 
the  interposition  of  a  court  of  equity,  by  way  of  injunction,  at 
the  imposition  of  an  occupation  rent,  in  a  case  like  the  present. 
He  who  seeks  such  relief  must  show  himself,  in  equity  and 
conscience,  entitled  to  it:  that  he  has  rights,  which  need,  and 
deserve  such  protection.  Is  such  the  predicament  of  the  pe- 
titioner? By  his  own  proof  he  has  shown,  that  the  appraised 
value  of  the  deceased's  personal  estate  in  the  inventory  there- 
of, was  $4173.76,  and  that  one  of  the  debts  due  to  the  de- 
ceased, which  Mrs.  Warfield^  expected  to  receive  and  apply 
to  the  payment  of  his  debt,  was  one  thousand  dollars;  and  that 
the  value  of  the  real  estate  was  five  thousand  dollars.  The 
amount  of  the  debts  claimed  by  the  complainants,  if  fuUy  es- 
tablished, is  between  three  and  four  thousand  dollars;  and  that 
there  is  now,  or  ever  was,  any  other  creditor  of  the  decedent, 
the  record  furnishes  no  proof.  In  such  a  condidon  of  this  case 
what  standing  has  the  petitioner  in  a  court  of  equity,  when 
asking  an  injunction,  and  the  assessment  of  an  occupation  rent, 
against  the  widow  of  the  deceased,  who  lives  upon  the  land  of 
the  deceased,  and  with  the  rents  and  profits  thereof  supports 
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sonal  estates,  united,  would  prove  insutnci^^. 
of  debts;  upon  which  hypothesis,  only,  could  the  order  04  ^ 
chancellor  be  sustained;  but  that  the  petitioner  ''has  great  rea- 
son for  fearing,  and  verily  believes  that  said  re<d  estate  y  if  now 
brought  into  market,  would  not  sell  for  a  sum  sufficient  to  pay 
aU  debts  due  by  the  deceased."  For  aught  that  has  been 
sworn  to  in  that  petition,  the  personal  estate  may  have  been 
amply  sufficient  for  the  payment  of  debts;  and  the  petitioner 
may  not  have  a  semblance  of  right  to  pursue  the  realty. 

This  court  will  sign  a  decree,  reversing  the  order  appealed 
from,  with  the  costs  of  this  appeal  to  the  appellant,  and  dismiss- 
ing the  petition  of  the  a[^llee  on  which  the  order  appealed 
from  is  founded. 

ORDER  REVERSED,  AND   PETITION 

DISMISSED   WITH    COSTS    OF   APPEAL. 


John  Betans  vs.  William  Sullivan,  Peter  Ritner,  and 

Thomas  Beers. — December  1846. 

B  filed  his  billt  charging  a  parinenhip,  entered  into  between  himself  and 
three  others,  in  a  special  basinoss,  by  yerba!  contract :  that  it  con  tinned 
about  a  year,  at  the  end  of  which  time,  he  yolnntarily  withdrew,  ippre. 
heading  injury  from  the  miscondnct  of  his  co-partners.  The  object  of 
the  bill  was  to  procure  an  account,  and  payment  oyer  of  his  portion  of  th« 
profits.    One  of  the  partners,  in  his  answer,  denied  the  existence  of  the 
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After    an    atti»nt^®*^  *^**  ^  ''^"  employed  by  him  for  hire.     The  two 

jilted  the  partnership  ia  their  answers,  and  eoneented  to 
testimony    take£jj^  ^j^^^^  ^j^^  a„B^e„  ^f  t^g  two  who  admitted  the  partner* 

cover  any  SU^vidence  against  the  third  partner,  who  denied  its  existence. 
has   been    ^^  i",  that  the  answer  of  one  defendant  is  not  evidence  a^rainst 

the  prop^"*^''''^- 

f'   /  of  the  alleged  existence  of  two  partnerships,  one  of  which  was 
diluted  of  throe  persons,  the  other  of  the  same  three  and  another,  will 

Chfi^make  the  answer  of  one  of  the  three  admitting  the  partnership,  evi- 

fidenee,  a9  a  partnership  act,  against  his  other  two  partners,  and  thos 
/  establish  the  existence  in  fact  of  the  partnership  between  the  foor,  against 
the  denial  in  the  answer  of  one  of  the  three  partners.    Such  a  state  of  facts 
does  not  make  an  exception  to  the  general  rule. 

When  one  partner  is  permitted  by  his  answer  to  testify  against  a  firm,  of 
which  he  is  a  partner,  it  ought  to  be,  because  he  is  testifying  against  him- 
self, as  a  member  of  the  firm. 

Difficulties  to  be  encountered  in  stating  accounts,  are  no  groonds  why 
accounts  ought  not  to  be  decreed,  where  the  court  perceives  they  bis 
necessary  to  the  rights  of  the  parties,  and  ends  of  justice. 

Every  reasonable  presumption  will  be  made  against  those  partners,  whose 
fault  it  is  that  the  books  of  accounts  of  a  partnership  are  imperfectly  kept  i 
and  if  they  claim  to  be  entitled  to  other  credits  than  those  to  which  the 
books,  at  the  close  of  the  partnership,  entitle  them,  it  is  usual  to  reqaire  ef 
them  very  strict  proof. 

Circumstances  stated,  under  which  a  courtof  equity  will  infer  the  ezislenos 
of  a  partnership,  in  opposition  to  an  answer  denying  it. 

Where  a  bill  alleged  a  partnership  to  have  commenced  and  terminated  at  a 
particular  day,  and  the  proof  established  its  commencement,  a  partner  who 
insists  that  it  was  dissolved  at  an  earlier  period  than  that  alleged,  will  have 
to  prove  it. 

For  personal  services  rendered  by  a  partner,  no  compensation  can  be  clairotfd, 
without  proof  of  an  express  agreement,  that  he  should  be  compensatsd  for 
them. 

Appeal  from  the  Equity  side  of  Allegany  couMy  court. 

The  bill  in  this  case  was  filed  on  the  29th  September  1841, 
by  the  appellant^  and  stated^  that  on  Ist  September  1840|  John 
Bevans  and  Tfiomaa  Beers y  Peter  RUner  and  William  StiUi-^ 
van,  entered  into  a  verbal  agreement,  to  become  co-paitners  in 
the  butchering  business,  in  equal  shares  as  to  profit  and  loss; 
that  it  was  agreed,  that  J.  B.  should  be  the  active  partner^ 
should  erect  a  slaughter  house,  buy  and  butcher  the  cattk,  aell 
the  meat,  and  collect  the  proceeds  of  all  sales,  except  to  tAm 
ptfrtners;  that  in  consideration  of  the  extra  services,  ha  was  to 
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be  allowed^  in  addition  to  his  share  of  the  profits^  the  usual 
per  diem  wages  to  a  person  engaged  in  such  business,  and  also 
a  fair  compensation  for  the  hire  of  his  carryall  and  horse^  which 
were  to  be  employed  about  the  business  of  the  company;  that 
the  business  commenced  on  the  1st  September  1840,  and  was 
conducted  by  the  partners  with  success  to  the  25th  September 
1841,  when  said  partnership  was  dissolved;  that  the  said  /.  JB. 
discovered  that  his  confidence  was  misplaced,  that  his  partners 
were  combining  to  defraud  him  of  his  just  share  of  the  profits, 
and  were  aiming  to  force  him  out  of  the  business,  with  no 
other  than  daily  wages;  in  consequence  of  which  he  notified 
his  partners,  and  the  public,  of  his  voluntary  withdrawal  from 
the  business,  and  called  upon  his  partners  for  a  settlement, 
according  to  their  agreement,  which  they  refused.  The  bill 
then  proceeded  to  set  forth  the  nature,  character  and  extent  of 
the  co-partnership  business,  amount  of  profits  made,  and  the 
possession  of  the  books  of  accounts  of  the  concern,  withheld  by 
the  appellees;  that  his  co-partners  are  largely  indebted  to  the 
concern  as  purchasers.  Prayer,  for  answers,  an  account,  sub- 
poenas, and  for  general  reUef,  against  the  aforesaid  appellees. 
WUliam  Sullivan  answered  the  bill,  and  denied  any  part- 
nership with  the  parties,  or  either  of  them,  as  mentioned  in 
the  bill,  and  alleged,  that  he  hired  the  complainant,  J.  £.,  to 
work  and  carry  on  the  butchering  business  for  him,  W,  S.; 
that  he  furnished  the  capital,  and  the  business  was  carried 
on  for  his  sole  risk,  by  his  means,  and  for  his  use.  The  said 
W.  S.  admitted  a  partnership  between  him  and  Thos,  Beers 
and  Peter  Ritner,  in  a  contract  with  the  Baltimore  and  Ohio 
Rail  Road  Company ^  but  denied  they  were  interested  in  the 
butchering  business  with  him.  The  special  manner  of  con- 
ducting the  business  relied  on  in  the  bill,  &c.,  were  also 
denied,  and  also  all  fraud  and  combination. 

The  answer  of  Peter  Ritner  admitted  the  alleged  partner- 
ship in  the  butchering  business,  and  the  contract  alleged  in  the 
answer  of  W.  £».,  between  him,  P.  JR.,  and  T.  B.,  with  the 
Baltimore  and  Ofdo  R.  JR.  Cb.,  for  the  construction  and  com- 
pletion of  the  DoegvUy  tunnel,  that  it  was  commenced  in 
1839,  and  completed  in  1842;  that  owing  to  the  extent  and 
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importance  of  that  contract,  it  became  necessary  that  they 
should  have  connected  with  their  work  a  separate  butchering 
establishment;  which  led  to  the  formation  of  the  partnership 
for  that  object  between  the  four,  of  the  profits  of  which  the 
complainant  was  to  have  one-fourth.  This  answer  then  pno- 
ceeded  to  set  forth  the  manner  of  conducting  the  partnership, 
for  the  purchase;  slaughter,  and  sale,  of  cattle  and  meat,  &c.; 
that  the  business  yielded  profits;  that  complainant  had  conduct- 
ed himself  faithfully;  and  that  an  account  ought  to  be  taken. 

The  answer  of  the  other  defendant,  Thomas  Beers,  was 
substantially  like  that  of  Peter  Ritner. 

A  commission  was  issued  and  a  great  variety  of  proof  taken. 

On  the  13th  October  1845,  Allegany  county  court,  (Mar- 
tin, C.J.,)  decreed  as  follows  : 

The  bill  in  this  case  is  filed  against  William  SulUvan, 
Thomas  Beers  and  Peter  Ritner,  in  which  the  comi^ainant 
chaiges  the  existence  of  a  parol  partnership  in  the  butchering 
business,  between  himself  and  the  defendants.     Two  of  the- 
defendants,  Thomas  Beers  and  Peter  Ritner,  admit  the  co- 
partnership,  as  alleged  in  the  bill;  but  it  is  denied  by  William 
Sullivan,  and  the  controversy  is  between  the  complainant  and 
this  defendant.     It  is  clear,  that  the  answers  of  Thomas  Beers 
and  Peter  Ritner,  cannot  be  used  against  William  SuUtoan 
for  any  pur[K)6e.     It  is  an  established  principle  of  evidence, 
that  the  answer  of  one  defendant  cannot  be  read  in  evidence 
against  a  co-defendant.     If  the  complainant  was  interested  in 
establishing  a  fact  by  the  evidence  of  a  co-defendant,  he  might 
have  examined  him  as  a  witness,  on  interrogatories,  and  the 
witness  would  then  have  been  subject  to  the  cross-examinadao 
of  the  other  defendant.     To  withhold  from  such  defendant  the 
privilege  of  cross-examination,  would  be  unjust,  and  this  injus- 
tice must  necessarily  follow  from  the  practice,  of  penniuing  the 
answer  of  one  defendant  to  be  read  in  evidence  against  a  co-de- 
fendant.    This  is  the  language  of  the  Court  of  Appeals,  in  the 
case  of  Hat/ward  against  CarroU,  6  H,  ^  J.,  520,  subse- 
quently adopted  by  the  same  court,  in  Janes  against  Hardesiy, 
10  C?.  4*  J')  415;  I  therefore  put  entirely  out  of  view  the 
answers  of  Beers  and  Ritner. 
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A  very  different  character  has  however  been  assigned  by  the 
law  to  the  answer  of  William  Sullivan,  It  has  been  made 
evidence  by  the  complainant^  and  being  responsive  to  the  bill, 
must  be  received  as  true,  unless  contradicted  by  two  witnesses, 
or  one  witness^  with  corroborating  circumstances.  This  de- 
fendant has  denied  the  existence  of  any  partnership  as  charged 
in  the  bill;  and  an  answer  thus  positive,  and  responsive,  in  its 
averments,  in  reference  to  a  matter  within  the  personal  know- 
ledge of  the  party,  can  only  be  overcome  by  strong  and  clear 
proof.  The  question  is,  has  this  answer  been  disproved  ?  In 
my  opinion  it  has  not. 

I  do  not  consider  it  necessary  to  enter  into  an  extended  view 
of  the  conflicting  and  irreconcilable  evidence  taken  in  this 
cause.  After  a  careful  examination  of  the  testimony,  I  am 
satisfied^  that  a  partnership,  as  alleged  by  the  complainant, 
has  not  been  proved.    The  bill  therefore  must  be  dismissed. 

An  appeal  from  that  decree  was  prosecuted  by  the  com- 
plainant below. 

The  cause  was  argued  before  Archer^  C.  J.,  Dorse y, 
Spence  and  Magruder,  J. 

By  Price  and  McMahon  for  the  appellant,  and 
By  McKaig  and  Schley  for  the  appellees. 

Magruder,  J.,  delivered  the  opinion  of  this  court. 

On  the  29th  September  1841,  the  appellant  filed  his  bill  of 
complaint  against  the  three  defendants,  charging,  that  on  or 
about  the  first  day  of  September  1840,  the  four  entered  into  a 
partnership  in  the  butchering  business;  each  to  have  an  equal 
share  of  the  profits,  and  to  bear  an  equal  share  of  the  losses: 
the  complainant  to  be  the  active  partner  in  the  business.  By 
the  terms  of  the  agreement,  which  was  a  verbal  one,  the  appel- 
lant was  to  be  compensated  for  his  services,  and  for  the  use  of 
his  horse  and  canryall,  to  be  employed  about  the  business  of  the 
ochpttrtmorship.  It  is  charged ,  that  the  business  was  commenced 
on  Che  1st  September  1840^  and  was  continued  until  the  25th 
September  1841,  when,  for  the  reasons  stated  in  the  bill  of 
complaint,  the  partnership  was  dissolved  by  himself,  and  the 
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defendants  when  called  upon^  refused  to  settle  the  partnership 
business. 

The  bill  prays,  among  other  things,  that  an  account  may 
be  taken  of  the  business  of  the  partnership. 

Two  of  the  defendants,  Beers  and  Riinery  admit  a  partner- 
ship, as  stated  in  the  bill  of  complaint,  and  consent  that  an 
account  be  taken,  as  asked. 

The  other  defendant,  SuUivany  denies  that  any  such  paitr 
nership  ever  existed,  and  insists,  that  the  butchering  business, 
during  the  whole  period,  was  carried  on  with  his  funds,  and 
for  his  own  individual  profit,  and  that  the  comfdainant  was 
employed  by  him,  and  to  receive  wages. 

Much  proof  was  taken  by  the  parties,  and  the  case  having 
been  submitted,  Allegany  county  court,  setting  as  a  court  of 
equity,  dismissed  the  bill  of  complaint.  From  thai  decree  an 
appeal  was  taken,  and  thus  is  presented  for  our  decision,  the 
question,  whether  the  complainant  is  not  entitled  to  an  account? 
or  in  other  words,  is  a  partnership  proved  to  have  existed  be- 
tween the  parties  in  the  butchering  business,  as  charged  by  the 
complainant? 

Testimony  of  various  descriptions  is  relied  on  by  the  com- 
plainant, to  prove  the  partnership.  Among  other  things,  it  is 
insisted,  that  the  answers  of  Ritner  and  Beers j  the  co-partners  of 
the  other  defendant  in  a  different  concern,  are  evidence  against 
that  defendant,  and  this  because,  it  is  said,  the  firm  of  Ritner^ 
Beers  and  SuUivany  contributed  three-fourths  of  the  capital, 
and  were  entitled  to  three-fourths  of  the  profits  in  their  partner- 
ship character;  in  other  words,  that  it  was  a  partnenhip 
consisting  of  two  parties,  the  firm  of  Ritner^  Sullivan  and 
BeerSy  being  one  of  them,  entitled  to  three-fourths  of  the  pio- 
fits,  and  to  contribute  three-fourths  of  the  capital;  and  the  com- 
plainant was  the  other  partner,  to  contribute  one-fourth  of  the 
capital,  and  receive  one-fourth  of  the  profits. 

It  is  not  deemed  necessary  to  inquire,  at  this  time,  whether 
this  be  a  correct  account  of  the  partnership,  it  being  the  opinioa 
of  the  court,  that  if  such  appeared  to  be  the  fact,  still  the 
answers  of  Beers  and  Ritner y  filed  in  this  case,  would  not  be 
evidence  against  their  co-defendant.    The  general  rule,  unqaei- 
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tionably,  is,  that  the  answer  of  one  defendant  is  not  evidence 
against  his  co-defendant:  and  this  is  said  to  be  a  strict  rule. 
The  reason  assigned  for  it  is,  that  there  is  no  issue  between  the 
parties^  and  no  opportunity  existed  for  a  cross-examination. 
Exceptions  have  indeed  been  made  to  this  rule^  and  in  a  few 
cases,  the  answer  of  one  partner  has  been  used  as  evidence 
against  the  others.  The  case  before  us,  however,  ought  not  to 
be  admitted  among  the  exceptions.  The  question  between 
these  four  individuals  is,  whether  a  business  which  is  regarded 
as  profitable,  was  carried  on  by  the  four  in  partnership,  or  by 
one  of  them  only,  and  for  his  exclusive  profit.  The  other 
defendants  have  an  interest  in  direct  conflict  with  that  of  Sul- 
Kvafty  and  their  admissions  would  be  for  their  own  benefit. 
They  might  have  been  complainants  in  this  case,  and  if  they 
had  united  with  the  appellant  in  this  application,  there  would 
have  been  as  much  propriety  in  contending,  that  the  statements 
in  their  bill  being  the  declarations  of  the  partners  of  StUlivan, 
in  the  other  firm,  would  be  evidence  against  him. 

It  can  scarcely  he  contended,  that  in  answering  this  bill  they 
are  acting  within  the  scope  of  their  authority,  as  partners  of  the 
older  firm. 

The  answers  of  the  two,  indeed,  are  not  offered  as  evidence 
against  the  other  defendant,  because  they  are  the  answers  of  co- 
defendants,  but,  because  they  are  declarations  and  admissions 
of  co-partners.  If  for  this  reason  such  declarations  were  admit- 
ted as  evidence,  then  the  unavoidable  consequence  would  be, 
that  every  thing  in  relation  to  the  second  co-partnership,  which 
the  defendants,  {Ritner  and  BeerSy)  introduced  into  their  an- 
swers, whether  responsive  or  not  to  the  bill,  would  be  evidence 
for  themselves,  by  being  evidence  against  SuUivany  who  is 
denying  that  they  have  any  interest  in  the  profits  of  the  butch- 
ering business. 

When  one  partner  is  permitted  by  his  answer  to  testify  against 
a  firm,  of  which  he  is  a  partner,  it  ought  to  be  because  he  is 
testifying,  not  for,  but  against  himself,  as  a  member  of  that 
firm.  In  this  case,  however,  it  is  asked,  that  they  be  permitted 
to  testify  for  themselves  as  well  as  for  the  comjriiainant. 
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It  is  insisted  however,  that  if  the  answer  of  Beers  be  not 
evidence  againt  Stdlivany  for  the  reason  already  noticed,  the 
declarations  of  the  former  are  evidence  against  the  latter,  be- 
cause of  a  combination  or  conspiracy,  to  which  they  were  par- 
ties at  one  time,  to  defraud  the  defendant  RUner,  and  the 
aj^Uants,  of  their  share  of  the  profits  of  the  concern. 

GrrantiE^  the  combination  with  such  intent  to  be  proved : — 
<<Every  act  and  declaration  of  each  member  of  the  conspiracy, 
in  pursuance  of  the  original  concerted  plan,  and  with  reference 
to  the  common  objects,  is,  in  contemplation  of  law,  the  act 
and  declaration  of  them  all,  and  is  therefore  original  evidence 
against  them.  *  *  «  *  Care  must  be  taken  that  the  acts  and 
declarations  thus  admitted,  be  those  only  which  were  made  or 
done  during  the  pendency  of  the  criminal  enterprise,  €md  m 
fvrthenmce  of  Us  objects.^^    1  Cfreenleafon  Evid.,  sec.  111. 

If,  in  deciding  the  question  now  submitted  to  us,  it  was 
necessary  to  ascertain  which  of  the  declarations  of  Beers  ait, 
by  this  law,  made  evidence  against  Stdlivan,  some  difficulty 
i^ould  arise.  It  may  be  said  with  confidence,  that  the  appel- 
lant cannot  claim  the  benefit  of  any  admission  in  Beers^ 
answer.  If  the  conspiracy  alleged  once  existed,  this  answer 
certainly  was  not  prepared  ^'in  furtherance  of  its  objects." 

The  view,  however,  which  is  taken  of  this  case,  will  render 
it  unnecessary  to  discuss  this  part  of  it,  and  it  will  be  dismissed 
with  the  observation,  that  the  defendant,  Sullivan,  cannot  be 
allowed  to  set  off  those  declarations  of  Beers,  which,  if  adoEikr 
tisd  as  evidence,  would  prejudice  the  claim  of  the  appellant 
against  those  of  a  different  character,  on  which  the  latter  may 
have  a  right  to  rely. 

The  defendant,  StUliwxn,  admits,  that  the  butchering  hvm- 
ness  was  carried  on,  but  denies  the  partnership,  and  insists, 
that  the  others  were  too  poor  to  contribute  the  necessary  funds. 
Upon  this,  and  the  probabilities  of  the  case,  we  have  listened 
to  much  discussion,  and  have  been  furnished  with  many 
references  to  the  books  of  the  business. 

It  has  not,  however,  been  shown  to  the  court,  that  this 
business,  conducted  as  it  was,  required  any  conriderable  amount 
of  capital.     The  sales  were  rapid,  the  profits,  it  is  quite  reason- 
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able  to  suppose,  were  considerable,  and  SuUivan  himself  was 
generally  in  the  receipt  of  the  funds,  which  were  from  time 
to  time  to  be  employed  in  the  purchase  of  other  cattle,  which 
were  to  be  sold  to  the  workmen  employed  by  the  older  compa- 
ny, and  for  the  proceeds  of  sale  that  company  was  responsible. 
Other  proof  than  that  which  has  been  furnished  by  Sullivan^ 
and  the  entries  in  the  books,  would  be  necessary,  in  order  to 
prove  that  monied  men  only  could  engage  in  this  business. 

The  want  of  capital  is  the  reason  assigned,  why  not  only 
the  appellant,  but  the  other  defendants,  could  not  have  been 
partners  in  the  butchering  business.  Surely ,  if  they  had  capital 
sufficient  to  be  members  of  the  company,  to  which  the  name 
of  the  DoegvUy  Oompany  has  been  given,  we  cannot  take  it 
for  granted,  that  they  could  not  procure  the  requisite  capital  to 
undertake  the  business  of  supplying  with  food  the  men  whom 
they  employed,  and  whom  they  were  obliged  to  pay,  in  goods 
and  in  meat,  or  in  money. 

It  has  been  urged  as  an  objection  to  the  relief  which  is 
sought,  that  the  books  were  so  kept  that  the  accounts  cannot 
be  stated.  The  proof  of  tlie  first  cost  of  the  articles,  we  are 
told,  is  not  to  be  had,  and  there  is  nothing  to  show  the  amount 
of  the  expenses;^ — all  this  may  prove,  that  the  difficulties  to  be 
encountered  in  stating  the  accounts,  will  be  uimecessarily  great. 
Every  reasonable  presumption  will  be  made  against  those  whose 
fault  it  is  that  the  books  are  so  imperfect,  and  if  they  claim  to 
be  entitled  to  other  credits  than  those  to  which  the  books,  at 
the  close  of  the  partnership,  entitle  them,  it  is  usual  to  require 
of  them  very  strict  proof. 

In  the  course  of  the  argument,  it  seemed  to  be  conceded  by 
the  counsel  for  the  appellees,  that  there  was  some  evidence  to 
be  found  in  the  record,  that  the  parties,  at  one  period,  contem- 
plated a  partnership;  something  is  proved  which  could  not 
have  existed,  if  the  parties  who  composed  the  elder  firm,  at 
one  time  had  not  designed  to  form  a  partnership  in  the  butch- 
ering business.  There  is  testimony  to  that  efifect.  It  was 
evidently  thought,  that  it  would  be  of  advantage  to  the  firm  of 
Ritner^  SuUivan  and  Beers,  to  supply  the  workmen  with 
meat;  and  it  is  also  evident,  that  in  their  opinion,  in  order  to 
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form  a  partnership  for  this  purpose^  it  was  necessary  to  intro- 
duce into  it^  as  a  partner^  a  fourth  person,  to  be  the  actnre 
partner  in  the  business,  and  that  person  to  be  a  butcher. 
Hence  the  application  to  Johnson^  to  whom  no  proposition 
was  made  to  become  the  agent  of  the  other  firm,  at  any  fixed 
salary,  although  they  failed  in  their  efibrt  to  induce  him  to 
become  a  partner,  and  receive  a  portion  of  the  profits  of  the 
business.  It  appears  also  from  the  testimony  of  Johnson,  that 
SuUivan  and  Beers  had,  previously  to  the  fruitless  negotiation 
with  the  witness,  had  either  made  proposals  to,  or  received 
proposals  from,  the  appellant.  It  may  also  be  inferred  from 
the  testimony  of  this  witness,  that  ihey  would  have  preferred 
him  as  a  partner  to  the  plaintiff,  if  the  former  would  become 
a  partner,  upon  as  favorable  terms  as  those  which  had  been 
offered  by  the  latter. 

In  this  testimony,  however,  it  is  said,  there  is  something 
inexplicable: — one  agreed  to  take  one-half  of  the  profits,  the 
other,  il  is  true,  proposed  to  take  only  one-fourth,  but  he  was 
also  to  be  compensated  for  his  services,  and  for  the  use  of  his 
horse  and  canyall;  and  the  compensation  to  be  claimed  for  his 
own  services,  and  the  use  of  the  carryall  and  horse,  added  to 
the  one-fourth,  exceeded,  it  is  supposed,  the  portion  of  the 
profits,  which,  if  offered  to  him,  would  have  induced  this 
witness  to  be  a  partner. 

Of  this  there  is  no  proof,  and  besides  it  does  not  appear  thai 
the  witness  owned  any  horse  or  carryall,  or,  if  he  had^  that 
the  company  was  to  have  the  use  of  them  without  making 
compensation  therefor.  We  infer  from  what  is  said  of  the 
horse  and  carryall  of  the  appellant,  that  the  company  would 
occasionally  want  to  use  a  horse  and  carryall;  that  the  appel- 
lant had  those  articles,  and  if  he  became  a  partner  in  this  new 
business,  he  might  thereby  secure  considerable  employment 
for  his  horse  and  carryall.  But  there  is  do  proof  to  warrant 
the  belief,  that  by  any  agreement  between  the  appellant  and 
the  defendants,  the  appellant  was  bound  either  to  keep  a  horse 
and  canryall  during  the  existence  of  the  partnership,  or,  if  he 
had  them,  would  not  be  at  liberty  to  employ  them  elsewhere, 
when  they  could  be  employed  elsewhere,  with  greater  profit  to 
their  owner. 
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We  have  then  in  the  deposition  of  this  witness,  satisfactory 
proof  that  Sullivan^  as  well  as  Beers,  wished  to  have  a  slaugh- 
ter house,  for  the  accommodation  of  the  workmen  in  the  service 
of  their  company;  that  they  designed  to  have  a  considerable 
interest  in  that  business,  but  in  order  to  engage  in  it  with  the 
greatest  advantage,  it  was  of  importance  to  secure  a  fourth 
person,  and  he  a  butcher,  not  to  be  engaged  as  an  agent,  with 
a  salary,  but  as  a  partner,  to  perform  the  services  to  be  required 
of  him  for  a  certain  portion  of  the  profits.  We  have  proof, 
chat  two  of  the  partners,  (Sullivan  one  of  them,)  were  at  one 
time  in  treaty  with  the  witness,  (Johnsan,)  acknowledged, 
that  they  had  already  been  treating  with  the  appellant,  and 
that  the  terms  upon  which  he  would  become  a  partner,  were 
more  favorable  than  those  to  which  the  witness  would  accede. 
They  separated  from  the  witness  without,  as  far  as  we  can 
learn,  applying  to  any  other  person,  and  shortly  after  the  failure 
of  the  negotiation  with  Johnson,  we  find  the  appellant  in  the 
place,  and  performing  the  duties  of  this  fourth  partner.  All 
of  this  appearing  in  the  case,  surely  very  little  more  proof  is 
necessary  to  satisfy  us,  that  after  the  negotiation  failed  with 
Johnson,  the  defendants  secured  the  services  of  the  appellant; 
and  upon  the  terms  already  suggested,  it  not  appearing  that 
the  appellant  ever  consented  to  be  that  fourth  partner,  upon 
any  terms  less  favorable  to  himself,  than  those  on  which  he 
had  previously  oflered,  to  associate  himself  with  the  defendants 
in  the  butchering  business.  But  little  more  proof  is  wanted  to 
establish  the  partnership,  and  for  this  proof  we  need  only  to 
refer  to  the  depositions  of  James  MuUin,  Leonard  Moore,  and 
Peter  Lyons,  and  the  admissions  and  declarations  therein 
proved  to  have  been  made  by  Sullivan  himself. 

It  is  true,  indeed,  that  there  are  some  decl^irations,  which 
witnesses  tell  us,  were  made  by  the  appellant,  leading  to  a 
different  conclusion.  But  in  answer  thereto,  it  may  be  said» 
that  there  existed  reasons  why  the  appellant  wished  his  credi- 
tors to  remain  ignorant  of  his  interest  in  the  firm,  and  remain 
under  the  impression,  that  he  was  employed  by  the  month  or 
year.  Upon  these  declarations,  and  the  credit  due  to  the  wit- 
nesses who  speak  of  them,  it  seems  to  be  unnecessary  now  to 
50        V.4 
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insist,  as  they  can  be  used  rather  to  prove  that  the  partnership 
did  not  continue,  as  long  as  the  appellant  alleges^  and  not  thai 
it  was  not  formed. 

The  conclusion,  then,  to  which  all  this  testimony  brings  us, 
is,  that  a  partnership  once  existed  between  the  appellant  and 
the  three  defendants,  and  was  commenced  in  September  1840. 
For  what  length  of  time  it  was  continued,  it  is  unneceaeary  to 
decide,  until  the  auditor  makes  his  report.  Of  course  it  is  for 
him  who  denies  that  it  continued  as  long  as  the  appellant 
allies,  to  prove  that  it  was  dissolved  at  an  earlier  period. 
The  account  ought  to  be  ordered,  and  in  taking  it,  it  will  be 
necessary  to  report  upon  the  claims  of  the  creditors,  and  among 
these  will  be  placed  the  claim,  if  any  such  is  established  by 
the  appellant,  for  services,  and  the  use  of  his  horse  and  carryall, 
this  being  the  claim  of  the  individual  against  the  firm  of  which 
he  is  a  member,  and  depending  for  its  amount  upon  the  time 
that  the  company  had  them  in  its  service.  For  personal  ser- 
vices rendered  by  a  partner,  no  compensation  can  be  claimed, 
without  proof  of  an  express  agreement,  that  he  should  be 
compensated  for  them. 

The  court  will  sign  a  decree,  reversing  the  decree  of  the^ 
court  below,  establishing  the  partnership,  and  (he  commence- 
ment of  it,  as  above  stated,  and  remanding  the  case  to  Atteganjf 
county  court,  sitting  as  a  court  of  equity,  in  order  that  an 
account  of  the  partnership  transactions  may  be  taken,  and  a 
final  decree  be  passed,  according  to  the  proof  now  in  the  case, 
and  such  further  testimony  as  may  be  authorised  to  be  taken. 

DECREE    REVERSED   WITH    COSTS. 


James  Dolan  and  Peter  Foy,  vs.  The  Mayor  and  City 
Council  of  Baltimore,  et  al. — December  1846. 

In  June  1783,  the  owner  in  fee  of  a  sqaare  of  ground  in  the  city  of  BaitL 
more,  conyeyed  it  to  trustees  to  erect  a  R»  C  church,  and  lay  out  a  place 
of  burial  on  the  same,  for  the  use  of  the  R.  C  of  the  said  city.  The  deed 
declared,  that  if  the  trustees  did  not  build,  erect  and  complete  the  mid 
church,  and  appropriate  the  residue  of  the  square  in  laying  out  a  burial' 
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grround  for  the  use  of  the  said  persons,  then  it  should  be  void,  and  the  re. 
▼ersion  in  the  ^antors.  No  church  wnn  erected  on  the  lot ;  bat  a  church 
was  erected  by  the  same  society  of  christians,  upon  a  lot  in  the  neighbor, 
hood,  and  the  square  conveyed,  was  used  exclusively  as  a  place  of  sepul- 
ture. The  corporation  of  Baltimore  paved  the  streets  adjacent  to  the 
square ;  claimed  the  cost  thereof  as  a  paving  tax,  and  to  sell  the  square,  in 
consequence  of  its  non  payment  for  their  reimbursement,  or  that  of  the 
persons  who  had  paved  the  streets.  Upon  a  bill  filed  by  the  pastor  of  the 
church  actually  built,  and  by  one  of  its  congregation,  who,  with  others  of 
that  church,  and  its  persuasion,  had  used  the  square  as  a  place  of  burial 
from  1783,  hitherto,  for  an  injunction  to  restrain  the  proposed  sale  for 
taxes.  Held,  that  neither  of  the  complainants  had  any  interest,  legal  or 
equitable,  for  the  protection  of  which  they  could  claim  the  interposition 
of  a  court  of  equity. 

If  the  conditions  of  the  deed  have  not  been  performed,  tlie  whole  estate,  legal 
and  equitable,  will  have  reverted  to  the  heirs  of  the  grantor,  unless  the 
heirs  of  the  surviving  trustee  can  allege  and  prove,  in  a  court  of  equity, 
such  positive  agreement  on  the  part  of  the  grantor,  or  his  heirs,  or  such 
specific  acts  of  the  parties,  with  distinct  knowledge  of  the  grantor,  or  his 
lieirs,  amounting  to  evidence  of  each  an  agreement  as  would  entitle  the 
claimants,  by  a  bill  for  specific  execution  of  such  agreement,  to  a  deed  of 
conveyance,  discharged  of  the  condition  so  violated. 

Trustees  have  no  power  to  alter  the  nature  and  object  of  the  deed  appointing 
them,  and  under  which  they  derived  their  powers,  nor  to  dispense  with 
the  exact  performance  of  the  conditions  imposed  upon  them :  neither  has 
a  court  of  chancery  such  a  power. 

If  a  grantor  is  competent  to  make  a  conveyance,  to  the  uses  expressed  in  a 
deed,  he  is  equally  competent  to  provide  for  the  restoration  of  the  property 
to  himself  and  his  heirs,  on  the  failure  of  the  grantees  to  apply  it  to  the 
purposes  of  the  grant. 

Appeal  from  the  Equity  side  of  BaUvmore  county  court. 

The  Reverend  James  Dolan  and  Peter  Foy^  on  the  31st 
August  1846,  filed  their  bill,  alleging,  that  on  the  23rd  June 
1783,  William  Pell  conveyed  in  fee  to  Tfuymas.  RusseUy  John 
Ktrmany  and  Robert  Walsh,  as  joint  tenants,  a  square  of  ground 
in  the  city  of  Baltimore,  in  trust,  to  and  for  the  use,  behoof, 
benefit  and  advantage,  of  the  Roman  Cat/iolics  of  Baltimore 
toum,  thereon  to  build,  constitute  and  erect  a  church  or  chapel, 
and  to  lay  out  a  burying  ground,  for  the  properly  and  advan- 
tage of  the  said  Roman  Catholics  of  Baltim^ore  town;  that  the 
said  R.  W,  survived  his  co-trustees,  and  afterwards  departed 
this  life,  leaving  JR.  W.,  his  eldest  son  and  heir  at  law,  who 
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resides  out  of  the  State  of  Maryland;  that  W.  P.  hath  also 
departed  this  life.  The  bill  further  alleged,  that  from  the  time 
of  the  execution  and  delivery  of  the  deed  hitherto^  and  with 
the  knowledge  9  consent  and  approbation  of  the  said  William 
Ihlly  in  his  lifetime,  and  of  the  said  trustees,  during  the  life- 
time of  the  said  parties,  respectively,  the  said  lot  of  ground  has 
been  used  as  a  btmal  ground,  and  only  so  used  for  the  bodies 
of  such  persons,  citizens  of  the  said  town,  as  died  members  of 
the  Catholic  Church;  that  the  lot  continues  to  be  so  used 
from  time  to  time  as  occasion  may  require,  and  is  used  for  no 
other  purpose,  and  since  the  erection  of  jS!^.  Patrick^s  Church, 
the  use  of  said  burial  ground  has  been  confined  to  the  congre- 
gation of  that  church;  that  Peter  Pay  was  a  resident  of  Baltu 
more,  and  a  member  of  the  Catholic  Church,  before  and  at 
the  time,  of  the  date  of  the  deed,  and  still  is  so;  that  Jaames 
Dolan  is  a  priest  of  the  Catholic  Church,  residing  in  said  city, 
and  pastor  of  St.  Pattick^s  Church  aforesaid;  that  confiding 
in  said  deed  and  in  the  intentions  of  the  parties  thereto,  the 
said  Peter  Pay  hath  buried  various  members  of  his  family  in 
said  ground,  and  said  James  Dolan,  as  pastor  aforesaid,  hath 
authorised  and  permitted  many  members  of  the  Catholic 
Church  to  be  there  buried  by  their  surviving  friends;  that 
shortly  after  the  execution  and  deliveiy  of  the  said  deed,  the 
members  of  the  Catholic  Church,  residing  in  the  eastern  part 
of  (he  said  city,  determined  to  build  a  church  in  which  to  wor- 
ship^  according  to  the  faith  and  discipline  of  their  church,  and 
with  the  knowledge,  consent  and  approbation  of  the  said  R. 
W.,  survivor  aforesaid,  and  with  the  knowledge,  and  without 
objection  from  the  heirs  of  said  Pell,  who  was  then  deceased, 
determined  to  erect  and  build  the  said  church  on  a  lot  (f  ground 
at  the  north-east  comer  of  Bank  and  Market  streets,  PbIPs 
Point,  and  to  retain  and  use  the  said  lot  so  conveyed  by  the 
said  Pell  to  the  said  R.,  £*.  and  W.,  as  and  for  a  burial 
ground  for  tlie  congregation  of  said  church;  which  church 
was  afterwards  so  erected,  and  is  still  used  by  the  said  eenr 
gregation,  and  is  Icnown  as  St,  Patrick* s  CSwrch, 

The  bill  further  alleged,  that  in  the  year  1846,  The  M,  ^ 
C.  C*  of  Baltimore,  in  pursuance  of  the  power  and  authority 
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Tested  in  said  corporation,  determined  upon  the  paving,  and 
actually  did  pave,  Wolfe  street,  along  and  in  front  of  said 
burial  ground,  and  for  a  considerable  distance  north  of  Dulaneyy 
now  Baltimore f  street,  and  south  of  Smithy  now  Lombardy 
street;  that  said  corporation  and  their  collector  of  taxes  have 
made  claim  upon  the  said  lot  of  ground  for  its  proportion  of 
the  costs  of  paving,  and  have  threatened  to  enforce  such  pre* 
tended  claim  by  a  sale  of  the  said  burial  ground;  that  as  a 
burial  ground,  it  is,  and  ought  to  be,  exempt  from  such  tax 
and  claim,  and  all  manner  of  taxation  by  said  corporation. 
Prayer,  to  restrain  the  sale,  for  subpoena,  and  for  injunction. 

On  the  31st  August  1846,  Purviance,  A.  J.,  of  BoUimore 
county  court,  ordered  an  injunction. 

The  appellees  and  their  collector,  answered  the  bill,  and  set 
forth  the  proceedings  under  which  the  paving  was  ordered  to  be 
done,  and  how  this  claim  accrued;  the  non-payment  of  the  pav- 
ing tax,  and  the  liability  of  the  square  therefor;  that  no  distress 
remained  upon  the  premises  to  pay  the  tax,  and  that  the  col- 
lector was  about  to  sell  for  reimbursement,  when  the  injunction 
was  served  upon  him,  &c.  The  answer  admitted  the  deed  of 
trust;  that  no  church  or  chapel  had  been  built  thereon,  and  the 
use  of  the  lot  as  a  place  of  burial,  by  the  Roman  Catholics  of 
Baltimore;  that  the  heirs  of  FeU  had  permitted  the  use  of  the 
lot,  as  alleged;  that  there  is  now  no  person  or  corporation,  who, 
as  legally  entitled  to  the  said  lot,  could  be  sued  at  law. 

The  deed  referred  to,  of  June  1783,  after  conveying  the  legal 
estate,  and  describing  the  property  as  commencing  at  the  north- 
east comer  of  Wolf  and  DuUxny  streets,  as  stated  in  the  bill, 
declared  it  to  be  in  trust — 

'^  For  the  use,  behoof,  benefit,  &c.,  of  the  Roman  Qftholics 
of  Baltimore  toum^  thereon  to  build,  construct,  and  erect  a 
church  or  chappel;  and  to  lay  out  a  buiying  ground  for  the  pro* 
perty  and  advantage  of  the  said  Roman  Catholics  of  Baltimore, 
and  for  no  other  use  whatever;  and  that  if  the  trustees,  &c.y  do 
not  build,  erect,  and  complete  the  said  church  or  chappel,  on 
the  land  aforesaid,  and  appropriate  the  residue  of  the  same  in 
the  laying  out  a  burying  gr<tand  for  the  intent  and  purpose  of 
the  R.  C  of  B.  tofwny  then  and  in  such  case,  this  indenture. 
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and  every  part  thereof,  shall  be  void;  as  if  the  same  had  never 
been  made  and  executed ^  and  the  reversion  and  remainder  of 
the  land  and  premises  hereby  bargained  and  sold;  to  be  and 
remain  to  the  said  William  Felly  his  heirs/'  &c. 

The  printed  ordinances  of  the  City  of  Baltimore  were  to  be 
read  at  the  hearing,  by  consent. 

Upon  a  motion  to  dissolve  the  injunction^  Baliimore  county 
court;  (Le  GranD;  A.  J.,)  delivered  the  following  opinion:— 

The  question  presented  to  the  court  for  its  decision,  is  em- 
braced within  very  narrow  limits.  It  is,  whether  grave  yards 
are  liable  to  the  costs  of  paving  streets  on  which  they  bind? 

It  is  supposed  they  are  exempted  from  charges  of  every  de- 
scription, imposed  by  the  law  of  the  State,  and  the  ordinances 
of  the  city. 

An  examination  of  the  various  statutes  of  this  State,  discov- 
ers a  uniform  policy  to  exempt  them  from  all  public  taxes;  and 
the  question  is,  whether  this  exemption  operates  as  against  the 
impositions  of  Ordinance j  No,  47,  entitled,  "  An  ordinance  to 
appoint  city  commissioners  and  port  wardens,  and  to  prescribe 
their  duties?" 

The  18th  section  of  this  ordinance  provides,  that  "  When- 
ever it  shall  be  determined  to  pave  any  unpaved  street,  lane  or 
alley,  or  part  thereof,  in  the  city  of  Baltimore,  according  to 
the  acts  of  Assembly  and  the  ordinances  of  the  city,  a  tax  shall 
be,  and  hereby  is  imposed,  upon  the  owner  or  owners  of  pro- 
perty fronting  or  binding  upon  such  street,  lane  or  alley,  on 
the  part  thereof  to  be  paved,  equal  in  amount  to  the  whole  ex- 
pense of  regulating,  paving  and  collecting  the  same,  except 
cross-streets;  and  it  shall  be  the  duty  of  the  city  commissionciB, 
to  assess  and  lay  the  said  tax  upon  the  owner  or  owners  of 
property  upon  each  side  of  such  street,  lane  or  alley,  or  the 
part  thereof  to  be  paved,  at  a  rate  of  not  less  than  six  cents  per 
square  foot,  including  curbstones  and  gutters,  of  one-half  of  90 
much  of  such  street,  lane  or  alley,  as  may  be  in  front  of  such 
property,  except  the  part  of  such  street,  lane  or  alley,  reserved 
by  ordinance  for  footways.  And  the  said  tax  shall  be  assessed 
and  levied  upon,  and  collected  from,  the  owner  or  owners  of 
said  property;  and  the  said  tax  shall  be  a  lien  on  such  property. 
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And  in  no  case  whatever^  shall  the  city  be  made  responsible 
for  the  paving  done  in  compliance  with  the  provisions  of  this 
section^  and  a  clause  to  that  effect  shall  be  inserted  in  the  con- 
tract to  pave."    Revised  Ordinances^  183Syp,  120. 

It  has  been  admitted  in  argument^  that  the  proprietors  of  a 
majority  of  the  ground  binding  and  fronting  on  the  street^ 
consented  to  its  being  paved^  as  required  by  the  act  of  1817, 
ch.  148. 

The  Court  of  Appeals^  in  the  case  of  The  Mayor,  ^c,y  vs^ 
Moore  and  Johnson,  6  Harr.  and  Johns.,  375^  and  in  the  case 
of  The  Mayor  S^c,  vs.  Howard,  6  H.^  J.,  383,  have  held, 
that  it  is  competent  for  the  mayor  and  city  council  of  Batti- 
more,  to  pass  an  ordinance  like  the  one  previously  quoted. 
This  being  so,  it  is  clear,  the  grave  yard  sought  to  be  held  lia- 
ble for  the  paving  tax,  would  be  so  liable,  unless  there  be 
something  in  the  legislation  of  the  State,  to  exempt  it. 

By  the  act  of  1841,  ch.  23,  sec.  2,  it  is  provided,  that  no- 
thing therein  contained  ^^  shall  be  construed,  to  authorise  the 
assessment  of,  or  levy  of  any  tax  upon,  the  property  belonging 
to  the  United  States,  to  this  State,  or  to  any  county  or  city 
in  tfiis  State;  or  to  any  incorporated  literary,  or  charitable  in- 
stitution, county  schools,  houses  of  public  worship,  burying 
grounds,"  &c.  If  this  act  exempts  burying  grounds  from  the 
payment  of  a  paving  tax,  it  also  exempts  all  the  other  property 
included  in  the  exemption:  such  a  construction  cannot  be 
maintained.  The  exemption  extends  only  to  the  public  tax, 
and  not  to  a  release  of  all  liability  for  benefits  conferred:  such 
as  in  the  opening  or  paving  of  streets.  The  State,  nor  the 
city,  never  designed  by  their  legislation  to  impose  on  the  latter,- 
the  payment  of  the  costs  of  paving  streets  in  front  of  literary 
institutions,  &c.,  but  merely  to  exempt  them  from  contributing 
to  (he  public  revenue.  The  effect  of  such  legislation  was  con- 
sidered by  the  supreme  court  of  New  York,-  in  the  case  of 
Ttie  Mayor,  ^c,  of  New  York,  ^e.,  11  Johns.,  80.  In  that 
case  it  was  sought  to  be  maintained,  that  certain  churches  were 
exempt  from  all  liability  to  contribute  towards  the  payment  of 
the  expense  of  opening  certain  streets;  and  the  exemption  was 
claimed  under  a  law,  which  provided,  "  That  no  real  estate 
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belonging  to  any  church,  or  place  of  public  wonhip,  &c,,  shall 
be  taxed  by  any  law  of  the  State;"  but  the  court  unanimoody 
held,  that  the  words  ''taxes,"  meant  burdens,  chaigea,  or 
impositions,  put  or  set  upon  perscms  or  property,  for  public 
uses;  and  that  to  pay  for  die  opening  of  a  street,  in  a  ratio  to 
the  benefit  or  advantage  derived  from  it,  is  no  burden,  '<  if  as," 
said  the  court,  ^^no  talliage  or  tax,  within  the  meaning  of  the 
exemption.'^  So  in  the  case  now  under  consideration,  the 
expense  of  paving  the  street  is  no  tax,  within  the  meaning  of 
the  exemption  in  the  act  of  1841,  but  a  benefit  for  which  the 
ground  iB  liable.  This  view  is  in  no  wise  in  conflict  with  s 
recent  decision  of  the  city  court,  exempting  certain  churches 
from  coiitributing  to  the  expense  of  opening  Fbyeite  street.  In 
that  case,  they  were  exempted  by  the  express  language  of  th« 
act  of  Assembly,  and  the  ordinance  of  the  cily  providing  for 
the  opening  of  the  street.  It  is  no  part  of  the  du^  of  Uub 
court,  to  quanrel  with  the  legislature  of  the  State;  or  to  inquire^ 
whether  the  city  ought  to  pay  the  expense  of  paving  streets  on 
which  burying  grounds  bind  ?  Its  doty  is,  simply  to  ascertain 
what  the  State  has  done,  and  to  give  it  due  efiect.  If  ther 
legislation  of  the  State  and  city  ia  not  in  consonance  with  the 
feelings  of  the  community,  the  General  Assembly,  and  the  Cily 
Council,  must  be  appealed  to,  for  the  desired  modification. 

The  motion  to  dissolve  the  injunction,  must  be  sustainody 
and  with  costs. 

The  complainants  appealed  to  this  court. 

The  cause  was  aigued  before  Dorset,  Chambers, 
Spence,  Martin  and  Magruder,  J. 

By  T.  P.  Scott  and  Miles,  for  the  appellants,  and 
By  G.  M.  Gill  and  Prebstman,  for  the  appellees. 

Dorset,  J.,  delivered  his  opinion  as  follows  : — 

Having  assented  to  the  affirmance  of  the  order  of  the  court 
below,  dissolving  the  injunction  issued  in  this  case,  for  differ* 
ent  reasons  than  those  expressed  in  the  opinion  of  this  eourt, 
it  is  due  to  those  from  whom  I  differ,  as  well  as  to  myself,  that 
I  should  briefly  state  my  views  upon  this  subject.    The  gene* 
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ral  power  of  the  corporation  of  BaUimorey  to  charge  the  ordi- 
nary tax  for  the  paving  of  streets  on  the  adjoining  lots,  in  front 
whereof  the  pavement  has  been  roade,  was  conceded  in  the 
argument  of  both  parties;  as  well  it  might  be,  after  the  princi- 
ple has  been  so  fully  settled  by  the  decisions  of  this  court. 
But  it  is  insisted,  that  the  lot  in  question  is  exempt  from  such  a 
charge,  because  it  has  been  appropriated  as  a  site  for  a  church 
and  grave  yard,  for  the  Raman  CcUkolics  of  the  city  of  Balti- 
more.  And  to  establish  such  an  exemption,  numerous  acts  of 
Ajasembly,  imposing  taxes,  or  burthens,  have  been  referred  to, 
in  which  the  exemption  of  such  property  has  been  specifically 
provided  for.  So  for  from  such  acts  of  Assembly  shewing  a 
general  exemption  fitom  such  burthens,  independently  of  legisla- 
tive enactment,  they  form  the  strongest  ground  for  the  opposite 
conclusion;  and  assume  the  liability  of  such  property,  but  for 
the  special  statutory  exemption.  I  think,  therefore,  that  the 
injunction  issued  in  this  case,  ought  to  have  been  dissolved, 
because  the  lot  of  ground  in  question,  was  legally  chargeable 
with  the  burthen  attempted  to  be  imposed  upon  it. 

But  suppose  such  legal  liability  be  not  so  clear;  and  that  it  m. 
a  doubtful  question  of  law,  or  that  the  legal  exemption  is 
clearly  sustainable.  What  is  the  proper  tribunal  for  the  deter- 
mination of  such  a  question?  Not  a  coart  of  equity;  but  a 
court  of  law.  There  is  no  sufficient  ground  for  the  interposi- 
tion of  a  court  of  equity,  by  way  of  injunction.  By  pecmit- 
ting  the  appellee  to  proceed  in  doing  that,  against  which  he 
has  been  enjoined,  no  irreparable  injury  or  injustice  is  done  to 
the  appellant.  If  the  property  were  liable  to  the  charge,  it 
was  against  law,  equity,  and  conscience,  for  a  court  of  equity  to 
interfere  to  prevent  its  enforcement.  If  it  were  not  liable, 
then  no  such  injury  would  have  been,  by  the  acts  enjoined, 
inflicted  upon  the  appellants,  or  any  body  else,  as  would  have 
warranted  the  interposition  of  a  court  of  equity,  by  way  of 
injunction.  The  contemplated  sale  for  the  payment  of  the 
paving  tax,  would  have  divested  the  owners  of  the  lot  of  no 
right,  legal  or  equitable.  The  purchaser  at  the  sale  must  have 
sued  in  ejectment,  to  recover  possession;  and  in  that  action  he 
must  have  been  defeated,  if  (he  paving  tax  were  not  legally 
51         V.4 
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charged  upon  the  property.  As  an  authority  for  this^  if  indeed 
an  authority  could  be  requisite  to  establish  so  plain  a  proposition, 
see  The  Trustees  of  LouisvUle  vs.  Qwatheney  and  GrerUsin- 
ger,  1  A.  K,  Marshall,  664.  Upon  this  ground,  therefore, 
the  order  dissolving  the  injunction  ought  to  be  affirmed. 

But  I  cannot  assent  to  the  affirmance  of  the  order  appealed 
from,  upon  the  ground  that  the  appellants  have  no  standing  in 
a  court  of  equity,  and  for  that  reason,  only,  not  entitled  to  the 
relief  they  seek.  Such  a  proposition  assumes,  that  Robert 
Walshy  Jr.,  the  heir  at  law  of  the  surviving  trustee,  would  be 
entitled  to  such  an  injunction  as  was  issued  in  this  case;  that 
he  had  no  interest  in  the  lot  of  ground,  but  for  the  protection 
of  the  rights  and  interests  of  the  ce^ui  que  (rusts,  the  JRoman 
Catholics  of  the  city  of  Baltimore,  is  apparent  upon  the  face 
of  the  conveyance.  If  then  such  a  trustee  refuse  to  exert  the 
powers  necessary  for  the  protection  of  his  cestui  que  trusts  ; 
or  be  in  a  situation,  as  here,  where  he  has  not  the  means  of 
doing  so;  should  a  court  of  equity  deny  all  relief  to  an  appli- 
cation of  the  cestui  que  trusts;  on  the  ground  that  they  cannot 
be  heard  in  their  own  behalf,  that  they  have  no  standing  in  a 
court  of  chancery?  Nay,  is  it  not  a  fundamental  distinction 
between  courts  of  law  and  courts  of  equity,  that  in  the  former, 
cestui  que  trusts  cannot  be  parties,  their  rights  not  being  recog- 
nised at  law;  but  in  the  latter,  they  not  only  may,  but  must 
be  oarties,  in  all  cases  where  their  rights  or  interests  are  to  be 
adjudicated?  The  appellants  are  Roman  Catholics  of  the  city 
of  Baltimore.  As  such  they  are  cestui  que  trusts,  intended  to 
be  benefitted  by  the  deed  from  Fell.  If  they  have  no  stand- 
ing in  a  court  of  equity,  when  seeking  the  protection  of  their 
rights,  nobody  else  can  have  any.  In  respect  to  himself,  the 
rights  of  the  trustee  are  purely  legal;  and  having  no  personal 
interest  in  the  trust  fund,  he  would  have  no  pretence  for  claim- 
ing the  interposition  of  a  court  of  equity,  but  for  the  protection 
of  the  interests  of  his  cestui  que  trusts.  If  for  them  he  could 
seek  it,  they  can  seek  it  for  themselves. 

In  the  case  before  us,  no  question  can  arise  as  to  the  forfeit- 
ure of  the  estate  conveyed,  by  a  breach  of  the  condition 
aimexed  to  it.    The  heirs  of  Fell,  only,  and  not  strangers  to 
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the  deed^  can  take  advantage^  and  claim  the  benefit  of  such  a 
forfeiture. 

Chambers,  J.,  delivered  the  opinion  of  this  court. 

The  questions  which  relate  to  the  merits  of  this  case, 
involve  considerations  of  the  deepest  interest  to  the  feelings  of 
the  parties  affected  by  the  proceedings  set  forth  in  the  bill. 

The  prospect  of  being  called  to  witness  the  exposure  to 
public  sale  of  the  mouldering  remains  of  those  who  gave  to  us 
our  being,  or  received  theirs  from  us,  is  quite  suflScient  to  call 
into  exercise  the  warmest  passions  indulged  by  a  community, 
of  refined  sensibilities.  Reverence  for  the  dead,  must  be  the 
sentiment  of  all  who  can  respect  tfie  living.  And  although 
the  view  taken  by  the  court,  will  prevent  them  from  express- 
ing an  opinion  of  the  law,  as  applicable  to  the  merits  of  the 
case,  they  will  not  consider  it  out  of  place  to  say,  that  they 
are  fully  convinced  of  the  political  and  moral  obligation  of  the 
constituted  authorities,  to  protect  the  community  over  which 
they  exercise  jurisdiction,  from  the  infliction  of  such  injuries. 
They  owe  it  to  their  citizens,  as  well  upon  the  principle  of 
''protection,"  against  an  act  more  calculated  to  destroy  their 
happiness,  than  are  many  of  the  petty  offences  against  which 
their  enactments  are  properly  directed,  as  also  upon  the  prin- 
ciple of  cultivating  a  sound  state  of  social,  moral,  and  religious 
character,  which  cannot  be  successfully  attained  by  the  pre- 
cepts of  schools  and  colleges,  while  their  instructions  are 
counteracted  by  the  exhibition  of  spectacles  which  must  shock, 
and  ultimately  weaken,  the  moral  sense. 

They  owe  it  to  the  ashes  of  the  dead.  Instinct  teaches  the 
propriety  of  reverence  for  the  dead,  and  the  practice  of  all  ages 
and  people  has  conformed  to  its  teaching. 

The  court  however  in  the  present  case,  have  no  other  pur- 
pose in  alluding  to  such  considerations,  than  to  invite  the 
notice  of  the  proper  authorities  to  tlie  subject,  that  they  may 
exempt  from  sale,  as  well  the  temples  set  apart  for  the  worship 
and  service  of  that  Almighty  Being,  whose  we  are,  ourselves, 
and  whose,  is  all  we  have,  as  also  the  ground  consecrated  to 
the  undisturbed  repose  of  the  dead. 
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We  propose  to  decide  the  case  before  us  on  its  peculiar 
circumstances.  The  4leed  from  FW,  is  for  the  use  ''of  the 
Raman  Catholics  of  Baliimore  town,  thereon  to  build,  con- 
stitute and  erect,  a  church  or  chappel,  and  to  lay  out  a  buiy- 
ing  ground  for  the  property  and  advantage  of  the  said  Roman 
OUholics  of  Baltimore  town,  and  for  no  other  use,"  d^. 
And  it  is  declared  lo  be  the  true  intent  of  the  parties,  ''thai  if 
the  said  trustees,  the  survivor  or  survivors  of  them,  or  their 
assigns,  do  not  build  the  said  church  or  cha]^l  on  the  land 
aforesaid,  and  appropriate  the  residue  for  a  burial  ground 
for  the  Roman  Catholics  of  Baltimore  totonj*^  then  the  deed 
is  to  be  void,  and  ''the  reversion,  and  remainder,  &c.,  to  be 
and  remain  to  the  said  William  Fellj  his  heirs,"  &c.  It 
cannot  be  doubted,  that  if  it  was  competent  to  the  grantor  to 
make  the  conveyance  to  the  uses  expressed  in  the  deed,  it  was 
equally  competent  lo  provide  for  a  restoration  of  the  property 
to  himself  or  his  heirs,  on  the  failure  of  the  grantees  to  apply 
it  (o  the  purposes  of  the  grant.  If  the  grantees  could  deciioe 
the  execution  of  the  trust,  in  one  particular,  they  had  equal 
authority  to  neglect  it  in  another  )  if  they  could  fail  to  build 
the  church,  they  had  the  same  power  to  decline  using  the 
"residue  of  the  land,  as  a  burial  place." 

The  bill,  in  fact,  does  all^e  an  entire  alteration  in  the  use 
of  the  burial  ground,  as  defined,  in  the  deed,  when  it  says, 
that  since  the  erection  of  St,  Patrick^ s  Church — ^which  is  not 
on  the  granted  premises, — "the  use  of  said  burial  ground  hath 
been  confined  to  the  congregation  of  that  church." 

As  the  foundation  of  title,  the  bill  alleges,  that  the  lot  was 
used  as  a  burial  ground  during  the  life  of  Fell,  and  with  his 
knowledge,  consent,  and  approbation,  and  with  the  know- 
ledge and  assent  of  the  trustees,  and  that  after  the  execution 
of  the  deed,  "the  members  of  the  Catholic  Church  in  the 
eastern  part  of  the  city,"  with  the  knowledge  and  consent  of 
the  surviving  trustee,  and  with  the  knowledge  of,  and  without 
objection  from,  "the  heirs  of  Fhttj  did  erect  St.  Patrick^s 
Church  on  another  lot,"  retaining  the  use  of  the  lot  so  con- 
veyed by  Fell',  as  a  burial  ground,  for  the  congregation  of  said 
church. 
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We  cannot  agree  with  the  appellant's  counsel^  that  any  or 
all  of  these  facts  can  give  to  the  complainant^  Dolatiy  as  a 
priest  of  the  Catholic  Church  in  said  city^  and  pastor  of  fiSf. 
Pairick^M  Churchy  '^or  to  the  other  complainant^  Peter  Foy^ 
who  claims  as  a  resident  of  the  city,  and  a  member  of  the 
Catholic  Churchy  before  and  at  the  time  of  the  date  of  said 
deed,  and  ever  since,"  and  as  having  ^^buried  in  the  said 
ground,  members  of  his  family,  who  were  members  of  the 
CatfioHc  Churcfiy  at  the  time  of  death,"  any  interest,  legal  or 
equitable,  to  entitle  them  to  claim  the  interposition  of  this 
court. 

Objection  was  taken  to  the  bill,  for  the  lystematic  and  uni- 
form departure  from  the  language  of  the  deed,  in  describing 
(he  persons  for  whose  use  the  property  was  intended.  In 
every  instance  they  are  called  in  the  deed  ^^ Roman  Caiha- 
Kcb;^^  in  every  instance  they  are  called  in  the  bill,  ^^  Catho- 
lics,*^ a  designation  which,  if  not  common  to  every  branch  of 
the  Christian  Churchy  is  certainly  not  exclusively  appUcable 
to  the  particular  branch  whose  members  claim  under  this 
deed. 

We  however  waive  this  point,  which  might  be  the  occasion 
of  an  amendment,  and  we  waive  also  another,  not  alluded  to 
in  the  argument,  to  wit,  the  sufficiency  and  certainty  in  the 
intended  objects  of  the  trust. 

We  do  not  think  the  appellants,  or  either  of  them,  have  any 
standing  in  a  court  of  equity,  which  can  entitle  them  to  the 
interposition  of  its  process.  If  the  conditions  of  the  deed 
have  not  been  performed,  the  whole  estate,  legal  and  equita- 
ble, will  have  reverted  to  the  heirs  of  the  grantor,  unless  the 
heirs  of  the  surviving  trustee  can  allege,  and  prove  in  a  court 
of  equity,  such  positive  agreement  on  the  part  of  FsUy  or  his 
heirs ;  or  such  specific  acts  of  the  parties,  with  the  distinct 
knowledge  of  the  grantor,  or  his  heirs,  amounting  to  evidence 
of  such  an  agreement,  as  would  entitle  the  claimants,  by  a 
bill  for  specific  execution  of  such  agreement,  to  a  deed  of 
conveyance,  discharged  of  the  conditions  so  violated.  There 
is  no  such  agreement,  there  are  no  such  facts  alleged  in  this 
bill. — ^The  trustees  had  no  power  to  alter  or  change  the  na- 
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ture  and  object  of  the  trust,  or  dispense  with  the  exact  peifonn- 
ance  of  the  condition;  a  court  of  chancery  has  no  such  pow- 
er. The  owner  of  the  property  had  the  exclusive  right  to  in- 
scribe the  terms  of  his  grant,  and  in  case  of  non-compliance 
with  them,  the  grantees  must  suffer  the  just  and  inevitable 
consequences  of  their  failure.  We  do  not  mean  to  say,  that 
title  could  be  derived  from  Fdlj  or  his  heirs,  in  no  other  mode 
but  by  a  formal  deed,  duly  executed  and  recorded,  to  enable 
a  court  of  equity  to  enforce  ri^ts  acquired  by  their  assent,  but 
there  is  nothing  set  forth  in  the  proceedings,  which  can  be  re- 
garded as  at  all  suflScient  for  that  purpose.  The  pastor  of  Si. 
Patrick^s  Churchy  as  such,  has  no  right  to,  or  control  over, 
the  property,  by  the  terms  of  the  deed;  or  by  any  appointment 
of  the  grantor,  or  his  heirs,  or  even  of  the  trustees.  Nor  is  the 
interest  of  the  other  appellant,  in  any  view  we  can  take  of  the 
subject,  such  as  will  entitle  him  to  the  proceeding  which  has 
been  resorted  to. 

We  are  compelled  therefore  to  affirm  the  decree  of  Batii- 
more  county  court,  dissolving  the  injunction. 

DECREE  AFFIRMED. 


Lucius  W.  Stockton  vs.  Ira  Frey. — December  1846. 

In  an  action  to  recoyer  compensation  for  injuries  done  to  the  person  of 
plaintiff,  bj  the  negligence  of  the  driver  of  a  stage,  which  was  thersbf 
upset,  the  plaintiff  cannot  give  in  evidence,  for  the  purpose  of  increasing 
the  damages,  that  he  had  a  wife  and  children. 

It  is  the  duty  of  a  stage  owner,  in  the  transportation  of  passengers,  to  have 
drivers  of  competent  skill,  who  should  use  such  skill  with  diligence,  and 
the  utmost  caution  and  prudence ;  they  must  be  well  acquainted  with  the 
road  they  are  bound  to  travel,  furnished  with  well  broken,  safe,  and  sleaily 
horses ;  coaches  and  harness  of  sufficient  strength,  and  properly  made : 
the  least  failure  in  any  one  of  those  particulars,  subjects  the  stage  owner 
to  the  imputation  of  negligence,  and  makes  him  responsible  for  the  injury 
or  damage  arising  from  such  failure. 

A  prayer  which  enumerates  the  facts,  to  comply  with  which,  constitutes  the 
duty  of  the  defendant,  and  that  upon  a  failure  in  any  one  of  the  partioolarB 
enumerated,  if  so  found  by  the  jury,  then,  in  point  of  law,  the  deftndant 
did  not  perform  his  duty,  but  was  guilty  of  negligence,  and  is  responsible 
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for  the  injary  ■ostained  by  the  plaintiff  from  such  failore,  does  not  raiie 
any  question  npon  the  pleadings ;  it  merely  asks  the  conit  to  instract  the 
joiy,  that  the  hypothesis  of  the  prayor  is  the  law  of  the  case,  if  supported 
by  the  OTidenoe. 

In  granting  or  refusing  any  prayer  asking  an  instruction  to  the  jury,  that  if 
they  believe  certain  facts,  the  plaintiff  is,  or  is  not,  entitled  to  recover,  this 
court  will  not  assume,  that  the  county  court  inspected  the  pleadings  in 
the  cause,  and  adjudged  their  sufficiency  to  sustain  the  prayer. 

If  either  party  designs  to  raise  any  question  upon  the  pleadings  in  an  action 
at  law,  their  prayer  under  the  act  of  1835,  ch  117,  should  be  framed  with 
a  direct  reference  to  the  pleadings. 

Where  a  prayer  may  have  a  tendency  to  mislead  a  jury  in  reference  to  the 
evidence  in  the  cause,  as  where  it  only  incorporates  a  part  of  the  evidence 
which  constituted  the  defence,  when  it  should  have  incorporated  the  whole, 
and  prays,  that  nothwithstanding  the  jury  should  believe  the  part  embodied 
in  the  instruction,  still  the  plaintiff  is  entitled  to  recover,  it  is  error  to 
grant  it. 

In  an  action  to  recover  damages  for  a  personal  injury  done  the  plaintiff,  by 
the  negligent  driving  and  upsetting  of  a  stage  coach,  the  jury,  in  estimating 
his  damages,  are  to  consider,  what,  before  the  injury  complained  of,  was 
the  health,  and  physical,  and  mental  ability  of  the  plaintiff  to  maintain 
bis  family,  as  compared  with  his  condition  in  those  particulars,  after  and 
up  to  the  institution  of  the  suit,  in  consequence  of  the  injury  complained 
of,  and  how  far  it  is  permanent  in  its  results,  as  well  as  the  physical  and 
mental  suffering  he  has  sustained  by  such  injary,  and  should  allow  such 
damages  as,  in  their  opinion,  will  fairly  compensate  the  plaintiff  for  the 
Io«  and  injury  which  they  may  find  he  has  so  sustained. 

Where  a  coach  belonged  to  the  R.  line,  which  line  belonged  to  the  N.  R, 
Stage  Company^  a  co-partnership,  composed  of  the  firm  of  S,^  F*  ^  Co,^ 
and  of  AC  and  B,  and  the  firm  of  i9.,  F.  j>  Co.,  was  composed  of  the  de- 
fendant, and  Jf,  and  othen,  and  that  all  the  drivers  and  coaches  of  the 
line  belonged  to  the  N.  R.  Company;  that  the  defendant  had  no  other 
connexion  with  the  line  than  as  one  of  the  firm  of  S.  F,  ^  Co.,  and 
was  declared  against,  as  the  owner  of  the  line,  in  an  action  upon  the 
case,  for  the  negligent  driving  of  one  of  the  coaches  by  him  used  and 
employed,  and  pleaded  not  guilty,  there  is  no  variance  between  the  plead, 
ings  and  the  proof. 

The  members  of  a  firm  are  individually  liable  in  actions  of  tort,  for  the  acts 
of  the  firm,  their  agents  and  servants,  and  for  such  acts  may  be  sued 
individually. 

To  entitle  the  plaintiff  to  recover  against  the  owner  of  a  stage  coach,  for 
injuries  sustained  by  him  in  his  person,  the  jury  must  find,  that  the  injary 
to  the  plaintiff  was  occasioned  by  the  negligence  of  the  defendant,  his 
servants  or  agents. 

The  fact  of  the  overturning  of  a  coach,  is  prima  facie  evidence  of  negligence ; 
yet,  if  it  was  an  accident  against  which  human  care  and  foresight  could 
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not  guard,  and  was  not  the  result  of  negligenoe  in  any  degree,  then  the 
plaintiff  is  not  entitled  to  recdyer. 

The  law  makes  proprietors  of  stage  coaches  responsible  for  carelesmesi  and 
negligence^want  of  due  care — in  the  conveyance  of  passengers ;  hot  no(, 
at  all  events,  as  in  the  case  of  common  carriers. 

Where  a  plaintiff,  after  an  injury  sustained  in  his  person  from  the  tart  of 
the  defendant,  agrees  with  the  defendant,  or  his  agent,  that  in  satisfaetioii 
of  such  injury,  the  defendant  should  pay  the  expenses  incurred  bj  tbo 
plaintiff  by  his  detention,  in  consequence  of  his  injuiy,  and  would  fumiah 
him  with  a  free  conveyance  to  his  point  of  destination,  and  the  defendant 
performs  his  paft  of  the  agreement,  the  plaintiff  cannot  recover  fiirther 
damages  for  the  tort. 

tn  actions  for  general  and  unliquidated  damages,  the  payment  and  aeospt- 
ance  of  a  sum  of  money,  as  a  satisfaction,  is  a  good  bar. 

The  party  aggrieved,  may  determine  the  sufficiency  or  insufficiency  of  the 
satisfaction  paid  and  accepted  by  him. 

After  a  cause  had  been  committed  to  the  jury,  and  partly  argued  before  them, 
On  both  sides,  it  was  discovered,  that  several  interrogatories,  propoabded 
by  the  plaintiff  to  witnesses,  under  a  foreign  commission,  had  not  been  fiM 
with  the  clerk  of  the  county  court,  before  they  were  propounded,  nor  eopioi 
^rved  on  the  defendant,  nor  notice  thereof  in  any  way  given  him ;  bat  thai 
(hey  were  first  filed  with  the  commissioners,  at  the  place  of  executing  the 
commission,  it  is  too  late,  under  the  30th  rule  of  Baltimore  county  ooort, 
to  move  to  strike  out  the  evidence  of  such  witnesses,  which  had  been  lead 
to  the  jury. 

Where  the  court  is  of  opinion,  that  the  plaintiff  cannot  recover,  as  where 
there  is  an  admission  of  satisfaction  of  his  demand,  they  will  not,  apoii  the 
reversal  of  the  judgment,  upon  the  appeal  of  the  defendant,  award  a 
procedendo. 

Appeal  from  Baltimore  county  court. 

This  was  an  action  upon  the  case^  for  the  negligent  driving 
and  upsetting  of  a  stage  coach,  by  which  the  plaintiff  was 
injured  in  his  person  and  mind^  brought  by  the  appellee 
against  the  appellant,  as  owner  of  the  coach^  on  the  13th 
August  1841. 

The  defendant  pleaded  twn  citl,  on  which  issue  was  joined. 
The  verdict  was  against  him. 

1st  Exception.  At  the  trial  of  this  cause^  the  plaintiff 
proved^  that  up  to  October  1839^  he  had  been  an  active^  enter- 
prising  man^  of  good  constitution^  health  and  temperate  habits, 
and  being  called  by  business^  left  home.  Lowelly  in  Massacku- 
setts,  for  Missouriy  that  he  proceeded  as  far  as  Frederick^ 
where  he  took  a  seat  in  a  line  of  stages  of  the  defendants  for 
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Wheeling;  on  the  evening  of  the  8th  October  1839^  the  coach 
in  which  he  was,  with  other  passengers,  was  furioudy  driven, 
the  horses  hurried  on,  and  raced  in  opposition  to  another  line 
of  stages  on  the  same  rout;  that  at  last,  in  going  over  a  break 
in  the  road,  the  carriage  was  thrown  so  high,  that  the  bolt  was 
drawn  out  of  the  forward  part  of  the  stage,  which,  with  the 
wheels  and  horses,  escaped.  The  main  part  of  the  coach 
turned  a  complete  somerset,  was  smashed  to  pieces,  and  all 
the  passengers  left  in  the  road,  more  or  less  injured.  That 
the  plaintiff  was  seriously  injured,  wounded  in  the  head  and 
ear,  and  badly  bruised;  that  he  was  detained  at  a  tavern,  near 
the  place  of  his  accident^  for  about  eight  days,  and  has  since 
been  subject  to  occasional  violent  attacks  of  head  ache;  that 
his  mind  is  sometimes  affected,  his  general  health  feeble,  his 
capacity  for  business  injured,  and  power  of  enduring  labor, 
and  his  business  nearly  destroyed.  One  of  the  horses  used  in 
the  coach  had  ran  off  before.  After  evidence  to  the  above 
effect  had  been  offered  by  a  great  variety  of  witnesses  in  detail, 
the  plaintiff  proposed  further  to  prove,  that  he  had  a  wife  and 
several  small  children;  to  the  admissibility  of  which  the  de- 
fendant objected.  But  the  county  court,  (S.  Archer,  C.  J., 
and  PuRviANCE,  A.  J.,)  overruled  the  objection,  and  permitted 
the  evidence  to  go  to  the  jury,  when  it  was  given.  The  de- 
fendant excepted. 

2nd  Exception.  In  addition  to  the  previous  evidence  the 
defendant  then  proved,  that  the  coach  in  which  the  plaintiff 
was  travelling  as  a  passenger,  at  the  time  he  was  injured^  was 
one  of  the  coaches  of  the  line  called  The  Reliance  lAne^  and 
that  said  line  belonged  to  a  company  called  The  National 
Road  Stage  Company;  a  co-partnership,  which  was  composed 
as  members  thereof,  of  the  firm  of  Stockton  Fails  Sf  Co.,  and  of 
Daniel  W.  Moore,  and  fif.  R.  Barry;  and  that  said  firm  of 
S.  P.  if  Co.y  was  composed,  as  members  thereof,  of  the  said 
defendant  and  Moore  N,  Fhllsy  and  Charles  W,  Krebs;  and 
that  all  the  agents,  drivers,  coaches,  teams^  anil  property,  ap- 
pertaining to  the  said  line,  were  the  agents,  drivers,  coaches, 
teams,  and  property,  of  the  said  co-partnership,  called  The  N, 
/?.  S.  Co.,  and  that  the  defendant  had  no  other  connection 
52        v  4 


I 

I 


410  CASES  IN  THE  COURT  OF  APPEALS 


Stockton  r5.  Frcv.— 1846. 


with  said  line,  or  with  the  agents,  drivers,  coaches,  teams,  and 
property,  appertaining  thereto,  than  as  bein^  one  of  the  said 
firm  of  S.  F,  ^y  Co, 

The  defendant  further  proved  by  James  Cowdt/y  that  during 
the  year  1839,  he  was  tlie  agent  of  the  said  A^.  It.  S,  Co,y 
and  that  he  had  charge  of  that  part  of  the  road  in  which  the 
accident  occurred;  that  the  pUice  where  the  accident  occur- 
red was  on  Tonolowaij  Hilly  three  and  a  half  miles  west  of 
Hancock,  that  he,  the  said  witness,  was  stationed  at  /i.,  and 
it  was  his  duty  and  his  practice,  to  exaiiiine  every  coach  as  it 
passed  up  or  down,  in  order  to  discover  whether  any  thing 
was  out  of  place  or  out  of  order;  and  that  on  the  night  when 
this  accident  occurred,  and  previous  thereto,  and  before  the 
said  coach  left  H,y  he  carefully  examined  every  part  of  the 
said  coach,  and  discovered  no  defect  or  imperfection  of  any 
kind  therein;  and  that  he  dislinctly  remembers  to  have  exam- 
ined the  locking  machine,  and  satisfied  himself  that  in  this,  as 
in  all  other  respects,  the  said  coach  w  as  in  perfect  order  and 
condition.  The  said  witness  says,  that  the  coach  was  an  ex- 
cellent one;  that  it  had  been  frequently  over  the  same  road, 
with  the  same  locking  machine  thereon.  The  said  witness 
•further  stated ,  that  the  coach  arrived  at  H.  about  8  o'clock 
that  evening,  on  its  journey  westward,  and  that  when  he  so 
examined  it  at  H,,  previous  to  its  departure  westward,  he  ex- 
amined it  with  a  candle,  and  examined  it  witli  the  greatest 
care.  The  defendant  further  proved,  that  the  driver  who 
drove  on  the  night  when  the  accident  occurred,  was  Jerome 
McMullen-y  that  he  was  an  experienced,  sober,  skilful  and 
careful  driver,  and  one  of  the  very  best  drivers  he  has  ever 
known.  The  defendant  furtlier  proved,  that  the  team  was  a 
good  and  safe  team.  The  witness  then  described  the  place  of 
the  accident,  as,  &c.,  and  the  use  of  the  locking  machine  affixed 
to  the  coach;  the  defendant  further  proved  that  the  plaintifl* 
rode  over  with  witness  to  Mannas  tavern,  and  that  in  a  con- 
versation which  occurred  between  plaintifl'  and  witness,  at 
Mannas  tavern,  in  reference  to  this  disaster,  witness  inquired 
of  plaintiff  whether  the  driver  was  in  fault,  stating  that  it  was 
the  order  of  the  proprietors  to  witness,  to  discharge  any  driver 
who  had  been  guilty  of  the  least  negligence  in  any  respect,  and 
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that  the  plaintiff  then  expressed  the  hope  that  the  driver  would 
not  be  discharged,  stating,  that  he  was  not  to  blame;  that  he, 
the  plaintiff,  had  himself  been  one  time  a  stage  proprietor,  and 
that  accidents  of  this  kind  would  occur,  notwithstanding  every 
possible  care,  and  that  this  was  such  an  unavoidable  accident. 
The  defendant  then,  further  proved  by  Jerome  3Ic Mullen, 
that  he,  the  said  witness,  was  the  driver  of  the  coach  at  the 
time  it  was  overturned,  that  the  coach  w^as  carefully  examined 
before  he  started  from  Hancock,  and  no  defect  of  any  kind 
was  visible,  that  it  was  a  dark  night  and  he  had  his  lamps 
lighted.  That  he  drove  with  particular  care,  and  that  in  pass- 
ing over  the  first  breaker  on  Tojwloway  Hill,  about  fifty  yards 
from  the  top,  the  locking  machine  gave  way.  That  the 
breakage  of  the  locking  machine  rendered  him  unable  to  re- 
tard the  coach,  wliich  pressed  on  the  iiorses,  and  soon  caused 
them  to  run,  and  they  did  run  with  great  speed  dow^n  the  hill. 
That  he  had  never  encountered  the  accident  of  overturning  of 
a  coach,  nor  had  he  witnessed  one,  but,  &c.  Tlie  driver 
then  proceeded  to  give  a  particular  account  of  the  whole  acci- 
dent. The  same  wimess  further  testified,  that  after  the  acci- 
dent, he  examined  the  locking  machine,  and  found  that  the 
screw  thai  ran  through  the  roller  and  which  connected  the  rod 
with  the  roller,  was  broken  off  at  the  shoulder;  that  the  screw 
was  about  three-quarters  of  an  inch  in  diameter,  and  the  frac- 
ture was  a  new  one,  and  which  was  the  fiactiire  of  a  solid 
piece  of  iron,  and  there  was  nothing  to  indicate  any  original 
defect  in  the  iron,  and  to  indicate  that  there  was  any  flaw  in 
the  screw.  The  said  witness  described  the  locking  machine 
as  follows,  &c.;  tiiat  the  immediate  cause  of  the  accident  was 
the  sudden  shock  given  to  the  coach,  by  the  obstruction  of  the 
lower  breaker  in  the  road,  and  the  subsequent  separation  of  the 
front  part  of  the  carriage  and  front  wheels  from  the  body  of  the 
coach,  and  that  but  for  this  he  believes  he  could  and  would 
have  gone  safely  over  the  breaker,  and  down  the  hill,  without 
accident;  but  that,  in  consequence  of  the  breaking  of  the  lock- 
ing machine,  at  tlie  first  breaker  of  the  hill,  it  was  not  in  his 
power  to  retard  the  coach,  nor  to  restrain  it  by  holding  back  the 
horses;  that  it  was  necessarily  pressed  on  the  horses  and  made 
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them  run .   He  further  said  that  he  cannot  account  for  the  break- 
ing of  the  locking  machine,  otherwise  than  as  an  accident. 

The  defendant  further  proved  by  Dr.  Henry  V.  Bratnwdlf 
that  at  the  time  of  this  accident  he  resided  in  Hancock,  and 
practised  there  as  a  physician,  and  that  he  visited  the  plaintiff 
at  the  time  he  was  injured,  &c.;  described  the  wound,  &c. 
The  plaintiff  also  proved  by  the  same  witness,  that  after  the 
plaintiff  had  been  so  injured,  and   when  he,  the  witness, 
was  on  a  professional  visit  to  the  plaintiff,  it  was  stated  by 
the  plaintiff,  that  be  had  a  right  to  sue  for  damages  for 
the  injury  that  he  had  sustained,  and  that  it  had  been  sug- 
gested to  him  to  do  so;  but  afler  some  conversation,  he  stated 
that  he  knew  that  such  accidents  would  unavoidably  occur, 
and  that  if  the  defendant's  agent  would  pay  all  his  expenses 
at  Mannas  tavern,  and  at  McKinley^s  tavern,  and  the  \vit- 
ness'  bill  for  his  professional  services,  and  would  furnish  him  a 
conveyance  without  further  charge  to  THieelingy  whenever  be 
should  require  to  go  on,  either  in  the  public  stage,  or  in  a  pri- 
vate conveyance,  as  he  might  require,  that  he  would  be  con- 
tent and  satisfied,  and  would  not  sue  for  damages;  that  the 
witness  being  friendly  to  the  proprietors,  and  believing  that 
they  took  all  care  and  pains  practicable  to  guard  against  acci- 
dents, undertook  to  assure  him  that  all  this  should  be  done, 
and  promised  to  see  the  agent,  Mr.  Cowdt/,  and  state  to  him 
the  plaintiff's  willingness  to  settle  the  matter;  and  he  states, 
that  he  accidentally  did  see  Mr.  dowdy y  and  stated  to  him  what 
the  plaintiff  had  said  he  was  willing  to  accept^  in  settlement  of 
the  matter,  and  that  Mr.  Cmody  thereupon,  on  behalf  of  the 
proprietors,  assented  to  these  terms;  and  the  witness  thereupon, 
on  the  occasion  of  his  next  visit  to  the  plaintiff,  stated  to  him 
that  Mr.  Cowdy  had  agreed  to  the  terms,  and  would  pay  the 
expenses;  and  provide  him  a  conveyance,  free  of  further  charge 
to  Wheelingy  at  any  time  he  desired  to  go^  either  in  one  of 
the  stages  of  the  line,  or  in  a  private  conveyance,  as  the  plain- 
tiff might  prefer;  and  that  the  plaintiff  on  being  so  informed, 
expressed  himself  fully  satisfied  therewith.      It  was  admitted, 
that  the  plaintiff  had  originally,  on  taking  his  seat,  paid  for  the 
fare  to  Wheeling.      It  was  also  admitted,  that  Mr.  Ocu^^ 
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as  agent  of  the  proprietors^  paid  the  bill  of  Dr,  Bramwellj  and 

Mr.  McKirdey^s  bill;  and  that  Mann*s  bill  was  chained  by 
Mann  to  the  company^  and  paid  to  him  by  said  company^  in 
the  settlement  of  their  account  with  him,  at  the  end  of  that 
year.  It  was  also  admitted ^  that  the  plaintiff  when  he  deter- 
mined to  go  on,  was  furnished,  without  further  charge  there- 
for, a  seat  in  one  of  the  lines  of  said  company  to  Wheelingy 
aud  that  he  Vent  to  Wheeling  in  said  line,  and  that  he  did 
not  require  or  request  to  be  furnished  with  a  private  convey- 
ance. The  defendant  also  fuither  proved  by  James  Cowdf, 
the  witness  of  that  name,  hereinbefore  mentioned,  that  said 
Dr.  B.  stated  to  him,  the  said  witness,  as  agent  for  said  com- 
pany, that  the  plaintiff  would  be  satisfied  and  content,  if  his 
bills  were  paid  at  the  taverns  and  to  the  said  docter,  and  he  were 
provided  with  a  conveyance,  without  further  charge,  to  Wheel' 
ingy  whenever  he  desired  to  go  on;  and  that  he,  the  witness,  on 
behalf  of  said  company,  and  as  their  agent,  assented  to  these 
terms,  and  desired  said  Dr.  Bramweli  to  assure  the  plaintiff, 
that  at  any  time  he  wished  to  go,  he  should  have  a  convey- 
ance, and  if  necessary,  or  if  desired,  he  would  send  him  on  in  a 
private  conveyance.  And  that  aftei-wards,  in  pursuance  of  his 
understanding  or  agreement,  he  did  pay  said  several  bills,  and 
did  furnish  said  plaintiff  a  seat  to  Wheelings  without  further 
charge,  in  one  of  the  coaches  of  said  company's  line,  and  that 
he  would,  if  so  requested,  have  promptly  provided  a  private 
conveyance  for  him  to  Wheeling;  and  he  further  stated,  that 
all  his  acts  in  the  premises  were  approved  by  the  said  com- 
pany, and  the  defendant,  and  his  payments  allowed  to  him, 
as  credits  in  his  accounts,  at  the  time  he  ceased  to  be  agent. 
He  further  stated,  that  he  so  ceased  to  be  an  agent  for  the  said 
company,  sometime  early  in  the  year  1840. 

The  plaintiff  then  gave  further  proof  of  the  unsteadiness 
and  unfitness  of  the  horses  for  a  passenger  coach,  and  in- 
sufiSciency  of  the  locking  machine  of  the  coach;  and  both 
parties  gave  corroborative  proof  of  the  statements  of  their  wit- 
nesses, and  of  their  views  of  the  case. 

The  plaintiff  then  offered  the  three  following  prayers,  all 
and  each  of  which  were  objected  to  by  the  defendant's  coun- 
sel, viz : 
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1st.  That  it  was  the  duty  cf  the  defendant,  in  the  trans- 
portation of  the  plaintiff  upon  the  journey  mentioned  in  the 
evidence,  to  have  had  a  driver  of  competent  skill,  and  that 
such  driver  should  have  used  such  skill  with  diligence^  and 
with  utmost  caution  and  prudence,  and  was  well  acquainted 
with  the  road  he  was  bound  to  travel,  and  was  furnished  with 
well  broken,  safe  and  steady  horses,  a  coach  and  harness  of 
suflicient  strength,  and  properly  madej  and  that  if  the  jury 
find,  that  there  was  upon  the  occasion  of  the  said  journey,  the 
llast  failure  in  any  one  of  these  particulars,  that  then,  in  point 
of  law,  the  defendant  did  not  comply  with  his  said  duty,  but 
was  guilty  of  negligence,  and  is  responsible  for  the  injury  or 
damage  sustained  by  the  plaintiff  from  such  failure. 

2ud.  That  if  the  jury  find  with  the  plaintiff,  under  the 
plaintiff's  first  prayer,  that  then  the  plaintiff  is  entitled  to 
recover,  notwitlistanding  they  may  find  from  the  evidence  of 
Dr.  Bramwell  and  Cowdi/y  that  the  plaintiff  stated,  at  the 
periods  mentioned  by  them,  that  he  thought  the  upsettmg  of 
the  stage  was  accidental,  and  that  the  driver  was  not  to  blame; 
and  although  they  find,  that  he  also  slated,  that  he  would  be 
satisfied  in  the  manner  and  upon  the  terms  stated  by  said  wit- 
nesses, and  that  the  expenses  of  the  said  doctor,  and  the  other 
expenses  mentioned  by  said  witnesses,  were  settled  by  the 
defendant,  or  his  agents." 

3rd.  That  if  the  jury  find,  that  the  plaintiff  is  entitled  to 
recover  under  the  preceding  prayera  of  plaintiff,  that  then, 
in  estimating  the  damages  he  is  entitled  to  recover,  they  are  to 
consider  what,  before  the  injury  complained  of,  was  the  health, 
and  physical  and  mental  ability  of  the  plaintiff,  to  maintain 
himself  and  family,  as  compared  with  his  condition  in  these 
particulars,  after  and  up  to  the  institution  of  this  suit,  in  conse- 
quence of  the  said  injury ,  and  how  far  said  injuiy  is  permanent 
in  its  results,  as  well  as  the  physical  and  mental  suffering  he 
sustained  by  such  injury,  and  that  they  should  allow  such 
damages  as,  in  their  opinion,  will  fairly  compensate  said 
plaintiff  for  the  loss  and  injuiy  which  they  may  find  he  has  so 
sustained;  as  aforesaid. 
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The  defeDdant  offered  ihe  six  following  pra3'ers : 
1st.  That  if  the  jury  shall  find  from  the  evidence  in  the 
cause;  that  the  coach  in  which  the  plaintiff  was  travelling  as  a 
passenger  at  the  time  he  was  injured,  belonged  to  a  partner- 
ship, as  proprietors  thereof,  called  the  N,  R.  Stage  Company ^ 
and  that  said  company  was  composed  of  the  firm  of  S.,  F,  if 
Co.y  in  its  capacity  as  a  partnership,  and  of  D.  W.  Moore  and 
—  Barry;  and  that  said  firm  of  jS.,  F.  tj*  Cfe.,  was  composed 
of  the  defendant,  and  il/.,  N.  F..  and  C.  W.  iC.,  as  members 
thereof,  but  that  said  defendant  was  not  a  member  of  said  N, 
R,  S.  Co.y  in  his  separate  or  individual  capacity,  nor  other- 
wise interested  therein,  except  only  as  being  one  of  the  mem- 
bers, as  aforesaid,  of  said  firm,  of  S,,  F,  i^  Co.;  and  shall 
further  find,  that  the  said  coach  belonged  to  a  line  of  coaches 
running  from  Hagerstown  to  Wlieelingy  and  that  said  line, 
and  all  the  agents^  drivers,  teams^  coaches^  servants  and  pro- 
perty, appertaining  to  or  connected  with  said  line,  were  the 
agents,  drivers,  teams,  servants  and  property  of  said  partner- 
ship, called  the  N.  R.  S,  Co.y  and  were  not  the  agents, 
drivers,  teams,  coaches  or  servants,  or  property  of  the  defend- 
ant, in  his  separate  or  natural  capacity;  and  that  said  defendant 
had  no  connection  with  said  agents,  drivers,  teams,  coaches, 
servants  or  property,  in  any  respect  whatsoever,  except  only  as 
being  one  of  the  members,  as  aforesaid,  of  said  firm  of  jS.,  F. 
6f*  Co,;  and  shall  further  find,  that  the  plaintiff  paid  his  fare 
to  the  agent  of  said  N.  R.  S.  Co.y  and  that  the  defendant  had 
no  personal  connection  with  the  receipt  of  said  fare,  or  with 
the  plaintiff  in  any  manner,  and  did  not  even  know  that  he 
.  had  taken  a  seat  as  a  passenger  in  said  line,  until  sometime 
after  the  plaintiff  had  been  injured,  then  the  plamtiff  is  not 
entitled  to  recover  upon  the  pleadings  and  proof  in  this  cause, 
because  there  is  a  variance  between  the  pleadings  and  proof  in 
this,  to  wit,  that  in  tlie  pleadings,  the  plaintiff  counts  upon  a 
contract  with  the  defendant  alone,  and  the  proof  is,  of  a  con- 
tract with  a  company,  of  which  the  defendant  was  no  other- 
wise a  member,  than  as  being  one  of  a  firm  which,  in  the 
aggregate  capacity  of  its  members,  as  a  co-partnership,  was  a 
member  of  said  company. 
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2Dd.  That  if  the  jury  shall  find  the  facts  set  forth  in  the 
preceding  prayer,  then  the  plaintiff  is  not  entitled,  to  recover 
upon  the  pleadings  and  proofs  in  this  cause,  because  there  is  a 
variance  between  the  pleadings  and  proofs  in  this,  to  wit,  that 
in  the  pleadings  it  is  alleged,  that  the  said  coach,  was  the  coach 
of  the  defendant,  and  the  proof  shews,  that  it  belonged  to  a 
company  of  which  the  defendant  was  no  otherwise  a  member, 
than  as  being  one  of  a  firm  which,  in  the  aggregate  capacity  of 
its  members,  as  a  co-partnership,  was  a  member  of  said  com- 
pany. 

3rd.  That  if  the  juiy  shall  find  from  the  evidence  in  the 
cause,  the  facts  set  forth  in  the  first  prayer,  then  the  plaiatiff  is 
not  entitled  to  recover  in  this  cause,  even  if  the  jury  shall 
believe,  that  the  injury  to  the  plainliff  was  caused  by  the  over- 
turning of  the  coach  in  which  he  was  so  travelling,  and  that 
such  overturning  was  caused  by  the  negligence,  carelessness, 
unskilfulness  or  default  of  the  driver  of  said  coach,  and  not 
otherwise,  because  there  is  a  variance  between  the  pleadings 
and  such  finding  in  this,  to  wit:  that  in  the  pleadings,  the 
plaintiff  complains  of  the  alleged  negligence,  carelessness,  un- 
skilfulness, and  default  of  the  defendant,  and  his  servants  and 
agents,  and  the  finding  would  be  of  negligence,  carelessness^ 
and  default  of  an  agent  of  said  company  of  which  the  defend- 
ant was  no  otherwise  a  member,  than  as  being  one  of  a  firm 
which,  in  the  aggregate  capacity  of  its  members,  as  a  co-part- 
nership, was  a  member  of  said  company. 

4th.  That  to  entitle  the  plaintiff  to  recover  in  this  case,  the 
jury  must  find  from  the  evidence  in  the  cause,  that  the  injury 
to  the  plaintiff  was  occasioned  by  the  negligence  of  the  defend- 
ant, his  servants  or  agents;  and  that  although  the  fact  of  the 
overturning  of  the  coach  \s  prima  facie  evidence  of  negligence, 
yet,  if  the  jury  shall  find  from  all  the  evidence  in  the  cause, 
that  the  overturning  of  the  coach  was  an  accident  against 
which  human  care  and  foresight  could  not  guard,  and  was  not 
the  result  of  negligence  in  any  degree,  then  the  plaintiff  is  not 
entitled  to  recover  in  this  case. 

5th.  The  defendant,  by  his  counsel,  prays  the  court  to  in- 
struct the  jury,  that  if  they  shall  find  from  the  evidence  in  the 
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case^  that  after  the  plaintifT  had  been  injured  by  the  overturning 
of  the  coach;  as  testified  by  the  witnesses  in  the  cause^  it  was 
agreed,  by  and  between  the  plaintiff  and  the  agent  of  the 
defendant,  that  in  satisfaction  of  any  injury  to  the  plaintiflT, 
occasioned  by  the  said  overturning  of  the  coach,  the  said  de- 
fendant should  and  would  pay  to  the  sevei-al  landlords  and  the 
physician,  the  expenses  by  said  plaintiff,  incurred  by  his  deten- 
tion in  consequence  of  such  iirjury^  and  should  furnish  to  the 
said  plaintiff  a  free  conveyance  to  Wheelingy  whenever  he 
should  be  in  a  condition  to  travel,  in  the  regular  line,  or  by 
private  conveyance^  if  the  plaintiff  should  require  it;  and  shall 
further  find,  that  afterwards^  and  in  pursuance  of  said  agree- 
ment, the  said  agent  of  the  defendant  did  pay  all  said  bills, 
and  did  afford  to  the  plaintiff  a  passage  to  Wheelingy  in  a 
coach  of  the  defendant,  and  at  the  time,  and  in  accordance 
with  the  mode  of  transportation  required  by  the  plaintiff^  then 
the  plaintiff,  upon  the  issues  joined  in  this  case,  is  not  entitled 
to  recover  in  this  suit. 

6th.  That  if  they  shall  find  from  the  evidence  in  the  cause, 
that  after  the  plaintiff  had  been  injured  by  the  overturning  of 
the  coach,  as  testified  by  th«  witnesses  in  the  cause,  it  was 
agreed,  by  and  between  the  plaintiff  and  the  agent  of  the  de- 
fendant, that  in  satisfaction  of  any  injury  to  the  plaintiff, 
occasioned  by  the  said  overturning  of  the  coach,  the  said 
defendant  should  and  would  pay  to  the  several  landlords  and 
the  physician,  the  expenses  by  said  plaintiff  incurred  by  his 
detention,  in  consequence  of  such  injury,  and  should  and 
would  furnish  to  the  said  plaintiff  a  free  conveyance  to 
Wheeling  J  whenever  he  should  be  in  a  condition  to  travel,  in 
the  regular  line,  or  by  a  private  conveyance,  if  the  plaintiff 
should  require  it;  and  shall  further  find,  that  afterwards,  and 
in  pursuance  of  said  agreement,  the  said  agent  of  the  defend- 
ant did  pay  all  said  bills,  and  did  afford  to  the  plaintiff,  without 
charge,  a  passage  to  Wheeling,  in  a  coach  of  the  defendant, 
and  at  the  time,  and  in  accordance  with  the  mode  of  transpor- 
tation required  by  the  plaintiff,  then  the  plaintiff,  upon  the 
issues  joined  in  this  case,  is  not  entitled  to  recovoF  in  this  suit. 

53         V.4 
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The  court,  (Archer,  C.  J.,  and  Purviance,  A.  J.,) 
grcintcd  all  the  prayers  offered  by  the  plaintiff,  aad  instructed 
the  jury  accordingly,  and  rejected  all  of  the  prayers  offered  by 
the  defendant.  The  defendant  excepted  to  the  granting  of 
the  prayers  offered  by  the  plaintiff,  and  to  the  court's  instruc- 
tion accordingly  to  the  jury;  and  to  the  refusal  of  the  court  to 
grant  the  prayers  so  offered  by  the  defendant. 

3rd  Exception.  At  the  tiial  of  this  cause,  and  after  the 
case  had  been  committed  to  the  jury,  and  partly  argued  before 
the  jury  by  the  counsel  on  both  sides,  it  was  discovered,  that 
the  several  interrogatories  propounded  to  Timothy  Frey  and 

to Frenchy  on  the  part  of  the  plaintiff,  were  not  filed  with 

the  clerk  of  tliis  court  before  the  same  were  propounded,  and 
that  no  copies  thereof  were  served  upon  the  defendant,  or  upon 
his  counsel,  and  that  the  defendant  received  no  notice  thereof 
in  any  way;  and  that  the  same  were  filed  for  the  first  time  at 
Lowell,  at  the  execution  of  the  said  commission,  and  with  the 
said  commissioners,  and  returned  by  said  commissioners  to  this 
court.  The  defendant  hereupon,  by  his  counsel,  moved  the 
court  to  strike  out  the  answers  of  said  FYey  and  said  FVenchy 
to  the  said  interrogatories,  and  relied  upon  the  following  rule 
of  Baitimore  county  court : — 

^^RuLE  XX. — When  such  issue  shall  be  tendered^  and  the 
fifteen  days  allowed  for  amendment  or  demurrer  have  elapsed, 
either  party  may,  within  ten  days  thereafter,  apply  to  the  clerk 
for  a  commission  to  examine  witnesses,  and  shall,  within  the 
same  time,  serve  a  copy  of  the  interrogatories  upon  the  adverae 
party,  or  his  attorney,  together  with  the  names  of  commiasioD- 
ers;  and  if  such  advei-se  party  shall  not,  within  ten  days  from 
the  time  of  such  service,  file  cross-interrogatories,  together  with 
the  names  of  commissioners,  on  his  part,  the  commission  shall 
issue  ex-parte;  and  if  such  commission  shall  not  be  applied  for 
in  the  manner  and  within  the  time  above  mentioned,  although 
the  clerk  is  hereby  authorised  to  issue  commissions  on  the  ap- 
plication of  either  plaintiff  or  defendant,  or  their  counsel,  in  all 
cases  which  are  at  issue,  provided  the  party  applying  shall 
serve  a  copy  of  the  interrogatories  upon  the  adverse  party,  or 
his  counsel,  together  with  the  names  of  commissioners^  at  least 
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ten  days  before  the  commission  issues,  yet  no  commission  so 
afterwards  issued  shall  operate  as  a  stay  of  proceedings,  or  pre- 
vent the  cause  being  set  down  for  trial,  and  tried  in  the  ordi- 
nary course,  unless  the  same  shall  have  been  issued  by  Ic^ave 
of  the  court,  for  special  reasons  shewn  to  them  on  affidavit." 

But  the  court  refused  to  strike  out  the  answers,  or  any  part 
thereof,  but  determined  that  the  same  was  proper  evidence  in 
the  cause  to  be  considered  by  the  jury,  upon  the  ground,  that 
the  same,  with  the  other  evidence  taken  under  the  commis- 
sion, had  been  read  in  evidence  to  the  juiy,  and  were  in 
evidence  when  the  prayers  on  either  side  were  offered  and 
argued  before  the  court,  and  decided,  and  the  counsel  had, 
imtil  the  objection  was  so  made,  argued  the  cause  before  the 
jury  upon  all  the  evidence.  To  which  refusal  and  decision  of 
the  court,  the  defendant  excepted. 

The  defendant  appealed  to  this  court. 

The  cause  was  argued  before  Dorsey,  Spe5»ce,  Magru- 
DER  and  Martix,  J. 

By  William  Schley  and  McMahon  for  the  appellants, 
and 
By  Meredith  and  Reverdy  Johnson  for  the  appellees. 


Sfence,  J.,  delivered  the  opinion  of  this  court. 

« 

This  was  an  action  instituted  in  Baltimore  county  court,  by  ' 

Ira  Fret/y  for  the  recovery  of  damages  against  Lucius  W. 
Stockton^  the  owner  of  a  line  of  stage  coaches,  for  carrying 
passengers  from  Hagerstow?i  to  Wheeling,  The  declaration 
alleges,  that  Mr,  Frey  was  a  passenger  in  the  stage  coach  on 
the  fifth  day  of  October  1839,  when,  by  the  negligence,  care-  ' 

lessness,  unskilfulness  and  default  of  the  defendant,  his  agents, 
and  servants,  the  stage  coach  was  upset;  by  reason  of  which,  j 

the  plaintiff  had  his  skull  bone  fractured  and  broken,  and  was  | 

otherwise  greatly  cut,  bruised  and  wounded,  insomuch  that  | 

the  said  plaintiff  became  very  ill,  and  his  life  was  endangered. 

The  first  question  presented  for  our  review  in  this  case, 
arises  on  the  first  exception. 
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At  the  trial,  the  plaintiff  ofiered  to  prove  by  a  witness,  that 
he,  the  plaintiff,  had  a  family,  consisting  of  a  wife  and  seTenl 
small  children.  To  the  admissibility  of  which  evidence,  (he 
defendant,  by  his  counsel,  objected;  but  the  court  overruled 
the  objection,  and  allowed  the  evidence  (o  go  to  the  jury,  and 
the  defendant  excepted.  If,  in  an  action  of  this  character,  it 
be  legal  to  offer  evidence  of  the  relations  of  husband  and  wife, 
and  father  and  child,  by  way  of  augmenting  the  damages^  it 
would  be  difficult  to  determine,  what  relations  in  civil  and 
social  life  might  not  be  offered  for  the  same  purpose. 

If  the  argument  be,  that  the  party  injured  is  thereby  ren- 
dered unable  to  dischaige  the  obligations  which  he  owes  as 
husband  and  father,  why  may  not  the  same  argument  apply 
to  the  relation  of  debtor  and  creditor,  guardian  and  ward,  and 
many  others?  In  all  of  these  relations,  there  is  both  a  legal  and 
moral  obligation,  and  to  sanction  such  a  distinction  in  this  case, 
would  be  to  establish  an  uncertain  and  dangerous  doctrine. 
Instead  of  meting  out  to  the  plaintiff,  the  measure  of  damage 
which  he  has  sustained  from  the  injury,  it  would  be  compen- 
sating the  wife  and  children  for  that  injury. 

Greenleafj  in  his  work  on  evidence,  at  page  220,  vol.  2, 
states  it  to  be  law,  ^'that  injuries  to  the  person  or  reputation, 
consist  in  the  pain  inflicted,  whether  bodily  or  mental,  and  in 
the  expenses  and  loss  of  property  which  they  occasion.  The 
jury  therefore,  in  the  estimation  of  damages,  cue  to  consider 
not  only  the  direct  expenses  incurred  by  the  plaintiff,  but  the 
loss  of  his  time,  his  bodily  sufferings,  and,  if  the  injury  was 
wilful,  his  mental  agony  also.''  The  same  author,  in  the 
same  work,  at  page  210,  uses  this  expression:  ''The  damage 
to  be  recovered,  must  always  be  the  natural  and  proximate 
consequence  of  the  act  complained  of.  This  rule  is  laid  down 
in  regard  to  special  damages,  but  applies  to  all  damage." 
We  therefore  think  the  court  erred  in  overruling  the  defend- 
ant's objection  to  this  evidence. 

In  the  further  trial  of  this  cause,  the  plaintiff  offered  three 
prayers,  and  the  defendant  six;  the  court  gave  the  instructioDs 
asked  by  the  plaintiff's  three  prayers,  and  refused  all  of  the 
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defendant's;  the  defendant  excepted,  and  the  judgment  of  the 
eomt  on  these  nine  prayers,  form  the  second  exception. 

The  plaintiff's  first  prayer  presented  the  law  of  the  case 
correctly  to  the  jury.  Vide  the  cases  of  Curtis  and  tri/5?, 
iigainst  DrinkwcUeTy  22  Eng.  Com.  Law  Rep.j  51,  and  23 
Eng.  Com.  Law  Rep.y  331,  Sharp  vs.  Grey.  This  prayer 
raises  do  question  upon  the  pleadings  in  the  cause,  but  asks 
the  court  to  instruct  the  jury,  that  the  hypothesis  of  the  prayer, 
is  the  law  of  the  case,  if  supported  by  the  evidence.  With  a 
view  to  conform  to  the  manifest  intent  of  the  act  of  1825,  ch. 
117,  this  court  have  on  more  than  one  occasion  determined, 
that  neither  appellant  nor  appellee  can  here  be  permitted  to 
urge  or  insist  upon  any  point  or  question,  which  shall  not 
affirmatively  appear  to  have  been  raised  and  decided  by  the 
court  below. 

In  granting  or  refusing  any  pmyer  asking  an  instruction  to 
the  jury,  that  if  they  believe  certain  facts,  the  plaintiff  is  or  is 
not  entitled  to  recover,  this  court  will  not  assume,  that  the 
county  court  inspected  the  pleadings  in  the  cause,  and  ad- 
judged their  sufficiency  to  sustain  the  prayer. 

If  the  party  seeking  the  court's  instruction  designed  to  obtain 
the  judgment  of  the  court  upon  the  pleadings  in  reference  to 
his  prayer,  he  should  have  framed  it  accordingly;  as  for  exam- 
ple, that  the  plaintiff  is,  or  is  not,  entitled  to  recover  under  the 
pleadings  in  the  cause.  Then  the  court  below  must  have 
decided,  upon  the  sufficiency  of  the  pleadings  to  support  the 
prayer,  and  their  decision  on  the  question  would  have  formed 
a  fit  subject  for  review,  on  an  appeal  to  this  court.  But  where, 
without  any  direct  reference  to  the  pleadings,  a  prayer  is  made 
for  an  instruction  to  the  jury,  that  if  they  find  certain  facts,  the 
plaintiff  is  entitled  to  recover;  all  that  the  court  decides  since 
the  passage  of  the  act  of  1825,  in  granting  the  prayer,  is,  that 
the  facts  enumerated  constitute  a  good  cause  of  action,  wher* 
ever  it  is  competent  for  the  plaintiff  to  recover.  Upon  the 
pleadings,  as  no  exceptions  are  taken  to  them,  the  court 
expresses  no  opinion,  and  grants  the  prayer,  as  if  their  sufil- 
ciency  and  accordance  with  the  case  made  by  the  prayer,  were 
admitted  by  the  parties. 
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To  give  a  contrary  construction  to  this  act  of  Asaembly, 
would  be  to  open  the  door  to  many  of  the  evils,  which  it  was 
prominently  designed  to  shut  out.  By  its  passage,  the  legiria- 
tive  intent  was,  that  all  objections  to  pleadings  should  be  raised 
and  determined  in  the  county  courts,  where,  by  amendments, 
if  necessary,  such  objections  might  be  obviated,  and  in  accord- 
ance with  these  views,  was  decided  in  the  case  of  Lsopard 
vs.  T/ie  Ckes.  ^  Ohio  Canal  Co.,  1  6?tff,  222,  where  this 
court,  in  determining  a  question  similar  to  that  now  before  us, 
say: 

'^Wliether  the  declaration  states  facts  sufficient,  if  proved,  to 
enable  the  appellant,  the  plaintiff  below,  to  maintain  his 
action,  or  whether  the  facts  proved,  sustain  the  allegations  in 
the  declaration,  are  questions  which,  in  the  case  before  us, 
under  the  act  of  1825,  ch.  117,  we  are  not  called  on  to 
xlecide." 

The  court  erred  in  giving  the  instruction  asked  for  by  the 
plaintiff's  second  prayer.  Notwithstanding  this  prayer  did  not 
state  all  of  the  terms  of  the  accord;  yet  inasmuch  as  there  was 
evidence  in  the  cause  to  sustain,  (if  believed  by  the  jury,)  all 
the  terms  of  the  agreement  or  accord,  the  court,  by  instructing 
the  jury  that  the  plaintiff  was  entitled  to  recover,  may  have 
misled  them. 

There  was  no  error  in  the  instruction  given  under  the 
plaintiff's  third  prayer. 

The  couit  properly  refused  to  give  the  instruction,  asked  by 
the  defendant's  first,  second,  and  third  prayers.  There  was 
no  variance: — the  members  of  a  firm  are  individually  liable  in 
actions  of  tort,  for  the  acts  of  the  firm,  their  agents  and  servants, 
and  for  such  acts  may  be  sued  individually.     1  Chit.  PL,  74. 

The  defendant's  fourth  prayer  should  have  been  granted  by 
the  court. 

We  cannot  sanction  the  conclusion  of  the  plaintiflTs  counsel, 
that  this  prayer  is,  in  principle,  identical  with  the  plaintiff's 
first  prayer;  it  contains  a  very  important  qualification,  not  found 
in  the  plaintiff's  first  prayer,  to  wit,  '^  That  if  the  jury  shall 
find  from  all  the  evidence  in  the  cause,  that  the  overturning  of 
the  coarh  was  an  accident,  against  which  human  care  and 
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foresight  could  Dot  guard;  and  was  not  the  result  of  negligence^ 
in  any  degree,  then  the  plaintiff  is  not  entitled  to  recover  in  this 
case." 

The  law  makes  proprietors  of  stage  coaches  responsible  for 
carelessness  and  negligence^  in  the  conveyance  of  passengers, 
but  not  at  all  events;  as  in  the  case  of  common  carriers.  In 
the  case  of  Christeevs.  Griggs^  ^  Camp.  Rep,,  81,  which 
seems  to  be  a  leading  case  on  this  pointy  Sir  James  Mansfield, 
C.  J.y  says :  *'  There  is  a  difference,  between  a  contract  to 
carry  goods,  and  a  contract  to  carry  passengers.  For  the  goods, 
the  carrier  was  answerable  at  all  events;  but  he  did  not  war- 
rant the  safety  of  the  passengers.  His  undertaking,  as  to  them, 
went  no  further  than  this,  that,  as  far  as  human  care  and  fore- 
sight could  go,  he  would  provide  for  their  safe  conveyance. 
Therefore,  if  the  breaking  down  of  the  coach  was  purely  acci- 
dental, the  plaintiff  had  no  remedy  for  the  misfortune  he  had 
encountered." 

'  This  doctrine  is  sanctioned  in  the  case  of  Stockton  t^.  Sal- 
tonstaUy  13  Peters'  8.  P.  C.  R.y  181.  So,  abo,  in  2  Kent's 
Commentaries y  466.  **  The  proprietors  of  a  stage  coach  do 
not  warrant  the  safety  of  passengers,  in  the  character  of  cotn- 
mon  carriers;  and  they  are  not  responsible  for  mere  accidents 
to  the  persons  of  the  passengers,  but  only  for  the  want  of  due 
care." 

The  court  erred  in  refusing  the  defendant's  fifth  prayer.  The 
agreement  set  out  in  this  prayer,  contained  all  the  legal  requi- 
sites of  an  accord,  with  satisfaction.  It  was  in  full  satisfaction ; 
it  was  certain;  and  it  was  executed. 

^^  In  an  action  on  the  case,  under  the  plea  of  not  guilty,  the 
defendant  *may  not  only  put  the  plaintiff  upon  proof  of  the 
wbole  charge  contained  in  the  declaration^  but  may  give  in 
evidence  any  justification  or  excuse  of  it,  or  show  a  former 
recovery,  release  or  satisfaction. "  1  Chitty's  Pleadings ,  432. 
3  Burry  1353. 

It  was  very  much  pressed  in  the  argument  of  counsel,  upon 
this  prayer,  that  this  agreement  was  defective,  because  it  was 
net  a  full  satisfaction  for  the  damage  sustained;  and  many 
caces  were  cited,  where  the  agreement  contained  no  considera- 
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lion,  or  not  a  full  consideration,  in  which  the  courts  had  held 
such  agreements  void;  but  these  are  cases  either  of  contract, 
ascertained  damages,  or  tainted  by  fraud  or  unfairness:  as  in 
the  case  of  Thomas  against  AJcDaniel,  14  Johns.  Rep.,  185. 
It  seems  at  this  day  to  be  settled  law,  that  in  actions  for  gene- 
ral and  unliquidated  damages,  the  payment,  and  acceptance 
of  a  sum  of  money,  as  a  satisfaction,  is  a  good  bar.  And 
we  are  entirely  at  fault  to  discover,  by  what  rule,  or  in  what 
mode,  in  such  actions,  the  sufiiciency  or  insufficiency  of  the 
consideration,  is  to  be  determined,  if  we  reject  the  judgment  of 
the  party  aggrieved.  Shall  the  court  assume  the  province  of 
the  jury,  and  ascertain  the  amount  of  damage  inflicted  on  the 
plaintiff,  to  obtain  a  measure  by  which  they  may  determine 
the  adequacy  of  the  consideration?  Or  is  it  to  be  presumed, 
that  any  tribunal  is  more  competent  to  determine  the  point, 
than  the  party  damnified?    We  think  not. 

We  think  the  court  erred  in  refusing  the  defendant's  sixth 
prayer>  for  the  reasons  given  in  our  opinion  on  the  fifth. 

The  court,  in  refusing  to  strike  out  the  answers  of  FVejf  and 
FVenchj  to  the  interrogatories  stated  in  the  third  exception, 
committed  no  error.  The  motion  came  too  late,  and  we  con- 
cur with  the  county  court  in  the  reasons  assigned^  for  rejecting 
the  defendant's  motion. 

The  judgment  is  reversed; — and  as  it  is  the  opinion  of  this 
court,  thaX  the  plaintifif  cannot  recover  upon  the  evidence  in 
this  case^  no  procedendo  is  awarded. 

JUDGMENT   REVERSED. 
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The  Mayor  and  City  Coitncil  op  Baltimore^  vs,  Wil- 
liam Lefferman. — December  1846. 

By  the  act  of  1821,  chap.  253,  for  the  more  perfect  security  of  the  basin  and 
harbor  of  BalHtnoref  the  corporation  of  that  city  were  empowered,  wheneyer 
it  might  deem  the  same  necessary,  to  compel  individuals,  companies,  or 
bodies  politic,  owning  property  binding  on  Jones  Falls,  within  the  limits  of 
the  city,  to  wall  up  the  same,  on  the  refusal  or  neglect  of  any  proprietor 
thereof  to  make  such  wall,  after  three  months'  notice  from  the  commission- 
ers of  the  city,  which  they  were  authorized  to  give  :  Hkld,  by  the  county 
court,  and  a£5rmed  by  a  division  of  this  court,  that  the  act,  in  question, 
was  unconstitutional  and  void. 

The  corporation  of  the  city  of  Baltimore,  under  the  act  of  1821,  chap  252, 
and  its  ordinances,  passed  to  carry  said  act  into  execution,  notified  the  plain- 
tiff to  build  a  wall  adjoining  his  property  on  Jones  JFUb;  and  that  upon  his 
failure  to  commence  the  same  before  a  given  day,  they  would  erect  the  same 
at  his  cost.  The  plaintiff  built  the  wall  at  his  own  cost,  and  then  brought 
his  action  of  assumpsit  against  the  city,  to  recover  the  amount  of  his  expend- 
iture. Held:  that  although  tiie  act  of  1821  was  void,  still,  the  payments 
made  by  the  plaintiff  were  voluntary;  made  with  a  full  knowledge  of  all  the 
facts  and  circumstances  of  the  case;  in  ignorance,  only,  of  his  legal  rights; 
without  fraud,  imposition,  or  any  undiie  advantage  taken  of  the  plaintiff: 
and  therefore,  the  amount  paid  could  not  be  recovered  back. 

Where  money  is  voluntarily  and  fairly  paid,  with  a  full  knowledge  of  the 
facts  and  circumstances  under  which  it  is  demanded,  it  cannot  be  recovered 
back,  upon  the  ground  that  the  payment  was  made  under  a  misapprehen- 
sion of  the  legal  rights  and  obligations  of  the  party. 

A  payment  is  not  to  be  regarded  as  compulsory,  unless  made  to  emancipate 
the  person  or  property,  from  an  actual  and  existing  duress  imposed  upon 
it,  by  the  party  to  whom  the  money  is  paid. 

A  payment  made  under  an  apprehension,  or  even  menace,  of  an  impending 
distress  warrant,  would  not  render  it  compulsory. 

Appeal  from  Baltimore  county  court. 

This  was  an  action  of  assumpsit y  brought  to  May  term  1844^ 
by  the  appellee  against  the  appellant;  to  recover  a  sum  paid, 
laid  out  and  expended  by  him^  to  and  for  the  defendant,  dbc. 
The  defendants  pleaded  non  assumpsit ^  and  the  verdict  was 
for  the  plaintiff. 

At  the  trial  of  the  cause^  the  plaintiff  offered  in  evidence  the 
following  account,  to  wit : — 
54        V.4 
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For  laying  176  perch,  18  ft.,  a  62 J  per  perch,  .  $110.45 

"     Measuring, 2.50 

'^     126J^  perch,  a  76  per  perch, 94.6B 

'^    222  perch,  19  ft.,  a  62^  per  perch,     .  139.23 

"    Measuring, 3.26 

"     Propping, 2.00 

^^    525  perches,  and  18}  ft.  of  stone,  at  $1.50 

per  perch 788.62 

$1140.73 


Which  was  admitted  to  be  correct  by  the  defendants,  as  an 
account  of  money  paid  for  the  construction  of  a  wall  on  Jones 
Hdls,  as  mentioned  in  said  account,  and  paid  by  said  plaintiff. 

The  plaintiff  further  offered  in  evidence  the  act  of  1821, 
chap.  252,  and  several  ordinances  of  the  city  of  Baltimcre: 
to  be  read,  by  consent,  from  the  city  ordinances. 

The  plaintiff  further  offered  in  evidence  the  following  Dod- 
ces  of  the  board  of  city  commissioners,  to  wit : — 

'^  Extract  of  an  ordinance,  for  the  improvement  of  Jones 
FtiUs;  approved  the  1st  August  1837. 

<'  Section  3rd.  And  be  it  enacted  and  ordained,  that  the 
city  commissioners  be,  and  they  are  hereby  authorised  and 
directed,  by  and  with  the  approbation  of  the  mayor,  to  notify 
the  owners  of  property  binding  on  Jones  JPbllSy  to  have  the 
same  walled,  agreeably  to  the  lines  established,  as  aforesaid ; 
with  a  good  and  sufficient  wail  of  stone,  to  the  height  of  thir- 
teen feet,  from  the  Water  Compmiy*s  canal  to  Cftxy  street; 
diminishing  in  height  to  ten  feet,  six  inches,  at  BaUimare 
street ;  and  to  nine  feet,  at  Pratt  street :  the  said  height  to  be 
measured  from  a  point  nine  feet  below  mean-tide,  at  these 
parts  of  the  Fallsy  to  which  the  tide  flows ;  and  from  the  bed 
of  the  stream,  at  those  parts  which  are  above  tide-water ;  and 
to  have  the  same  backed  up,  or  filled  with  earth,  so  as  to  secure 
the  banks  of  the  Fhlb  from  being  broken  by  the  pressure  of  the 
water :  and  if  any  person,  or  body  politicy  shall  refuse  or 
neglect  to  have  the  same  done  within  three  months  after 
receiving  notice  from  the  said  board  of  commissioners^  it  *•'' 
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then  be  lawful  for  the  said  commissioners  to  contract^  in  the 
usual  manner,  with  such  persons  as  may  be  willing  to  contract 
to  build  the  said  wall,  whenever  it  has  not  been  built  by  the 
proprietors  on  the  Fhlb,  and  to  make  out  their  warrants  for  the 
collection  of  the  expenses  thereof,  from  the  owner  or  owners  of 
the  said  property,  in  the  usual  way  ;  and  deliver  such  warrants 
to  the  city  collector,  who  shall  collect  the  proportions  of  the 
same  from  the  several  persons  chaigeable  therewith,  in  the  same 
manner  as  paving  taxes  are  now  collected." 

"  City  Commissioners'  Office. 

''Baltimore,  14/A  il/ay,  1838. 
'^  You  are  hereby  notified,  to  erect  a  good  and  sufficient  stone 
wall  on  the  line  of  Jones  Falls,  in  the  rear  of  your  property; 
and  to  have  the  same  backed  up,  or  filled  in  with  earth,  agree- 
ably to  the  provisions  of  the  above  mentioned  ordinance. 

"By  order,        R.  B.  Vjirden,  Clerk. 
''  To  Mr.  William  Lefferman.'' 

"City  Commissioner's  Office. 

'' Baltimore y  June  I9th,  1839. 
You  are  hereby  notified,  to  have  erected  on  your  property, 
along  the  line  thereof,  binding  on  the  east  side  of  Jones  Falls, 
between  Centre  and  Bath  streets,  a  good  and  sufficient  wall  of 
stone,  to  the  height  of  thirteen  feet  from  the  bed  of  the  FbUs; 
and  have  the  same  backed  up,  or  filled  with  earth,  so  as  to 
secure  the  banks  of  the  Falls  from  being  broken  by  the  press- 
ure of  the  water;  and  to  have  the  said  wall  commenced,  on  or 
before  the  19th  July  1839,  agreeably  to  the  provisions  of  the 
several  ordinances  of  the  Mayor  and  City  Council  of  Balti- 
more, relating  to  the  improvement  of  Jones  Falls,  now  in 
force;  otherwise,  the  city  commissioners  will  have  the  same 
done,  and  chained  to  your  account,  as  directed  by  one  of  said 
ordinances. 

"By  order  of  the  board  of  city  commissioners, 

"James  Q.  Barnes,  Clerk. 
"To  William  Lefferman.'' 

Whereupon  the  plaintiff  prayed  the  court  to  instruct  the  jury, 
AS  follows  : — 
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1st.  That  ihe^rst  section  of  the  act,  passed  at  December 
session^  1S21^  chap.  252^  confeired  no  authority  upon  the 
defendants^  to  compel  any  persons  owning  property  binding  on 
Jones  Fhllsy  to  wall  up  such  propeily,  so  far  as  the  said  property 
may  bind  on  the  said  JFhlls:  because  said  section  proposes  to 
carry  out  an  improvement ,  for  the  general  benefit  of  the  city 
of  Baltimore;  and  is^  therefore,  unconstitutional. 

2nd.  That  if  they  shall  find  from  the  evidence^  that  the  plain- 
tiff, being  an  owner  of  property  binding  on  Jones  FhilSy  expend- 
ed any  money  in  walling  up  said  property,  in  consequence  of  the 
notices  given  in  evidence,  and  in  obedience  to  the  ordinances 
under  which  such  notices  were  given,  and  under  the  compulBion 
of  such  ordinances,  that  then  tlie  plaintiff  is  entitled  to  recover 
from  the  defendants,  the  amount  of  money  so  expended  by  him. 

Whereupon  the  defendants  pmy  the  court  to  instruct  the 
jury,  as  follows : — 

Ist.  That  the  act  of  Assembly,  1821,  chap.  262,  conferred 
on  the  city  of  Baltimore,  the  power  to  compel  the  walling  of 
property,  situate  as  that  of  the  plaintiff's,  on  Jones  Falls;  and 
whatever  expenses  were  incurred  by  the  plaintiff  in  erecting, 
or  causing  to  be  erected,  the  said  wall,  under  the  ordinances 
of  the  city  of  BcUtHnore,  passed  in  pursuance  of  the  authority 
conferred  by  said  act  on  the  corporation,  cannot  be  recovered 
by  the  plaintiff  in  this  action. 

2nd.  That  if  the  jury  shall  believe  from  the  evidence,  thai 
the  plaintiff  did  contract  with  certain  persons  to  build  said  wall 
on  Jones  Falls,  and  did  p{iy  the  amount  of  the  bill  offered  in 
evidence,  by  said  plaintiff,  as  (he  expense  thereof;  nevertheless 
the  payment  was,  under  the  circumstances,  a  voluntary  pay- 
ment, and  the  money  cannot  be  recovered  from  the  defendant, 
in  this  action.  The  court,  (Purviance,  A.  J.,)  granted  both 
of  the  prayers  of  the  plaintiff,  and  refused  the  prayers  of  the 
defendants;  the  defendants  excepted. 

The  judgment  being  against  the  city  of  Baltimore,  she 
prosecuted  this  appeal. 

The  cause  wqs  ar^ed  before  Dorsey,  Chamber^^  Ma- 
CRUDER  and  Martin,  J. 
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By  PREssTMikN  and  Nelson^  for  the  appellants;  and 
By  David  Stewart,  for  the  appellee. 

Martin,  J.,  delivered  the  opinion  of  this  court. 

It  appears  from  the  record  in  this  case,  that  the  legislature 
of  Maryland,  by  the  first  section  of  an  act  passed  on  the  23rd 
of  Febrpary  1822,  provided  : 

**That  for  the  more  perfect  security  of  the  basin  and  harbor 
of  the  city  of  Baltimore,  the  corporation  thereof  shall  have 
power,  whenever  it  may  deem  the  same  necessary,  to  compel 
individuals,  companies,  or  bodies  politic,  owning  property 
binding  on  Jones  jFfa/b,  within  the  limits  of  the  city,  to  wall 
up  such  property,  so  far  as  the  said  property  may  bind  on  the 
falls,  in  such  mapner  as  the  corporation  may  by  ordinance 
direct." 

The  mayor  and  city  council  of  BcUtimorep  in  pursuance  of 
the  power  granted  by  this  act,  by  an  ordinance  of  the  26th  of 
July  1837,  directed  the  city  commissioners  to  notify  the  owners 
of  property  binding  on  Jones  Fallsy  to  have  the  same  walled, 
as  specified  in  the  ordinance,  which  provides : — 

'^That  if  any  person  or  body  corporate,  who  shall  refuse  or 
neglect  to  have  the  same  done  within  three  months  after  re- 
ceiving notice  from  the  board  of  commissioners,  it  shall  then 
be  lawful  for  the  said  commissioners  to'  contract,  in  the  usual 
manner,  with  such  person?  as  may  be  willing  to  contract  to 
build  the  said  wall,  wherever  it  has  not  been  built  by  the  pro- 
prietors on  the  Polls;  and  to  make  out  their  warrants  for  the 
collection  of  the  expenses  thereof  from  the  owner  or  owners  of 
the  said  property,  in  the  usual  way,  and  to  deliver  such  war- 
rants to  the  city  collector,  who  shall  collect  the  proportions  of 
the  same  from  the  several  persons  chaigeable  therewith,  in  the 
same  manner  as  paving  taxes  are  now  collected." 

On  the  14th  of  May  1838,  the  appellee  was  notified  to  erect 
a  stone  wall  on  the  line  of  Jones  FhUs,  in  the  rear  of  his  pro- 
perty, agreeably  to  the  provisions  of  this  ordinance.  And  on 
the  19th  of  June  1839,  a  notice  was  again  served  upon  him, 
by  which  he  was  required  to  erect  a  stone  wall  upon  his 
property,  and  to  have  the  wall  commenced  on  or  before  the 
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I9th  of  November  1839,  agreeably  to  the  provisions  of  the 
several  ordinances  of  the  mayor  and  city  council,  relating  to 
the  improvement  of  Jones  Falls,  otherwise  the  city  commis- 
sioners would  have  the  same  done,  and  charged  to  his  account, 
as  directed  by  one  of  the  said  ordinances. 

It  appears  from  the  evidence  in  the  cause,  that  the  appellee, 
in  compliance  with  these  notices,  erected  upon  his  property, 
binding  on  Jones  Fblls,  a  stone  wall,  as  required  by  the  ordi- 
nance to  which  we  have  referred;  and  at  the  May  term  1844, 
of  Baltimore  county  court,  instituted  an  action  of  assumpsit 
against  the  appellants,  for  the  purpose  of  recovering  from  them 
the  money  thus  expended. 

In  this  condition  of  the  case,  the  plaintiff  below  asked  from 
the  court  the  following  instructions : 

First.  That  the  first  section  of  the  act  passed  at  December 
session  1821,  chap.  252,  conferred  no  authority  upon  the  de- 
fendants to  compel  any  person  owning  property  binding  on 
Jones  Fallsy  to  wall  up  such  property,  so  far  as  the  said  pro- 
perty may  bind  on  the  FaUsy  because  said  section  proposes  to 
carry  out  an  improvement  for  the  general  benefit  of  the  city, 
and  is  therefore  unconstitutional.     And 

Secondly.  That  if  the  jury  shall  find  from  the  evidence, 
that  the  plaintiff  being  an  owner  of  property  binding  on  Jones 
Falls,  expended  any  money  in  walling  up  the  said  property,  in 
consequence  of  the  notices  given  in  evidence,  and  in  obedience 
to  the  ordinance  under  which  such  notices  were  given,  and 
under  the  compulsion  of  such  ordinance,  that  then  the  plaintiff 
is  entided  to  recover  from  the  defendants  the  amount  of 
money  so  expended  by  him. 

Upon  the  question  raised  by  die  plaintiff's  first  prayer,  that 
which  respects  the  validity  of  the  first  section  of  the  act  of  As- 
sembly of  1821,  chap.  252,  this  court  is  equally  divided  in 
opinion.  The  opinion  of  the  county  court  pronouncing  this 
statute  to  be  unconstitutional  and  void,  stands  aflHrmed;  and  the 
requisition  imposed  upon  the  api)ellee,  to  construct  a  wall  on 
his  property  binding  on  the  FaUs,  by  the  ordinance  to  which  we 
have  adveited,  must  be  regarded  as  unauthorised  and  illegal. 
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This  presents  for  our  examination,  the  proposition  embodied 
in  the  plaintiff's  second  prayer : — That  assuming  that  the  ex- 
penditure in  question,  was  made  by  the  plaintiff  in  consequence 
of  the  notices  exhibited  in  evidence,  and  in  obedience  to  the 
ordinance  under  which  such  notices  were  given, — an  ordinance 
passed  in  the  exercise  of  a  power,  not  lawfully  delegated  to  the 
defendants^ — that  an  expenditure  made  under  such  circumstan- 
ces^  is  to  be  considered  as  compulsory  in  its  character,  and 
entided  the  appellee  to  reclaim  from  the  appellants,  the  money 
expended  for  their  use  and  benefit. 

It  is  now  established,  by  an  unbroken  series  of  adjudications 
in  the  English  and  American  courts,  that  where  money  is  vol- 
untarily and  fairly  paid,  with  a  full  knowledge  of  the  facts  and 
circumstances  under  which  it  is  demanded,  it  cannot  be  recov- 
ered back  in  a  court  of  law,  upon  the  ground,  that  the  payment 
was  made  under  a  misapprehension  of  the  legal  rights  and  obli- 
gations of  the  party. 

In  the  case  of  Brislbane  against  Dacres^  5  Taufit.y  151  y 
GibbSy  justice,  when  examining  this  subject,  says : — 

^^  We  must  take  this  payment  to  have  been  made  under  a 
demand  of  right,  and  I  think,  that  where  a  man  demands 
money  of  another,  as  a  matter  of  right,  and  that  other,  with  a 
full  knowledge  of  the  facts  upon  which  the  demand  is  founded^ 
has  paid  a  sum,  he  can  never  recover  back  the  sum  he  has  so 
voluntarily  paid.  It  may  be,  that  upon  a  further  view  he  may 
form  a  different  opinion  of  the  law,  and  it  may  be,  his  subse- 
quent opinion  may  be  the  conect  one.  If  we  were  to  hold 
otherwise^  many  inconveniences  may  arise;  there  are  many 
doubtful  questions  of  law  :  when  they  arise,  the  party  has  an 
option';  either  to  litigate  the  question,  or  to  submit  to  the  de- 
mand, and  pay  the  money.  I  think,  that  by  submitting  to  the 
demand,  he  that  pays  the  money,  gives  it  to  the  person  to' 
whom  he  pays  it,  and  makes  it  his,  and  closes  the  transaction* 
between  them." 

The  opinion  and  reasoning  of  Oibhsy  justice,  in  this  case,  is 
cited,  with  approbation,  in  EUiott  against  Swartouty  10  Pc/., 
154,  as  containing  a  correct  exposition  of  the  law  on  this  ques- 
tion; and  the  Supreme  Court  held  : — 
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■ 

^'That  in  case  of  a  voluatary  payment,  by  mere  mistake  of 
law,  no  action  will  lie  to  recover  back  the  money.  The  con- 
struction of  law  is  open  to  both  parties,  and  each  is  presumed 
to  know  it."  The  same  doctrine  is  announced  in  Clarke 
against  Duicher,  9  Cbu?.,  674,  and  Mowatt  vs.  Wright,  1 
Wend,  355,  and  is  too  firmly  settled  to  be  questioned  or  dis- 
puted. 

As  it  is  evident,  that  the  expenditure  was  made  in  this  case 
by  the  plaintiff,  with  a  full  knowledge  of  all  the  facts  accom- 
panying the  transaction,  and  in  obedience  to  a  demand,  fairly, 
although  illegally  made,  by  the  defendants;  the  mere  circum- 
stance, that  he  was  at  the  time  ignorant  of  his  legal  rights, 
does  not  authorise  a  reclamation  of  the  money  expended;  and 
the  counsel  for  the  plaintiff  has  placed  his  right  to  recover,  on 
the  ground,  that  from  the  circumstances  of  the  case,  the  jury 
w'ere  warranted  in  finding,  that  he  had  expended  the  money, 
not  voluntarily,  but  under  the  compulsion  of  the  defendants, 
in  their  exercise  of  an  unauthorised  power. 

It  is  not  pretended,  that  the  defendants  are  }ustly  chargeable 
with  having  procured  this  expenditure,  through  the  instru- 
mentality of  fraud  or  imposition. 

Or  that  the  defendants  took  an  undue  advantage  of  the  situ- 
ation of  the  plaintiff,  for  the  purpose  of  extorting  from  him 
the  performance  of  this  work. 

As  in  Pigofs  case,  cited  by  Lord  Kenyan,  in  Cartwright 
vs.  Rowley,  2  Esp.,  723,  where  an  action  was  brought 
to  recover  back  money  paid  to  a  Stewart  of  a  manor^  for 
producing  at  a  trial  some  deeds  and  court  roUs^  *and  for 
which  he  had  charged  extravagantly.  And  the  objection  being 
taken,  that  the  money  had  been  voluntarily  paid,  it  was  held, 
that  the  money  being  paid  through  necessity^  and  the  ui|;6ncy 
of  the  case,  was  recoverable. 

But  the  right  to  maintain  this  action,  so  far  as  this  branch  of 
the  case  is  concerned,  turns  on  the  question,  whether,  assum- 
ing the  facts  asserted  in  the  prayer  to  be  true,  the  circumstances 
under  which  the  expenditure  was  made,  impressed  upon  it 
the  character  of  a  compulsory  payment  of  money,  as  that  term 
is  legally  understood  and  applied. 
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Upon  this  branch  of  the  law,  numerous  cases  are  to  be  found, 
but  it  is  proposed  to  refer  only  to  a  few  of  these,  of  unquestion- 
able authority,  and  which  are  most  analogous  to  the  one  under 
consideration. 

In  Knobbs  against  HaUy  I  Esp.  Rep.^  84,  a  case  frequently 
recognised,  and  in  1840,  by  Lord  Denman,  in  Skeate  vs. 
Beaky  11  Achl.  if^  EL.  983,  an  action  of  assumpsit  was  institu- 
ted for  the  use  and  occupation  of  certain  rooms  in  the  CXiy 
Chamber^.  One  article  of  the  set-off,  which  the  defendant 
proposed  to  gire  in  evidence,  was  as  follows :— - 

^^l^he  defendant  being  indebted  to  plaintiff,  for  other  cAam- 
herSf  which  he  then  occupied.  The  plaintiff  demanded  pay- 
ment, at  the  rent  of  twenty-five  guineas  per  year.  The  de- 
fendant insisted  that  he  had  taken  them  at  twenty  guineas  per 
year,  only^  and  ofiered  to  pay  at  that  rate.  The  plaintiff  refu- 
sed to  take  it,  and  threatened  to  distrain  if  not  paid  at  the  rate 
of  Iwenty-flve  guineas )  and  the  defendant,  in  order  to  avoid 
the  distress^  paid  at  that  rate;  and  having  proved  that  the  chanv- 
bers  were  really  let  at  twenty  guineas,  proposed  to  set  off  the 
overplus,  as  paid  by  compulsion  :  But  Lord  Kenyon  held, 
that  this  could  not  be  deemed  a  payment  by  compulsion,  as 
the  defendant  might  have,  by  a  replevin^  defended  himself 
against  the  distress;  and  that  after  a  voluntary  payment,  so 
made,  he  should  not  be  allowed  to  dispute  its  legality." 

In  the  case  of  FuUam  against  Doiauy  6  Esp.,  26,  note, 
Lord  Kenyon,  when  considering  this  subject,  announced  : — 

^' That  where  a  voluntary  payment  was  made  of  an  illegal 
demand,  without  an  immediate  and  urgent  necessity,  or  to 
redeem  your  person  or  your  goods,  it  is  not  the  subject  of  an 

• 

action  for  money  had  and  received.  The  law,  if  so  held, 
would  subject  all  accounts  and  settlements  between  parties,  to 
revision."  The  opinion  appears  to  be  qualified  by  the  remark: 
'^  the  party  knowing  the  demand  to  be  illegal."  But  the  cha- 
racter of  the  payment  never  depends,  as  we  have  seen,  on  ihe 
knowledge  of  the  party,  and  if  voluntary,  it  is  binding,  al- 
though made  under  the  impression,  that  the  demand  was  legal. 
The  same  position  is  maintained,  in  Shaw  vs.  Woodcock, 
7  Bar.  4*  Ores. ,73,  where  it  was  adjudged:  That  a  payment, 
55  4v. 
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made  in  order  to  obtain  possession  of  goods  or  property  to  which 
a  party  is  entitled ,  and  of  which  he  cannot  otherwise  obtain 
possession  at  the  time,  is  a  compulsory,  and  not  a  voluntary 
payment,  and  may  be  recovered  back. 

And  Baylei/f  justice,  in  discriminating  between  a  voluntary 
and  compulsory  payment,  says : — 

"  If  a  party  has  in  his  possession,  goods  or  property  belong- 
ing to  another,  and  refuses  to  deliver  such  property  to  that 
other,  unless  the  latter  pays  him  a  sum  of  money,  which  he 
has  no  right  to  receive,  and  the  latter,  in  order  to  obtain  pos- 
session of  his  property,  pays  that  sum,  the  money  so  paid  is  a 
payment  by  compulsion,  and  may  be  recovered  back." 

In  Ashnwle  vs.  Wainxorighty  2  AdoL  and  El,  N.  S.,  837, 
the  money  was  paid  for  the  purpose  of  delivering  the  goods  of 
the  plaintiff  from  the  possession  of  the  defendants,  who  detained 
them,  as  common  carriei?.  The  action  to  recover  back  the 
money  paid  for  their  deliverance,  was  sustained.  Coleridge, 
justice,  saying : — *^That  he  never  doubted,  that  an  action  for 
money  had  and  received,  might  be  maintained  on  a  wrongful 
detainer  of  goods." 

Irving  vs.  Wilson^  4  Term.,  486,  was  a:  case  in  which  the 
property  of  the  plaintiff  was  actually  seized  by  a  revenue  offi- 
cer, as  forfeited,  when  in  fact  it  was  not  liable  to  seizure,  and' 
money  received  from  the  owner  to  release  it.  It  was  a  clear 
case  of  extortion  and  duress^  and  the  payment  made  to  obtain 
the  goodS;  could  not  be  considered  as  voluntary.  A3hurst/]\3a- 
lice,  says  : — "It  was  not  a  voluntary  payment;  for'when  the  de- 
fendants had  stopped  the  goods,  the  plaintiff  was  in  their  pow- 
er." 

In  Clinton  vs.  Strong,  Johnson  /?.,  369,  the  vessel  of 
the  plaintiff  was  seized  as  having  violated  the  non-intercourse 
law,  but  was  subsequently  withdrawn^  as  the  vessel  was  found 
to  be  innocent.  But  the  marshal  refused  to  re-deliver  the  ves- 
sel, unless  the  costs  were  paid.  The  costs  were  paid  by  the 
plaintiff,  as  the  only  means  of  obtaining  a  restoration  of  his 
property.  The  court  considered  the  property  in  duress;  and 
held  that  the  payment  of  the  costs  was  not  voluntary,  as  tHey 
were  exacted  by  the  officer  as  a  condition  of  the  re-delivery  of 
the  vessel. 
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In  the  case  of  Chase  vs.  DioincU,  7  Cfreenl,  Rep.y  134^  the 
money  sought  to  be  recovered  back  by  the  plaintiff^  had  been 
paid  to  liberate  a  raft  of  lumber^  detained  by  the  defendant^  in 
order  to  exact  an  illegal  toll;  and  it  was  determined^  that  mo- 
ney paid  under  such  circumstances,  was  a  payment  under  du- 
ress, and  necessity,  and  therefore  by  compulsion.  The  court, 
alluding  to  the  maxim,  **t?ofcn/i,  nonjit  injurioy^^  say  : — 

^'  But  this  rule  applies  where  the  party  has  a  freedom  in  the 
exercise  of  his  will;  and  is  under  no  such  duress  or  necessity, 
as  may  give  his  payments  the  character  of  having  been  made 
upon  compulsion."    And  again, 

<^If  money  is  voluntarily  paid  to  close  a  transaction,  without 
duress,  either  of  the  person  or  goods,  the  legal  maxim,  ^volerUi 
nonJU  injuria^  may  be  allowed  to  operate.  But  it  would  be  a 
perversion  of  the  maxim,  to  apply  it  for  the  benefit  of  a  party, 
who  had  added  extortion,  to  unjustifiable  force  and  violence." 

In  the  case  of  the  Boston  <^  Sandwich  Glass  Co.  vs.  The 
CUy  of  Boston  J  4  Medcf.^  I  SI,  the  tax  was  levied  on  the 
personal  property  of  the  plaintifis,  by  the  collector,  for  the 
collection  of  taxes,  alleged  to  be  due  from  him.  With  this 
levy  placed  upon  their  property,  the  plaintiflfs  paid  the  taxes, 
under  a  protest,  that  they  were  illegal,  and  were  paid  under 
duress,  and  not  voluntarily.  The  taxes  were  assessed  without 
authority,  and  plaintifis  recovered  the  amount  in  an  action 
of  assumpsit. 

In  this  case  the  tax  was  actually  levied  on  the  property,  and 
if  the  assessment  had  remained  unpaid,  a  sale  would  have  fol- 
lowed. The  court  in  stating  the  ground  on  which  a  payment 
of  this  description  is  regarded  as  compulsory,  refer  to  Preston, 
vs.  City  of  Boston,  12  Pick.,  7,  and  say  : — 

"  It  arises  from  the  power  and  authority  placed  in  die  hands 
of  a  collector  of  taxes,  to  levy  direcdy  upon  the  property  or 
person  of  every  individual,  whose  name  is  borne  on  the  tax 
list,  in  default  of  payment  of  the  taxes.  To  use  the  language 
of  the  court,  in  the  case  just  referred  to,  such  warrant  is  in  the 
nature  of  an  execution  running  against  the  property  and  person 
of  the  party,  upon  which  he  has  no  day  in  court,  no  opportu- 
nity to  plead  and  oflTer  proof,  and  have  a  judicial  decision  of 
the  question  of  his  liability." 
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The  court  refer  to  the  cases  of  Skaw  vs.  Woadcocky  7  Bar. 
and  Cres.y  73;  Astley  vs.  Reynolds,  2  Strange,  916;  and 
Chase  vs.  Dwinal,  7  Chreenl.  R.,  134>  and  it  is  evident  from 
the  whole  tenor  of  the  opinion^  that  they  considered  a  pay- 
ment compulsory,  only  when  it  was  made  for  the  purpoae  of 
liberating  the  person  or  property^  from  the  duress  of  a  party 
who  has  control  of  it. 

We  consider,  therefore,  the  doctrine  as  established,  that  a 
payment  is  not  to  be  regarded  as  compulsoiy,  unless  made  to 
emancipate  the  person  or  property,  from  an  actual  and  exis- 
ting duress,  imposed  upon  it  by  the  party^  to  whom  the 
money  is  paid.  And  that  a  payment  made  under  the  appie- 
hension,  or  even  menace  of  an  impending  distress  wanant, 
would  not  render  it  a  payment  by  compulsion.  Knobbs  vs, 
HaU,  1  Esp.  Rep.,  84.     Colwell  vs.  Peden,  3  Waiis,  3M. 

Testing  the  case  before  us  by  this  principle^  it  is  manifest, 
that  the  expenditure  made  by  the  plaintiff  has  none  of  the 
characteristics,  of  a  payment  by  compulsion:  It  is  the  dear 
case  of  an  act  performed  by  the  plaintiff,  in  obedience  to  the 
demand  of  the  defendants,  conscientiously  and  honestly  pre- 
ferred; which  the  plaintiff  regarded  at  the  time  as  lawful  and 
just,  but  in  which,  it  appears  from  subsequent  events,  that  he 
was  mistaken.  It  is  the  plain  case,  of  an  expenditure  volun- 
tarily and  freely  made  by  the  appellee,  in  the  belief  that  he 
was  performing  his  duty,  but  under  a  misapprehension  of  his 
legal  responsibility. 

It  cannot  be  pretended,  that  any  duress  or  force  was  applied 
to  the  property  or  person  of  the  plaintiff,  as  a  means  of  coerc- 
ing the  execution  of  this  work,  or  that  the  money  was  expend- 
ed to  extricate  bis  estate  from  the  pressure  of  some  process 
that  could  not  be  resisted. 

The  appellee  was  warned  by  the  notice  of  the  19th  of 
June  1839,  that  if  the  wall  was  not  commenced  within  three 
months,  the  city  commissioners  would  have  it  done,  and  char- 
ged to  his  account,  as  directed  by  one  of  the  ordinances. 
That  is,  that  the  appellants  would  direct  the  wall  to  be  construct- 
ed by  others,  and  collect  such  expenses  as  might  be  incurred, 
by  suit,  or  distress,  in  the  mc^nner  in  which  paving  taxes  are 
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collected.  But  this  is  no  duress  or  coercion^  and  all  that  can 
be  urged  in  vindication  of  the  position  assumed  by  the  appellee 
18,  that  the  expenditure  was  made  by  him,  under  the  appre- 
hension, that  if  the  wall  was  not  erected,  the  improvement 
would  be  executed  by  the  appellants,  and  the  cost  charged  to 
his  account,  and  recovered  by  suit,  or  warrcuit.  A  payment 
made  under  said  circumstances,  is  in  law,  not  regarded,  as 
compulsory  in  its  character.  If  a  distress  warrant  had  been 
laid  by  the  collector  of  the  appellants,  on  the  property  of  the 
appellee,  and  he  had  made  the  expenditure  for  the  purpose  of 
liberating  his  property  from  the  predicament  in  which  it  was 
thus  placed,  the  aspect  of  the  question  would  have  been 
changed,  and  such  a  payment  might  be  treated,  as  by  com- 
pulsion. But  there  is  no  such  feature  in  this  case,  and  the 
court,  erred,  we  think,  in  granting  the  plaintiff's  second  prayer. 

It  follows  from  the  views  thus  expressed,  that  this  court  is 
divided  in  opinion,  on  the  question  raised  by  tho  defendant's 
first  prayer:  and  that  we  think,  the  court  below  erred  in  re- 
jecting their  second  prayer. 

The  judgment  of  the  county  court  is  therefore  reversed 
without  2k  procedendo. 

jrVDQMENT  REVERSED. 


Jacob  Smith,  John  Matthias,  John  George  Schleich, 
John  M.  Keyser,  Abraham  Sitler,  John  Neibergall, 
Sen.,  John  Seppel,  John  Schmidt,  Sen.,  Lewis  Weis 
AND  Frederick  Ahlsleger,  vs.  Jacob  Erb,  Daniel 
Zerwig,  Jacob  Schwartz,  Samuel  Sommers,  Adam 
Daub,  Frederick  Kraft,  Michael  Frey,  Jacob  Gres- 
SLE  AND  Frederick  Fauth. — December  1846. 

The  charter  of  a  religious  corporation  required,  that  at  all  meetings  of  the 
elders  and  trustees,  the  minister,  for  the  time  being,  should  be  president 
of  the  yestry ;  that  the  male  members  should  meet  on  the  1st  Monday  of, 
&c.,  or  within  ten  days  thereafter,  to  elect  elders  and  trustees,  at  their 
church,  &c.  Notice  to  be  given  by  the  president  on  tho  Sunday  preceding 
the  day  of  that  meeting,  to  elect  from  members,  by  ballot,  four  elders  for 
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one  year,  and  until  another  election  should  be  made ;  and  abo  to  elect 
four  other  members,  as  trustees.  When  elders  and  trustees  were  to  be 
appointed,  those  for  tlie  time  being,  should,  at  least  eight  days  before  the 
election,  nominate  double  the  number  of  those,  so  to  be  elected.  The  pro- 
perty of  the  corporation  was  Tested  in  the  elders  and  tmsteea.  In  184S,  a 
difference  arismg  in  the  congregation,  at  January  1843,  two  sets  of  officea 
were  elected :  one  set  adhering  to  the  minister  and  president,  were  elected 
with  his  nomination.  The  other,  appointing  afterwards,  in  1843,  another 
minister  and  president,  had  also  kept  up  a  succession  ever  since.  The  elec- 
tion in  1842  was  admitted  to  be  yalid.    Held  :  that  even  if  the  electioa  in 

1843  be  inyalid,  still,  as  those  elections  which  occurred  afterwards,  from 

1844  to  1847,  were  made  upon  the  notice  of  the  minister  and  president,  duly 
giren,  the  irregularity  of  1843  could  not  be  relied  upon,  to  impeach  their 
validity ;  nor  could  those  elders  and  trustees,  who  were  petitioners,  and 
elected  without  the  notice  required  by  the  charter,  claim  the  interference 
of  the  court,  by  JUandamut. 

To  constitute  a  valid  election,  notice  should  be  given  by  tlie  president  of  the 
vestry,  in  conformity  to  the  charter. 

A  Mandamust  is  not  a  proper  remedy  to  restore  a  rightful  vestry,  to  the 
possession  of  church  property,  wrongfully  withheld. 

One  writ  of  Mandamtu  cannot  issue  for  the  enforcement  of  separate  claims. 

Even  if  parties  at  one  time  were  entitled  to  a  writ  of  Mandamtu,  still,  if  by 
lapse  of  time,  or  subsequent  circumstances,  they  are  not  entitled  to  it  when 
it  is  claimed  to  be  awarded,  it  will  not  be  granted. 

Where  an  election  for  officers  of  a  corporation  is  had,  and  officers  ieJueU  are 
elected,  and  act,  they  are  presumed  to  pursue  the  legal  preparatory  mea- 
sures for  an  election  for  the  next  year ;  which  when  had,  makes  the  succes- 
sors, officers  de  jwe. 

Appeal  from  Bcdtimcre  county  court. 

On  the  9th  October  1845,  the  appellants,  as  relators,  filed 
their  petition  for  a  Mandamus  against  the  appellees,  alleging : 
that  a  congregation  for  religious  worship,  was  incorporated, 
by  the  name  of  "  The  Elders^  Trustees  and  Members^ 
of  the  Oerman  Evangelical  Reformed  Churdi  in  the  Gty 
of  Baltimore y^^  by  act  of  the  November  session  1797,  chap. 
52;  that  by  said  act,  persons  are  to  be  appointed  eldera 
and  trustees  of  said  congregation;  four  elders  and  four  trus- 
tees to  be  elected  at  stated  periods,  and  after  nomination 
to  be  made  by  the  elders  and  trustees  in  authority,  a  cer- 
tain period  before  the  election  to  be  made;  that  by  said  act 
the  said  elders  and  trustees  are  combined,  as  a  collective 
authority  or  vestry,  of  which  the  minister  of  said  congregation. 


OF  MARYLAND.  439 


Smith,  et  a/.,  o«.  Erb,  et  oi.— 1846. 


for  the  time  being,  is  by  said  act  constituted  the  president;  that 
the  said  elders  and  trustees,  and  tlieir  president,  ore  the  mana- 
gers and  guardians  of  all  the  concerns  of  said  corporation  and 
congregation,  in  its  temporal  affairs  and  interests,  as  well  as  in 
reference  to  its  good  order  and  government;  that  the  said  corpo- 
ration was  governed,  accordingly,  by  the  said  elders  and  trus- 
tees, as  a  vestry,  as  aforesaid,- and  their  president,  until  January 
1842,  when  one  Jctcob  Erb  was  elected  the  minister  of  said 
congregation,  and  the  following  persons  were  duly  elected 
elders  and  trustees  respectively  thereof,  to  wit :  Frederick 
AAlsleger,  4*c.,  elders,  and  William  Bains,  ^c,  trustees;  all 
which  elders  and  trustees,  and  the  said  minister,  accepted  their 
respective  appointments,  and  exercised  their  offices,  which,  in 
the  cases  of  the  elders  and  trustees,  were  to  continue  for  one 
year,  and  until  siicceasors  to  them  sfiould  be  duly  elected;  that 
said  corporation  own,  &e.;  that  said  elders  and  trustees,  went 
on  superintending  the  temporal  interests,*  and  guarding  the 
good  order  of  the  said  congregation,  and  so  would  have  con- 
continued  to  fulfil  the  requirements  of  their  stations;  but  your 
petitioners  state,  that  in  this  peaceable  and  useful  course  of 
duty,  certain  of  said  elders  and  trustees  became  obnoxious  to 
the  said  minister,  and  to  others,  who  instigated  fkctious  disturb- 
ance in  the  congregation,  to  involve,  and  thwait,  and  over- 
throw, the  said  elders  and  trustees.  And  your  petitioners  state, 
that  pursuing  this  hostility  to  said  obnoxious  elders  and  trus- 
tees— who  wete  the  said  William  Jtaine,  and  John  Schmidt, 
Sen. y find  Letcis  Weis,  Frederick  Afdsleger  and  Creo.  Kraft — 
the  said  minbter,  confederating  with  others  of  like  vindictive 
temper,  preferred,-  or  procured  to  be  preferred,  against  said 
elders  and  trustees,  just  named,  various  charges,  in  most  instan^- 
ces  frivolous,^nd  hod  the  parties  illegally,  and  without  regard  to 
the  forms  and  privilegesof  fair  trial  and  deliberate  discussion, 
arraigned  before  the  congregation,  or  a  small  portion  of  it, 
constituting-  far  less  than  a  majority  of  the  congregation,  and 
irregularly  assembled ;  and  so,  in  the  midst  of  excitement  and 
tumult,  and  upon  the  assumed  authority  of  that  small  body,  (a 
large  proportion  even  of  them  refusing  to  vole  on  the  occasion,) 
the  said  elders  and  said  trustees,  were  declared  to  be  removed 
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and  expelled  from  their  respective  offices  aforesaid^  and  from 
membership  of  said  congregation;  that  this  attempted  deprivation 
and  disfranchisement,  was  accomplished  by  successive  proce- 
dures of  the  character  and  tenor  just  described,  W.  R,  being 
first  charged  and  deposed,  and  after  him,  /.  £».,  Sbi.,  being 
charged,  and  then  said  F.  A.^  and  L,  W,  and  6r.  iSC.,  and 
finally,  the  said  Schmidt j  Sen.y  and  AMsleger,  and  Weis  and 
Krafty  being,  by  one  resolution,  proscribed  and  dismissed  as 
elders  and  members.  That  the  said  John  Schmidt y  Sen.j  who 
was  a  trustee,  as  they  have  represented,  was  alleged  to  have 
resigned  his  said  office,  at  a  period  before  the  pfosecaUons, 
above  mentioned,  began;  which  proceedings  began  and  ended 
between  the  months  of  June  and  September,  each  inclusive,  in 
the  year  1842;  but  your  petitioners  believe,  and  on  that  belief 
charge,  that  if  any  actual  and  valid  resigimtion  came  from 
said  Schmidt y  Sen.y  it  was  urged  by  said  minister,  Erb,  and 
enforced  by  his  own  influence',  unduly  exerted;  or  by  other 
unfair  e^ency,  which  he  promoted  or  set  in  motion;  that  after 
that  pretended  resignation  was  submitted  to  the  congregation,  a 
certain  Frederick  Favih  was,  without  due  notice  of  election,  or  a 
sufficient  interval  after  his  alleged  nomination,  chosen  to  the 
place  of  said  S.y  Sen.y  as  trustee;  and  so  your  petitioners  show, 
that  even  if  the  seat  of  said  £^ ,  Sen. ,  was  vacated,  as  trustee,  by 
effectual  resignation,  it  was  not  duly  and  validly  filled;  and  your 
petitioners  aver,  therefore,  that  if  said  place  were  vacated  in  man- 
ner aforesaid,  it  continues  vacant;  and  that  said  FatUh,  who  un- 
dertook, and  intruded  himself  into  the  duties  and  authority  of  it, 
unlawfully  exercised  the  said  office.  And  your  petitioners  there- 
fore allege,  that  said  Fauih  was  irregularly  and  injuriously  im- 
posed upon  the  proper  and  constitutional  elders  and  trustees  of 
the  congregation,  and,  as  they  verily  believe,  as  one  less  offen- 
sive to  the  views,  and  more  pliant  to  the  plans  of  said  minister, 
than  said  Schmidt,  Sen.  was,  or  was  likely  to  be;  that  after  the 
expulsion  of  said  RainCy  and  of  said  .4.,  S.,  Sen.,  W^.,  and  K., 
a  pretended  election,  for  others  in  their  place,  was  held,  with- 
out the  form  of  a  due  nomination,  or  of  a  sufficient  interval 
between  nomination  and  election,  as  enjoined  by  the  charter  of 
said  congregation;  that  under  the  pretence  of  such  election,  the 
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following  persons  were  declared  elected  to  (he  places  of  said 
wronged  officers^  and  were  sought  to  be  foisted  into  said  offices, 
to  wit :  Michael  Frey^  as  a  trustee,  and  Adam  Dauby  Daniel 
Zerwigy  Jacob  Schwartz y  and  Samuel  SomerSy  as  elders;  that 
said  F.  F.y  M.  F.y  A.  D.,  D.  Z.y  and  /.  S.y  and  S.  S.y  in- 
truded into  said  offices  of  trustees  and  elders,  respectively,  after 
said  pretended  elections,  and  under  color  and  pretext  thereof, 
assumed  to  perform  the  duties,  and  exercise  the  authority 
of  said  offices  in  combination  with  said  Jacob  Gressle  and 
Frederick  Kraft y  who  connived  at  the  usurpation;  and  to  the 
denial  and  exclusion  of  said  Rainey  and  A/ilslegery  and  Weisy 
and  George  Kraft y  and  Schmidt y  Sen,    That  at  the  juncture 
just  mentioned,  proceedings  in  equity  in  your  honorable  court, 
(the  bill  in  which  has  been  dismissed  by  this  court,)  were  insti- 
tuted to  restrain  the  interference  of  said  pretended  and  intrud- 
ing elders  and  trustees,  and  so  to  bring  into  actual  authority 
and  control,  the  unduly  ousted  trustee  and  elders  aforesaid. 
And  your  petitioners  state,  that  soon  after  said  proceedings 
were  instituted,  the  church  of  said  congregation,  the  stated 
place  of  their  worship,  was,  by  assent  of  the  parties  to  the  liti- 
gation, closed,  to  await  the  determination  of  the  issues  between 
the  parties.     And  your  petitioners  state,  that  thus,  and  by  the 
controversy  aforesaid,  the  congregation  separated  into  two  divi- 
sions, one  adhering  to  the  minister  Erby  and  the  intruding 
elders  and  trustees  aforesaid,  and  said  Gressle  and  Frederick 
Krafty  and  the  other  presided  over  and  kept  in  due  and  legal 
organization  by  said  elders  and  U-ustee  who  had  been  atteufpt- 
ed  to  be  deposed  as  aforesaid.     That  after  proper  nomination 
made,  on  due  notice  to  said   Gressle  and  Frederick  Baafty 
and  to  said  minister  Erby  and  after  the  lapse  of  the  chartered 
period  from  the  nomination,  the  congregation  whose  oiganiza- 
tion  was  thus  legitimately  preserved,  elected  in  January  1843, 
after  the  expiration  of  the  official  year  of  the  said  elders  and 
trustee  legally  in  authority,  the  following  persons,  being  mem- 
bers of  said  congregation,  as  elders  and.  trustees  respectively, 
to  wit :  as  elders,  L,  W. ,  /.  S.y  John  S. ,  Sen. ,  and  G.  K, ,  and 
as  trustees,  F.  A,y  and  W.  i?.,  J,  H.y  and  Johfi  Magnus  Key- 
ser.     And  your  petitioners   further  show,   that  after  notice, 
56        V.4 
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which  they  insist  was  competent,  the  said  congregation^  after 
a  due  nomination^  elected  a  minister  of  the  congregation 
incorporated  as  aforesaid,  the  Reverend  Samuel  CkUelius  in 
January  1844.  That  said  elders  and  trustees^  and  niini»- 
ter^  just  mentioned  as  elected  as  aforesaid,  accepted  their 
respective  offices  and  exercised  the  same;  that  the  persons 
composing  the  other  and  unlawful  division  aforesaid,  of  said 
congregation,  have,  by  pretext  and  form  of  election,  chosen 
persons  as  elders  and  trustees  at  two  periods,  and  have  sought 
and  pretended  to  continue  in  office  as  minister  of  the  said 
incorporated  congregation,  the  said  JcKob  Erby  who  yet  claims 
said  office  as  minister,  and  affects  to  use  the  said  office,  and 
claim  all  the  authority  and  control  thereof.  And  your  peti- 
tioners state,  that  since  the  unlawful  ouster  aforesaid,  of  said 
elders  and  trustee,  the  persons  who  have  intruded  into  said 
offices,  and  have  claimed,  and  some  of  whom  still  claim  the 
functions,  authority  and  privileges  thereof,  are  Daniel  Zer- 
wigy  Jacob  SchwartZy  Samuel  Sommers,  Adam  Daub, 
pretending  to  the  eldership,  and  Frederick  Krafiy  Michael 
Frey,  Jacob  Gresdey  and  Frederick  Fomthy  pretending  to 
the  trusteeship  of  said  congregation;  that  the  lawful  au- 
thorities of  said  corporation  and  congregation,  are  thus  in- 
terfered with  and  intruded  upon  in  their  respective  offices 
and  trusts;  and  they  state  that  thereby,  and  in  consequence 
of  this  conffict  of  pretension,  and  the  encroachment,  and 
threatened  trespass  of  the  said  pretended  elders  and  trus- 
tees, and  minister,  the  said  incorporated  congregation  are 
excluded  from  the  use  of  their  church  building,  and  the  wor- 
ship there  designed  by  the  charter  to  be  conducted,  and  for  the 
enjoyment  of  their  other  real  and  other  property;  and  the  law- 
ful elders  and  trustees,  and  minister  of  the  congregation,  are 
debarred  their  exercise  of  their  offices,  and  duties,  and  trusts, 
and  the  object  of  said  incorporating  enactment  is  jeoparded  or 
suspended,  and  the  trust  of  said  elders  and  trustees  made  idle 
and  nugatory  for  all  the  ends  of  said  enactment.  And  your 
petitioners  are,  by  said  intrusion  and  usurpation,  compelled  to 
seek  the  aid  of  your  honorable  court,  for  restraining  and  pro- 
hibiting by  your  writ  of  MandamuSy  the  said  Jacob  Erb, 
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Daniel  Zervrig^  Jacob  Schwartz,  Samuel  SommerSy  Adaan 
Dattbf  Frederick  Kraft,  Michael  Frey,  Jacob  Gresslcp  and 
Frederick  Fomthy  from^  in  any  form,  or  by  any  act  whatsoever, 
continuing  their  said  intrusion  and  usurpation,  and  from  in  any 
wise  claiming  or  interfering  with  the  offices  aforesaid,  of  minis- 
ter, and  elders,  and  trustees  respectively,  and  from  in  any 
manner  inteirupting  in  the  authority  and  exercise  of  said  offices, 
the  said  Samuel  QvteliuSj  as  minister  aforesaid,  and  of  said 
Lewis  WeiSy  Jacob  Smithy  John  Schmidt y  Sen.y  and  George 
Kraft  y  as  elders,  and  said  Frederick  Ahlslegery  William  Jtainey 
Jacob  Heinmullery  and  John  Magnus  Keysery  as  trustees;  or  if 
these  last  named  persons  should  not  be  deemed  by  this  honor- 
able court,  duly  elected  and  in  authority,  then  that  in  manner 
aforesaid  may  be  protected  in  office  as  aforesaid,  and  restored 
to  the  fiill  and  undisturbed  exercise  thereof,  the  said  Frederick 
AJdslegeTy  and  Lewis  WeiSy  and  George  Krafty  and  John 
Sdtmidty  Sen.y^A  elders,  and  said  William  RaiiWy  as  trustee; 
and  that  in  either  case,  the  said  Jacob  Gressle  and  Frederick 
Kraft  may,  by  said  writ  of  Mandamus,  be  alike  prohibited 
and  restrained  as  aforesaid,  from  impeding  the  lawful  officers 
aforesaid,  in  the  exercise  of  their  offices  respectively,  and  from 
combining  with  said  intruding  and  usurping  persons  as  afore- 
said, in  excluding,  or  seeking,  or  attempting  to  exclude,  said 
lawful  officers  from  the  possession  and  exercise  of  their  respec- 
tive offices;  and  that  this  court  may,  by  any  other  terms  and 
requirements,  to  be  directed  and  contained  in  said  writ  of 
MandamuSy  enforce  and  ensure  the  peaceable  and  effectual 
exercise  of  said  offices  by  the  lawful  officers  aforesaid,  against 
the  actB  and  pretensions  of  said  intruders  and  usurpers. 
And  they  pray,  if  it  should  appear  that  the  right  of  said  offi- 
cers, or  of  any  of  them,  to  the  relief  now  sought  in  their 
behalf,  is  so  doubtful  as  to  require  such  order  of  this  court, 
that  a  new  election,  so  far  as  any  such  doubt  may  make 
it  needful,  may,  by  said  writ  of  Mandamus,  be  directed  to  be 
held  in  said  congregation,  in  manner  and  at  a  time  to  be  speci- 
fied by  this  court,  in  respect  of  said  ministry  of  the  congrega- 
tion, and  of  said  eldership,  and  trusteeship,  or  of  any  of  said 
parts  of   the  government  of   said   corporation.      And  your 


444  CASES  IN  THE  COURT  OF  APPEALS 


Smith,  et  al.,  vf.  Erb,  el  a!.— 1846. 


petitionerBy  now  suing  for  this  protection  and  vindication 
of  religious  and  corporate  rights  and  privil^es^  in  behalf 
of  themselves^  and  all  other  members  of  said  congr^ation 
alike  aggrieved  and  affected,  aver,  that  at  the  period  of 
the  election  aforesaid;  of  said  Raine  as  trustee,  and  of  said 
AAbleger^  and  WeiSy  and  George  Kraft  and  Jottn  Schmidt, 
Sen,y  as  elders,  and  from  a  time  long  before  your  petitionees 
were,  and  have  continued  to  be  membeni,  duly  admitted  and 
entitled  of  said  congregation.  That  said  Erb  was,  as  afore- 
said, elected  in  January  1842,  as  minister  of  said  congre- 
gation, to  serve  from  June  1842,  until  the  meeting  of  the 
conference  1843,  of  the  denomination  of  christians  called 
the  Untied  Brethren  in  Christ;  which  meeting  your  peti- 
tioners believe  took  place  in  March,  in  the  last  mentioned 
year;  and  so  your  petitioners  aver  the  said  Erby  ceased  in 
March,  in  the  year  eighteen  hundred  and  forty-three,  to  be 
minister  of  the  said  congregation. 

And  your  petitioners  state,  that  it  will  appear  to  this  court  by 
reference  to  the  constitution  aforesaid,  that  a  minister  to 
said  congregation  can  be  elected  only  upon  nomination  of 
a  candidate  or  candidates  for  the  office,  to  the  congrega- 
tion, by  the  elders  and  trustees  aforesaid.  That  no  valid 
election  of  said  Erby  as  minister  for  any  term  succeeding 
his  expiration  of  office  in  the  month  of  March  1843,  has 
ever  taken  place,  and  that  by  no  competent  body  of  eldeis 
and  trustees,  and  in  compliance  with  no  requisite  forms  and 
procedure,  was  said  Erb  ever  after  the  period  aforesaid  nomi- 
nated or  elected;  and  thus  showing  the  uUer  nullity  of  any 
continuing  pretensions  of  said  Erb  to  the  ministry  afore- 
said, here  aver,  in  further  specification  of  the  irregularities 
and  unwarranted  assumptions  of  said  Erby  that  said  Erb 
holds  possession  of,  and  inhabits,  the  parsonage  of  the  con- 
gregation, and  that  he  and  his  adherents  aforesaid,  among 
the  intruding  elders  and  trustees  aforesaid,  claim,  and  as  these 
petitioners  believe,  receive  the  rents  of  the  stable  of  the  parson- 
age establishment,  and  of  the  schoolhouse  aforesaid,  belonging 
to  the  congregation.  That  the  dismission  of  said  elders  and 
said  trustee,  complained  of  hei^in,  was  especially  irregular 
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and  invalid;  because^  the  power  of  hearing  and  trying  any 
charges  against  elders  and  trustees  and  of  removing  them  from 
office^  and  of  in  like  manner  removing  any  from  membership 
of  the  said  congregation;  is  lodged  in  the  vestry  aforesaid  of 
the  church,  and  does  not  belong  to  the  congregation.  And  in 
support  of  the  allegations  of  this  petition,  connected  with  the 
government  and  authorities  of  said  congregation  and  corpora- 
tion, your  petitioners  pray  reference,  when  they  ^all  be  pro- 
duced by  them,  to  the  constitution  and  rules  of  said]  congrega- 
tion, as  well  as  to  the  charter  already  referred  to;  and  pray  that 
when  produced  they  may  be  deemed  a  part  of  this  petition  : 
Whereupon  now  your  petitioners  do  pray  your  writ  of  Man- 
dam/ua  to  the  ends  aforesaid,  and  to  be  directed  as  stated,  and, 
in  addition  to  the  requirements  therefor  suggested  as  aforesaid, 
enjoining  and  commanding  the  delivery  to  the  lawful  elders, 
and  trustees,  and  ministers,  as  aforesaid,  and  as  insisted  and 
flhown  by  your  petitioners,  of  the  said  parsonage,  and  school- 
house  and  stable,  and  of  all  other  property  of  said  corporation. 
And  your  petitioners  pray  accordingly  all  due  and  appropriate 
rules  of  this  honorable  court,  for  and  toward  the  writ  of  Man- 
daim/usj  and  that  the  same,  in  terms  as  this  court  may  order, 
be  directed  to  said  Jacob  Erby  d&c,  all  residing  in  the  city  of 
Baltimore. 

This  petition  was  verified  by  afSdavit. 

The  county  court,  (Purviance  and  Le  Grand,  A.J.,)  on 
9th  October  1846,  ordered,  that  the  said  Jacob  Brb,  &c.,  show 
cause,  on  or  before  the  25th  of  October,  inst.,  why  a  Mandamus 
should  not  issue,  as  prayed  by  the  above  application;  pro- 
vided, &c. 

On  the  18th  December  1846,  the  county  court  also  ordered, 
that  an  alternative  Mandamus  issue,  according  to  the  within 
application  -,  no  cause  having  been  shown  to  the  contrary  thereof, 
although  notice  was  given  of  said  application,  by  service  of  a 
copy  and  of  the  order  of  this  court  of  the  9th  October  last, 
agreeable  to  the  exigency  of  said  order.  Said  Mandamtis 
to  be  made  returnable  on  the  first  day  of  the  next  term  of  this 
court. 
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Accordingly^  an  alternative  writ  of  Mandamus  was  issued, 
as  directed.  To  this  writ  the  defendants  made  a  very  elabo- 
rate return,  upon  which  the  petitioners  framed  a  variety  of 
issues. 

The  issues,  and  the  opinion  of  this  court,  and  verdict,  suffi- 
ciently show,  what  facts  were  in  controversy. 

The  relators  objected  to  the  return  : — 

1st.  That  the  return,  and  the  matters  therein  contained,  are 
insufficient  in  law,  to  bar  or  preclude  them  from  having  a 
peremptory  tnit  of  Mandamus,  in  this  behalf,  for  plea  to  the 
said  return,  they,  by  force  of  the  act  of  Assembly,  in  such  case 
made  and  provided,  say  that,  &c. 

The  2nd,  3rd,  4th,  6th,  6th,  7th,  8th,  9th,  10th,  12th,  13th, 
objections  of  the  relators  to  the  return  of  the  writ,  related 
to  the  hearing,  trial  and  defence  of  Raines  as  to  the  alleged 
charge  of  his  having  two  wives;  the  judgment  of  the  elders 
and  trustees  thereupon;  the  direction  to  notify  Rome  of  the 
intended  trial;  legality  of  the  meeting  of  the  congregation  for 
that  object;  and  that  he  was  not  guilty. 

14th.  They  deny  that  said  Rome  made  erasures  in  the 
church  books,  as  in  that  behalf  is  alleged  in  said  return. 

16th.  They  deny  that  said  Raine  made  felse  entries,  or  any 
false  entry  in  the  church  books,  as  in  that  behalf  is  alleged  in 
said  return. 

The  issues,  from  the  16th  to  the  26th,  inclusive,  were  lost. 

26th.  They  deny  that  said  Erb,  in  said  return  named,  en- 
deavored to  have  certain  of  the  chaiiges,  in  said  return  stated 
as  having  been  alleged  against  him,  investigated  by  the  board 
of  elders  and  trustees,  as  in  that  behalf  is  in  said  return  alleged. 

26th.  They  deny  that  any  meeting  or  meetings  of  said 
board  of  elders  and  trustees  was,  or  were  ever  called  by  the  said 
Erby  for  the  investigation  of  said  alleged  charges,  as  in  said 
return  is  in  that  behalf  alleged. 

27th.  They  deny  that  any  notice  was  given  to  said  Schmidi, 
Sen.,  said  Ahldeger,  said  Weis,  and  said  George  Kraft,  of 
any  of  the  alleged  meetings  of  said  board  of  elders  and  trustees, 
alleged  to  have  been  called  for  the  purpose  of  investigating  said 
alleged  charges  against  said  Erb,  as  in  said  return  is  in  that 
behalf  alleged. 
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28th.  They  deny  that  said  Schmidt ^  Sen.y  said  Ahldegery 
said  WeiSy  and  said  George  Krafty  neglected  or  refused  to 
attend  any  alleged  meetings  of  the  board  of  elders  and  trustees, 
called  by  said  Erby  for  the  investigation  of  alleged  charges 
against  said  Erby  as  in  said  return  alleged. 

29th.  Protesting  that  the  board  of  elders  and  trustees  had 
not  lawful  power,  or  competent  authority,  to  refer  to  a  meeting 
of  the  said  congregation  the  matter  of  said  alleged  charges 
against  said  Erby  and  the  alleged  matter  of  the  conduct  of  said 
Schmidt y  Sen.y  said  Ahlslegery  said  Weisy  and  said  George 
Krafty  in  their  alleged  refusal  or  neglect  to  attend  the  alleged 
board  or  vestry  meetings,  as  stated  in  said  return;  and  further 
protesting,  that  said  Erby  GresslCy  Frederick  Krafty  Frederick 
Favthy  and  3Schael  Freyy  had  not  lawful  power  or  competent 
authority  in  the  premises,  they  deny  that  Erby  GresslCyFred- 
erick  Krafty  Frederick  Fauthy  and  Michael  Frej/y  at  a  meet- 
ing  of  the  board  of  elders  and  trustees,  held  on  the  5th  day  of 
September  1842,  referred  the  said  alleged  matters  to  a  meeting 
of  the  said  congregation,  to  be  held  on  Monday  evening  the  12th 
day  of  September,  in  the  year  1842,  and  directed  public  notice 
to  be  given  by  said  Erby  on  the  next  succeeding  Sabbath,  of  the 
said  alleged  meeting,  and  of  the  time,  place  and  object  for 
which  it  was  called,  as  alleged  in  said  return. 

30th.  They  deny  that  said  Erb  gave  notice,  on  the  11th 
September  1842,  as  in  the  said  return  is  alleged,  that  a 
meeting  of  said  congregation  would  be  held  on  the  12th  Sep- 
tember 1842,  and  that  he  stated  the  object  for  which  said  meet- 
ing was  alleged  to  be  called. 

Slst.  They  deny  that  a  meeting  of  the  said  congregation, 
assembled,  and  was  held  on  the  I2th  September  1842,  as 
alleged  in  said  return. 

32nd.  They  deny  that  said  Erby  at  said  alleged  meeting  of 
said  congregation,  on  said  12th  September  1842,  prefeired  the 
charges  against  said  Schmidt y  Sen.y  as  in  said  return  alleged. 

34th.  They  deny  that  said  Schmidt y  Sen.y  on  retiring  from 
said  alleged  meeting,  on  said  15th  September  1842,  stated,  as 
alleged,  that  he  would  have  nothing  more  to  do  with  that  con- 
gregation from  that  date,  and  thereupon  immediately  retired 
from  said  meeting,  as  in  said  return  is  alleged. 
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51st.  Tbey  deny  that  said  alleged  meeting  of  legal  voters  on 
said  27th  September  1842,  fully  heard  and  considered  all  the 
statements  and  proofs  which  the  said  AMsleger,  Weis  and  Geo. 
Krafty  had  made  in  relation  to  said  alleged  charges  against 
them. 

And  all  matters  not  herein  specially  traversed ,  they  pray 
may  be  enquired  of  by  a  jury^  according  to  the  act  of  Assem- 
bly in  such  case  made  and  provided ;  and  of;  and  in  respect  of 
all  such  matters  and  things  traversed^  and  each  of  them,  they 
put  themselves  upon  the  country,  &c. 

These  issues  were  severally  found  for  the  defendants,  except 
the  14th,  which  was  found  for  the  relators. 

The  parties  submitted  the  case,  each  claiming  judgment 
The  court  decided  the  12th  and  13th  issues  for  the  defendants; 
and  that  12ame  was  guilty  of  adultery,  as  alleged  in  the  return. 

On  the  1st  December  1846,  the  county  court,  (Ls  Grand, 
A.  J.,)  refused  the  application  on  the  grounds  following : — 

The  conclusion  to  which  ray  mind  has  been  brought,  after 
as  full  and  deliberate  a  consideration  as  I  could  give  to  the 
facts  in  this  case,  and  to  the  arguments  of  the  counsel  who 
have  so  ably  discussed  it,  dispenses  with  the  necessity  of  decid- 
ing any,  but  oiWy  of  the  many  questions  which  are  involved  in 
it.  But  supposing  the  parties  desirous  of  knowing  the  opinion 
of  the  court,  in  regard  to  some  of  the  other  questions,  it  will  be 
briefly  stated ;  without,  however,  undertaking  to  support  it  by 
argument. 

The  court  is  of  opinion  : — 

1st.  That  there  is  resident  in  this  corporation,  to  wit^  in  the 
body  at  large,  a  power  to  amove  or  disfranchise;  that  this  inhe- 
rent, or  incidental  power  of  amotion,  is  not,  as  was  aigued  by 
counsel  for  relators,  expressly  confined  to  the  vestry,  either  by 
the  charter,  constitution,  or  by-laws  of  the  corporation.  Rule 
No.  14,  of  those  adopted  in  the  year  1814,  only  gives  to  the 
consistory  in  certain  cases,  the  power  of  excluding  membcis 
from  the  congregation ;  it  does  not  confine  the  power  of  amocion 
to  the  consistory,  and  not  doing  this,  it  resides  in  the  corpora- 
tion at  large.      Wikock,  sec,  3,/?.  629. 
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2Qd.  That  the  congregation  had,  (looking  to  the  charter ^ 
and  objett  of  the  corporation,)  jurisdiction  of  the  matter  charged 
against  Raines  independently  of  his  desiring  the  exercise  of  it^ 
as  has  been  found  by  the  jury^  the  offence  charged  against 
him  has  a  double  aspect: — ^first,  it  was  indictable  by  the  laws 
of  the  land;  and  secondly,  it  was  against  his  duty^  as  a  mem- 
ber of  a  religious  corporation.  This  being  so,  it  was  not  neces- 
sary he  should  have  been  first  convicted  by  a  jury.  2  Binney^ 
448. 

3id.  Tliatv  although  the  return  does  not  show,  in  express 
terms,  he  was  convicted  of  the  chaige,  yet  it  does  show  there 
was  but  one  matter  preferred  against  him,  to  wit :  ^^the  matter 
of  his  two  wives  ;"  that  he  was  heard  in  his  defence,  and  by 
the  congregation^  after  such  hearing,  voted  out.  It  showed 
the  charge,  defence^  and  judgment,  andy  therefore,  it  is  what 
is  termed  in  the  law,  a  violent  presumption  that  he  was  con- 
victed. 

4th.  That  Jo/m  Sclitnidiy  Jr.j  and  Lewis  Weisy  resigned 
their  respective  offices,  and  their  resignations  were  accepted. 

6th.  That  George  £nx/]t  having  joined  the  Methodist  Epis- 
copal Chvrcky  (although  improperly  removed,)  has  ceased  to 
be  a  member  of  the  German  Evangelical  Reformed  Churchy 
and  is  therefore  incompetent,  legally  so,  to  hold  an  office  of 
any  character  of  this  corporation. 

6th.  That  John  Schmidt y  Sen.y  and  Frederick  AAlslegery 
were  improperly  amoved.  Not  because  the  congregation  had 
no  jurisdiction  against  the  charges  preferred  against  them,  but 
because  of  the  uncertainty  of  the  proceeding  against  Schmidt y 
and  because  Ahldeger  was  tried  and  condemned  with  others, 
who  were  charged  with  different  offences.  His  case  ought  to 
have  been  separately  heard  and  decided.  It  is  not  apparent 
from  the  return,  on  what  ground  Schmidt  was  removed, 
whether  because  of  the  charges  made  against  him,  or  because 
of  hTs  going  away  from  the  meeting,  saying,  he  would  have 
nothing  more  to  do  with  them.  If  he  was  amoved  for  this 
declaration,  he  was  improperly  amoved,  and  it  not  being  appa- 
rent on  what  ground  he  was  removed,  the  court  is  of  opinion 
his  amotion  was  inegular  and  invalid. 
57  v.4 
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*  —  — 

7th.  That  in  the  case  of  the  deaihy  resigncUiotij  or  disquali- 
fication of  an  elder  or  trustee^  it  is  not  necessary  eight  days 
should  intervene  between  the  nomination  and  the  election  of 
his  successor.  Without  now  deciding,  whether  the  language  of 
the  5th  section  of  the  act  of  incorporation  be  merely  directoiy 
or  not;  the  11th  section  of  the  same  act,  in  my  judgment, 
contemplates  an  entirely  different  case  from  that  referred  to  in 
the  fifth  section.  It  provides,  'Uhat  in  the  case  of  decUAj 
resignaiuM,  or  disqualification,  of  any  elder,  or  trustee,  the 
body  corporate  shall,  without  delay,  proceed  to  the  election  of 
another  person  in  his  place,  whereof  due  notice  shall  be  given 
to  the  members  of  the  corporation." 

The  fifth  section  provides  for  the  annual  elections,  whilst 
the  11th  section  provides  only  for  extraordinary  elections  ;  and 
it  being  doubtful,  to  say  the  least  of  it,  whether  in  proceedii^ 
under  it,  any  nomination  at  all  is  required  before  the  day  of 
election.  It  provides,  that  ^^due  notice"  of  the  time  of  the 
election  shall  be  given,  but  nothing  in  regard  to  nomination  is 
said.  The  '^body  corporate,"  (that  is  the  elders,  trustees  and 
membeiB  of  the  church,)  shall,  ^^without  delay,"  proceed  to  the 
election.  Looking  to  the  language  of  the  section,  and  the 
object  it  contemplates,  I  am  of  opinion,  the  legislature  de- 
signed to  confer  on  the  body  at  large,  both  the  right  of  nomina- 
tion and  of  election,  in  the  cases  referred  to  in  it. 

By  agreement  of  counsel  for  the  respective  parties,  the  12th 
and  13th  issues  have  been  submitted  to  the  court  for  its  deci- 
sion. It  is  clear  beyond  all  doubt,  from  the  testimony  of  the 
witnesses  examined  under  the  commission,  that  Raine  admit- 
ted he  had  a  wife  living  in  Germany ^  and  had  one  here  also^ 
by  both  of  whom  he  had  children;  and  also  that  before  the 
time  he  was  married  to  the  one  in  this  country,  he  had  lived 
with  her  as  his  wife.  This  being  so,  and  there  being  no  evi- 
dence to  show  he  had  been  divorced  from  his  first  wife,  the 
only  question  is,  whether  such  admission  is  suflScient  to  estab- 
lish the  fact  of  adultery,  and  the  fact  of  bigamy  ?  An  exami- 
nation of  the  authorities  has  fully  satisfied  me,  that  such  admis- 
sions are  sufficient,  and  I  accordingly  find  for  respondents  on 
both  issues.    2  Chcenl.  on  Ev,y  377,  where  it  is  said,  on  the 
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trial  of  an  indictment  for  polygamy  or  adultery^  the  declaration 
of  the  prisoner^  that  he  was  mamed  to  the  alleged  wife,  is 
admissible,  as  sufficient  evidence  of  the  marriage,  especially, 
if  the  marriage .  was  in  another  country.  There  are  some 
authorities  opposed  to  this  doctrine,  to  wit,  7.  John  314  and  6 
Cbnn.,  446,  but  the  great  majority  of  them  sustain  the  doc- 
trine as  laid  down  in  the  text  of  Greenleaf.  See  Regina  vs, 
UptoUy  1  C.  4^  Kir,  165.  Regina  vs,  Simmonsio,  1  C  4* 
Kir.y  164.  7  Oreenl.y  67.  TVuman^s  Case,  1  East,y  P. 
C,  470.    2  WilsoHy  339.    4  Burrowsy  2057. 

With  these  opinions,  in  any  possible  event,  a  peremptory 
3Iandamus  could  only  go  to  restore  Schmidt y  Sen,y  and 
Ahbkger.  An  examination,  however,  of  the  authorities,  and 
a  conference  with  my  brother  judges,  has  satisfied  them  as  well 
as  myself,  that  no  writ  can  go  in  this  case. 

First,  because  the  peremptory  writ  must  follow  the  alter- 
native writ,  and  the  latter  cannot  be  amended^  and  secondly, 
because  more  than  one  person  cannot  have  one  writ  of  Manda- 
mus, On  the  first  point  there  are  numerous  cases,  but  the  one 
of  the  King  vs,  the  Mayor  of  Staffordy  A  D.  ^  East.y  689, 
places  the  matter  beyond  all  question.  See,  also,  1  Hilly  N.  Y, 
Rep.y  65, 14  L,  Libraryy  213,  214.  In  regard  to  the  other 
question,  the  authorities  are  equally  numerous  and  explicit. 
HoUy  C.  J.y  in  the  case  of  Andovery  2  Salk.y  433,  said:  "Five 
persons  cannot  have  one  writ  of  Mandamus  to  be  restored,  for 
though  the  end  of  the  writ  is  to  do  justice,  yet  the  foundation 
is  the  wrong  in  turning  them  out,  and  the  turning  out  of  one, 
is  not  the  turning  out  of  another;  nor  can  several  persons  join 
in  one  action  on  the  case  for  a  false  return."  The  same  doc- 
trine is  distinctly  and  unqualifiedly  recognized  as  indisputable 
law  in  2  SalkeUIy  436.  1  Wm.  Bloc.  Rep.y  60.  6  Mod.y  11. 
12  Petersdorfy  507.  Selwynny  N.  P.y  1090,  (last  edition,) 
12  Mod.y  332.  16  Viner  Abr.  Mandamus y  210,  f  Q.;  8  Mod- 
em,  209.  There  is  nothing  in  our  act  of  1828,  chapter  78, 
which  changes  this  doctrine,  and,  however  absurd  it  may  be 
considered,  it  is  still  the  law  of  Marylandy  until  the  legislature 
alters  it.  There  is  nothing  in  the  case  of  the  Baptist  church, 
decided  by  this  court,  in  conflict  with  this  doctrine.     The  ques- 
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tion  was  not  there  raised,  nor  was  there  any  peremptory  Manda- 
mils  issued.  As  regards  the  order  of  this  court  to  the  clerk,  to 
issue  the  alternative  writ,  nothing  can  be  deduced  from  it.  The 
order  was  in  compliance  with  the  prayer  of  the  relators,  who 
have  the  right  to  have  the  alternative  writ  issued,  as  they  may 
desire  it,  they  taking  the  risk  of  its  being  correct,  which  ques- 
tion is  to  be  determined  pn  the  final  hearing  of  the  case. 
Entertaining  these  views,  the  motion  of  relators  must  be  over- 
ruled^ and  judgment  entered  up  in  favor  of  respondents  on  the 
verdict  of  the  jury,  and  that  they  go  without  day,  &c. 
From  this  judgment  the  relators  appealed  to  this  court. 

The  cause  was  argued  before  Dorset,  Spence,  Maoru- 
dER  and  Martin,  J. 

By  Schlet,  Mater  and  R.  Johnson  for  the  appellants, 
who  insisted : — 

Ist.  None  of  the  officers  removed  were  removed  by  the 
proper  authority,  the  congregation  not  having  the  power  in  this 
corporation  either  to  amove  or  to  disfranchise;  that  by  the  just 
construction  of  the  charter,  and  of  the  constitution,  and  like- 
wise, independently  of  these,  by  the  common  law  applicable 
to  corporations  thus  organised,  the  vestiy,  (the  minister,  elders 
and  trustees,)  had  exclusively  the  right  to  try  and  amove,  or 
disfranchise,  in  the  several  cases  now  presented,  and  that  con- 
sent of  any  of  the  parties  chained  could  not  confer  jurisdic- 
tion. 

2nd.  As  regards  Raine,  he  does  not  duly  appear  to  have 
been  found  guilty  of  any  of  the  chaises  brought  against  him  ; 
and  the  necessary  inference  from  the  recitals  of  the  return  only, 
is,  that  the  congregation  decided  only  whether  he  should  be 
expelled  from  office  and  membership. 

3rd.  As  regards  Smithy  Sen.,  it  is  uncertain  on  what  charge 
he  was  tried,  and  of  what  found  guilty;  and  nothing  pretended 
to  have  been  charged  against  him,  was  a  sufficient  ground  for 
his  amotion  or  disfranchisement ;  nor  did  his  declarations  on 
leaving  the  meeting  constitute  a  resignation^  that  could  have 
been  acted  on  as  such.  It  was,  however,  not  so  recognised  nor 
acted  on. 
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4th.  As  to  AhlsUgery  Weis  and  George  Kraft ^  there  were 
no  sufficient  charges  to  warrant  amotion  or  disfranchisement ; 
nor  could  the  pretended  trial  of  all  together,  avail  in  law  as  to 
either,  their  offences  being  of  a  several  nature,  if  they  are  guilty 

of  any. 

6th.  There  was  no  effectual  resignation  of  Weis.  His 
proffered  resignation  was  not  accepted  actually,  nor  by  any 
necessaiy  implication,  and  therefore  did  not  operate.  He  was 
consequently  out  of  office,  if  at  all,  by  amotion  and  by  judg- 
ment of  the  congregation. 

6th.  Notice  to  the  accused  in  these  corporation  trials  is  neces- 
sary, and  it  must  be  personal,  and  no  such  notice  appears,  as 
to,  at  least,  Weisy  Ahldeger  and  Kraft. 

7th.  If  the  members  of  the  congregation  were  rightfully  the 
judges  on  these  Impeachments,  a  special  notice  to  all  of  them, 
of  the  meeting  for  the  defined  objects  of  the  trials,  was  neces- 
sary; and  that  notice  ought  to  have  been  personal  to  each,  or 
by  a  mode  equivalent  to  personal  notice. 

8th.  The  court  must  see  that  there  has  been  a  rightful  and 
regular  amotion  or  disfranchisement,  and  hence  the  order,  if 
not  the  minute  detail,  of  the  proceeding,  must  be  set  out  in  the 
return,  or  cause  shown,  to  the  alternative  Mandanms\  no  such 
fulness  exists  in  the  retum.  It  does  not,  even  in  general  terms, 
inform  the  court,  that  proof  of  the  charges  was  given,  and  for 
aught  that  appears,  (and  as  in  case  of  WeiSy  Afdslegery  Craft 
and  Smithy  Sen.y  is  to  be  inferred,)  the  silence  of  the  parties 
was  made  proof  of  guilt,  contrary  to  the  law  which  in  such 
cases  does  not  so  interpret  silence  of  the  accused. 

9th.  There  was  no  due  notice  of  the  election,  in  the  cases  of 
the  supposed  vacancies  of  Raine,  and  Smith,  Jr^Sy  offices,  that 
is,  no  sufficient  interval  between  the  nomination  and  election. 

10th.  The  present  corporation  is  one  of  integral  faiiSy  and 
at  least,  there  must  be  a  representation  of  each  division  of  the 
officers  of  the  corporation  always  extant,  or  the  corporation 
will  be  in  suspense;  and  for  any  effectual  nomination,  a  major- 
ity must  be  in  existence,  and  must  meet  of  each  class  of  the 
officers.  This  applies  to  the  condition  of  the  government  of 
the  corporation  when  all  the  elders  were  expelled,  (Smith  Sen., 
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O,  Kraft  J  Weis  and  AfdslcgerJ  and  to  the  nominations  follow- 
ing the  resignation  of  Smith,  Sen.,  and  the  amotion  of  Rcdne 
and  that  of  the  four  elders. 

11th.  The  proceedings  of  the  Erb  division  of  the  congre- 
gation^ after  the  schism  and  the  closing  of  the  church,  called 
elections  of  minister^  and  elders  and  trustees,  are  of  no  effect;  if 
the  complaint  of  the  relators  is  well  founded  for  them,  the 
authority  they  claim  must  be  recognised  and  restored  3  and  one 
division  cannot,  any  more  than  the  antagonist  to  it^  assert  itself 
to  be  the  church  or  congregation^  defactOy  or  ostensibly  legiti- 
mate. 

12th.  The  alternative  Mandamvs  is  to  be  regarded  as  the 
act  of  the  court,  on  ih.^  prima  fade  case  made  by  the  petition, 
and  especially  so  where,  as  here,  the  relators  submit  themselves 
to  the  judgment  of  the  courts  for  a  choice,  in  their  behalf  in 
forms  of  relief.  The  court  may  then  mould  the  peremptory 
writ,  according  to  the  facts  of  the  case,  as  unfolded  by  the  return 
and  testimony.  But  at  all  events,  they  may  so  modify  the  lat- 
ter writ,  the  case  of  such  terms  as  are  used  in  the  present 
application,  which,  for  the  alternative  remedies  suggested  in 
the  application,  refer  necessarily  to  the  results  as  they  may 
appear  in  the  sequel  of  the  case.  It  is  only  necessary  that  the 
modification  to  be  given  to  the  peremptory  Mandamus,  in 
contradistinction  to  the  alternative  writ,  be  consistent  with  the 
allegations  of  the  application,  and  within  the  issues  naturally 
arising  from  them. 

13lh.  This  is  not  a  proceeding  for  offices  of  personal  profit, 
to  be  r^ained,  but  on  its  face  pursuit,  in  behalf  of  the  corpora- 
tion  or  congregation,  of  its  rights  coimected  with  its  temporal 
concerns;  and  to  be  represented  only  by  its  lawful  officers. 
Hence  the  members  of  the  congregation,  joined  here  with  the 
ousted  officers,  or  rather  the  officers  intruded  upon,  in  claiming 
relief  by  a  restoration  of  the  proper  goveriunent  of  the  corpora- 
tion. Each  officer  need  not,  therefore,  have  a  separate  pro- 
ceeding for  himself.  The  character  of  this  particular  proceed- 
ing, forbids  such  distinct  action. 

14th.  The  object  of  the  Mandamus  here,  is  but  to  restrain  in- 
terference, or  arrest  intrusion;  and  it  is  not  strictly  a  c^ise  of 
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restoration  sought  against  a  body  de  facto^  the  corporation 
kgitimately  in  beings  and  having  an  atU/iortt}/,  to  an  effective 
estenty  legitimate  Hence^  the  prayer  of  the  application  is 
proper^  and  within  the  view  of  the  act  of  Assembly;  and  hence 
no  enquiry  is  allowed  into  any  circumstances  charged^  as 
derogatoiy  to  the  complainants^  and  subsequent  to  their  amo- 
tion^ or  not  entering  into  this  cause  of  attempted  amotion.  On 
other  grounds^  besides,  any  such  enquiry  is  foreign  to  this  case. 

16th.  The  verdict  of  the  jury,  upon  the  issue  joined  upon 
the  fourteenth  traverse  of  the  relators,  to  the  return  of  the 
respondents,  was  in  favor  of  the  relators,  with  nominal  dama- 
ges. And  the  appellants  will  contend,  that  upon  the  true  con- 
struction and  effect  of  the  act  of  1828,  chap.  78,  the  relators 
were  entitled  to  a  judgment,  on  said  verdict  for  the  damages  so 
found,  and  their  costs;  and  that  on  the  basis  of  such  verdict 
and  judgment,  a  peremptory  imt  of  Mandamus  ought  to 
have  been  granted,  without  delay,  in  the  same  manner  as  if 
said  return  had  been  adjudged  insufficient. 

16th.  Even  if  the  conjunction  of  the  several  persons  who 
applied  for  the  Mandamus  in  this  case,  be  informal  and  irreg- 
ular, yet,  as  the  parties  to  whom  it  was  proposed  to  be  directed, 
had  due  notice  of  the  application,  by  service  of  a  copy  of  the  peti- 
tion, and  the  order  of  the  court  thereon  passed,  and  did  not  shew 
cause  against  the  issuing  of  said  writ,  as  prayed  by  the  said 
application,  they  must  be  considered  as  having  waived  this, 
and  all  other  irregularities,  if  any,  of  a  similar  character. 

17th.  And  further,  in  addition  to  the  last  mentioned  point, 
the  appellants  will  insist,  that  no  matter  of  form  not  relied  upon 
in  the  return  to  the  alternative  Mandamus,  as  cause  against 
the  issuing  of  a  peremptory  Mandam/uSj  can  avail  the  respond- 
ents as  good  cause  against  the  issuing  of  a  peremptory  Manda- 
mus; especially  after  the  tri&l  of  the  issue  joined  upon  the 
traverses  to  said  return. 

18th.  The  appellants  will  further  insist,  that  under  the  provi- 
sions of  said  act  of  1828,  chap.  78,  and  by  the  practice  and 
common  law  of  Maryland,  a  return  to  an  alternative  Manda- 
mus, in  order  to  avail  as  good  cause  against  the  issuing  of  a 
peremptory  Mandaynvs,  must  be  a  true  and  complete,  and  per- 
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feet  justification  to  all  that  it  assumes  to  answer^  and  to  which' 
obedience  is  not  yielded.  In  case  of  insufficiency  of  the  return, 
as  to  any  part  of  the  mandate  of  the  writ;  where  the  return 
assumes  to  answer  the  writ  in  totOy  a  peremptory  Mandamus 
will  issue  in  the  terms  of  the  alternative  Mandamus^  notwith> 
standing  the  partial  cause  shown;  and  if  not  to  this  extent,  at 
least  to  such  extent  as  the  return  is  insulGcienl  to  justify  a  refu- 
sal to  comply  with  the  exigency  of  said  writ. 

By  MeMAHONy  Meredith,  and  Rk;hard8on,  Atty.  Gen.  of 
Md.,  for  the  appellees,  who  controverted  the  appellant's  points. 

Magruder,  y.,  delivered  the  opinion  of  this  court. 

The  appellants,  in  this  case,  are  a  number  of  individuals  who 
claim  to  be  members  of  ^'  The  German  Evangelical  Reformed 
Churchy  in  the  city  of  Baltimore:^*  incorporated  by  the  act  of 
1797,  chap.  62.  They  charge,  that  the  persons  now  in  the 
offices  of  trustees  and  elders,  were  intruded  into  them^  and  they 
ask  that  others,  who  are  supposed  by  the  appellants  to  be  the 
trustees  and  elders,  be  restored  to  the  temporidities  of  the  church; 
and  for  this  purpose,  that  a  Mandamus  be  issued.  The  peti- 
tion was  filed  9th  October  1845. 

By  the  act  of  incorporation,  those  who  then  were,  and  who 
afterwards  might  become,  members  of  the  congregation,  are 
made  one  body  politic,  with  the  usual  privileges  conferred  by 
our  legislature  upon  religious  corporations.  The  charter  re- 
quires, that  the  male  members,  of  the  full  age  of  twenty-one 
years,  shall  meet  on  the  first  Monday  of  January,  then  next,  or 
within  ten  days  thereafter;  and  on  the  first  Monday  of  January, 
or  within  ten  days  thereafter;  in  every  subsequent  year,  at  their 
church:  or  such  other  place  within  the  city  of  Baltimore, 
as  may  be  appointed  by  the  elders  and  trustees  for  Hie  time 
being.  Notice  is  to  be  given  by  the  president  on  the  Sunday 
preceding  the  day  of  such  meeting,  to  elect  by  ballot  four  of  the 
members,  to  serve  as  elders  for  one  year,  and  until  another 
election  is  made,  in  virtue  of  this  act;  and  also  to  elect  four  other 
merabera  as  trustees,  to  serve  as  aforesaid.  In  another  section 
of  this  act  it  is  provided,  that  when  elders  and  trustees  arc  to  be 
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appointed^  the  elders  and  trustees  for  the  time  being,  shall^  at 
least  eight  days  before  the  day  of  election^  nominate  double  the 
number  of  the  elders,  or  trustees,  so  to  be  elected.  The  presi- 
dent for  the  time  being,  with  the  elders  and  trustees,  are  to 
meet  to  regulate  the  concerns  of  the  body;  to  make  by-laws, 
deemed  necessary  for  the  good  conduct  of  the  members,  and 
management  of  their  temporal  concerns:  such  laws  not  being 
contrary  to  the  constitution  and  laws  of  the  State. 

The  charter  provides,  that  at  all  meetings  of  the  elders  and 
trustees,  the  minister  for  the  time  being,  shall  be  the  president; 
and  in  the  event  of  his  deaths  absence  or  removal,  the  elders 
and  trustees  shall  appoint  one  of  their  own  body,  who^  during 
the  absence,  removal,  or  death  of  the  minister,  shall  have  all 
the  authority  and  privileges  of  the  president.  The  title  to  pro- 
perty then  held  for  the  use  of  the  congregation,  is  vested  in  the 
trustees  and  elders;  and  the  last  two  clauses  provide,  that  in 
case  of  the  deaths  resignation,  or  disqualification  of  any  elder  or 
trustee^  the  body  corporate  ^^  shall,  without  delay,  proceed  to 
the  election  of  another  person  in  his  place;  whereof  due  notice 
shall  be  given  by  the  president  to  the  members  of  the  corpora- 
tion; and  that,  at  a  reasonable  time  before  each  and  every 
election,  the  president  shall  nominate  and  appoint  three  per- 
sons to  be  judges  thereof. 

The  appellants  are  styled  by  their  adversaries,  the  discon- 
tented portion  of  the  congregation;  and  in  speaking  of  them- 
selves, they  give  us  to  understand  that  a  controversy  arose 
in  the  congregation,  and  in  consequence  they  separated  into 
two  divisions,  one  adhering  to  the  minister,  Erby  and  the  in- 
truding elders  and  trustees,  aforesaid,  and  two  of  the  officers, 
whose  title  is  not  questioned;  and  the  other,  to  which  the 
appellants  belonged,  was  kept  in  due  and  legal  organization, 
by  those  elders  and  trustees^s^ho  had  been  deposed. 

The  appellants  complain  of  divers  irregularities  in  the  pro- 
ceedings of  those,  who  acted  with  the  minister,  in  the  trial  and 
expulsion  of  members  of  the  congregation,  and  also  of  officers. 
If  those  persons  were  here,  complaining,  in  a  proper  form,  of 
the  treatment  received  by  them,  it  would  be  difficult  indeed  to 
justify  or  excuse  all  the  acts  done  by  them,  ^*  for  the  good  con- 
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duct  and  government  of  the  members."  Bat  the  question  be- 
fore us  is  not;  with  what  abuses  of  power  and  acts  of  injustice 
either  of  these  divisions  can  be  chained?  but,  who,  at  the  time 
of  this  application,  and  at  this  time,  can  claim  in  virtue  of  the 
charter,  the  powers  which  it  is  said  have  been  abused  ? 

On  the  pait  of  the  appellants  it  is  insisted,  that  the  persons 
for  whom  they  have  been  accustomed  to  vote,  since  the  divi- 
sion spoken  of  in  the  petition  took  place,  were,  and  are  right- 
fully the  persons,  to  exercise  all  the  powers  conferred  upon  the 
pastor,  elders  and  trustees  of  the  congregation,  and  that  those 
in  office  during  this  time,  the  officers  de  faciOf  were  intruders. 

The  difficulties  to  be  encountered,  seem  to  have  suggested 
themselves  to  the  petitioners  themselves;  since  they  are  unable 
to  tell  us  in  what  precise  form  relief  can  be  extended  to  them. 
Obviously  it  is  not  sufficient  to  prove,  that  the  election  which 
took  place  in  January  1843,  was  not  holden  in  strict  conformi- 
ty to  the  charter,  because  it  is  to  be  presumed,  as  the  charter 
directs  it,  that  since  the  alleged  irregularity,  and  in  the  years 
1844,  1845, 1846  and  1847,  elections  of  those  officers,  who  are 
to  be  annually  appointed,  have  taken  place;  and  touching  the 
validity  of  any  of  these  subsequent  elections,  we  are  not  now 
to  enquire. 

Surely  those  who  were  elected  in  January  1847,  (if  that 
election  was  in  conformity  to  the  charter,)  are  not  to  be  dealt 
with  by  us  as  intruders,  because  it  may  appear,  that  the  elec- 
tion in  1843  was  not  valid;  and  must  have  been  so  adjudged  if 
its  validity  had  been  questioned,  at  a  proper  time,  and  in  a 
proper  way. 

The  question,  perhaps,  is  one  of  life  or  death  to  this  congre- 
gation, so  far  as  its  existence  or  prosperity  depends  upon  the 
existence  of  the  corporation.  On  both  sides  it  is  insisted,  that 
each  has  attempted  to  keep  up  the 'succession;  and  each  insists, 
that  the  other  has  been  unsuccessful  in  its  attempts;  and  if  it  be 
true,  that  for  the  alleged  irregularities,  the  election  by  the  peti- 
tioners, and  their  division,  was  void,  it  would  be  difficult  to 
prove  the  existence  of  a  legal  body  which  can  sue  or  be  sued; 
or  in  any  way  assert  title  to  the  property  belonging  to  this  cor- 
poration. 
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It  is  true;  the  appellants  contend^  not  only  thai  every  thing 
which  has  been  done  by  their  adversaries  is  illegal ,  but  that 
they  have  taken  care  to  do^  as  it  ought  to  be  done^  every  thing 
which  must  be  done,  in  order  to  a  valid  election.  But  thiS;  a 
reference  to  the  charter  will  show  to  be  utterly  untrue. 

It  is  assumed  by  both  parties^  that  the  election  in  January 
1842;  was  a  valid  election.  And  it  is  also  admitted ,  that  the 
vestry  then  chosen^  in  the  course  of  the  term  for  which  they 
were  chosen,  elected  the  defendant  JSrby  as  pastor  of  this  con- 
gregation,  and  to  continue  such  until  March  1843.  During 
this  term,  then,  the  congregation  was  supplied  with  a  pastor, 
who  was  undoubtedly  its  pastor,  and  would  have  been  such, 
although  there  had  been,  from  the  time  of  his  election,  not  one 
trustee,  or  elder  in  office,  under  the  charter  granted  by  the 
legislature. 

A  new  election,  according  to  the  provisions  of  the  charter,  of 
the  trustees  and  elders,  was  to  be  made  in  January  1843,  and 
it  seems  to  be  conceded,  that  two  elections,  de  facto,  took 
place.  The  appellants  say,  that  the  election  made  by  them, 
and  those  who  acted  with  them,  was  valid.  This,  however,  is 
impossible,  because  in  order  to  an  election  in  strict  conformity 
to  the  charter,  notice  of  that  election  must  be  given  the  Sunday 
previous,  by  the  president  of  the  vestry,  who  was  then  the 
Rev.  Mr,  Erh,  himself,  from  whom  the  appellants  had  sepa- 
rated. By  another  clause,  the  same  gentleman  was  the  only 
person  authorised  to  appoint  the  judges  of  the  election;  and  the 
nomination  of  double  the  number  of  the  trustees  and  elders,  to 
be  appointed  in  January  1843,  was  to  be  made  by  the  presi- 
dent, elders  and  trustees,  for  the  time  being."  This  organi- 
zation then,  can  claim  nothing  under  this  charter,  in  virtue  of 
their  organization.  It  seems  to  be  taken  for  granted  by  the 
appellants,  that  their  pastor,  trustees  and  elders,  are  not  in  pos- 
session of  the  propeity  of  the  corporation,  or  why  this  applica- 
tion? And  if  they  are  the  vestry,  dejure,  a  Mandamus ,  surely, 
is  not  the  proper  remedy.  The  object  of  a  writ  of  Manda- 
mus, we  are  told,  ^<  is  not  to  supersede  legal  remedies,  but 
only  to  supply  the  defect  of  them,  by  commanding  the  person 
to  whom  it  is  directed,  to  do  something,  which  it  is  supposed 
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he  is  bound  by  his  duty  to  do;  which  the  party  prosecuting  the 
writ  has  a  right  to  have  done;  and  for  which  the  appUcant  has 
no  other  specilSc  legal  remedy^  or  such  other  remedy  has  be- 
come obsolete."  Step.  Nisi  Prius,  2291.  Now,  if  the  alle- 
gation be  true,  if  by  these  petitioners,  and  others  of  the  congre- 
gations, there  was  at  the  time  of  the  application  ^^  lawful  dden, 
trustees  and  ministers,  as  aforesaid, — of  the  said  parsonage  and 
school  house,  and  stable;  and  of  all  other  property  of  said  cor- 
poration:"— ^surely  the  law  gives  them  other  and  complete 
remedies  against  those  who  hold  any  of  the  property;  and  they 
need  not  the  aid  of  a  writ  of  Mandamtts. 

If  any  of  their  privileges  as  members  of  the  corporation  have 
been  invaded,  then,  to  be  sure,  the  law  ought  to  afford  them 
an  ample  remedy;  but  the  law,  (see  Step.^  2323,)  says,  that 
-'one  writ  of  Mandamus  cannot  issue,  for  the  enforcement  of 
separate  claims." 

The  difficulty  of  discovering  in  what  way  retief  is  to  be 
afforded  to  these  petitioners,  seems  to  suggest  itself  to  them. 
They  claim  the  rights  of  members  of  this  congr^ation,  and  it 
no  where  appears  that  any  of  their  rights,  as  members,  have 
ever  been  questioned.  If  they  be  members,  they  may  have 
been  allowed  to  vote  at  the  recent  election  of  elders  and  trus- 
tees; and  may  have  elected  the  very  men,  whom  it  is  their 
desire  to  have  for  elders  and  trustees;  or  if  they  have  not,  the 
court  cannot  say  that  it  is  not  owing  to  the  circumstance,  that 
although  the  election  was  in  every  respect  regular,  they  were 
found  to  be  in  the  minority.  We  cannot  infer  from  the  account, 
which  they  themselves  give,  and  which  is  uncontroverted,  they 
have  not  separated  from  the  congregation,  (which  they  had  the 
power  to  do,)  or  that  they  would  again  be  members,  unless,  in 
some  way  or  other,  they  can  be  allowed  to  carry  back  with 
them,  their  own  pastor,  elders  and  trustees. 

It  is  argued,  that  the  acts  of  the  vestry  were  not  valid;  and 
in  order  to  be  valid,  they  must  be  the  acts  of  trustees  and  elders, 
dejure.  But  in  Vernon  Sodety  against  Hilly  6  Ooto,,  23,  it 
is  said,  that  the  trustees  of  a  religious  society,  though  they  are 
irregularly  elected,  are  in  colore  officii;  and  \st  Hail  N.  Yl  R£p. , 
191,  we  are  told,  tliat  where  the  trustees  of  a  religious  society 
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sue,  colore  officii^  the  defendant  cannot  object  to  (heir  right 
of  recovery,  upon  the  ground  that  they  were  not  trustees, 
without  showing,  that  proceedings  have  been  instituted  against 
ihem  by  government,  and  carried  on  to  judgment.  If  it  be 
alleged,  that  the  present  proceeding  is  the  proceeding  here 
alluded  to;  the  obvious  answer  is,  that  it  is  too  late  now  to 
question  the  legality  of  an  election  made  several  years  ago, 
when  the  term  for  which  the  election  was  made,  has  long 
since  expired.  It  cannot  be  pretended  in  this  case,  that 
the  defendants  are  to  be  considered  as  trustees,  virtute  electio- 
msy  in  1843,  when  each  party  insists,  that  a  valid  election  was 
made  in  1844;  and  neither  denies,  that  such  an  election  took 
place  in  184^,  1846,  and  1847. 

The  good  sense  of  the  decisions  before  alluded  to,  must 
be  obvious.  A  member  elect  of  the  legislature,  is  permitted 
to  retain  his  seat,  although  it  is  disputed;  and  is  permitted 
to  vote,  so  long  as  he  retains  his  seat;  and  by  his  single 
vote,  measures  of  great  importance  may  be  carried  or  defeated. 
It  may  afterwards  be  decided,  that  although  a  member  defacto^ 
he  was  not  de  jure:  that  another  candidate  was  duly  elected, 
and  was  in  truth  the  member  de  jure.  Yet  all  the  acts  and 
votes  of  the  former,  until  he  was  legally  ousted,  are  as  valid  as 
they  would  be  if  his  seat  could  not  be  contested. 

The  law  ought  to  be  strictly  obeyed;  but  it  is  possible  that 
its  directions  may  not  be  stricdy,  and  in  all  respects,  complied 
with;  and  yet  a  fair  election  may  be  had,  and  all  persons  who 
have  a  right  to  object,  may  be  satisfied  with  the  result. 

It  may  be  thought  that  there  are  reasons  of  state,  which  just- 
ify these  decisions,  in  regard  to  the  election  of  delegates  and 
senators,  and  governors,  but  do  not  furnish  precedents  for  our 
guidance,  in  deciding  cases  like  the  one  before  us.  To  this 
it  may  be  answered,  that  if  they  be  right  in  the  cases  alluded 
to,  then  it  must  be  absurd,  and  moreover,  it  would  be  wicked, 
to  depart  from  such  rules,  in  such  cases  as  the  present.  Is  it  to 
be  deemed  of  no  importance  in  this  christian  land,  that  houses 
of  public  worship  are  to  be  shut  up,  because  of  objections  like 
these?  or,  that  the  real  christian  portion  of  a  congregation  are 
prevented  by  injunction  and  MandamuSy  from  assembling 
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with  their  christian  brethren,  at  their  accustomed  place  of  pub- 
he  devotion? 

Corporate  rights^  and  the  litde  offices  which  the  incorporating 
act  create^  may  be  deemed  of  value  by  sorae^  who  rather  than 
be  defeated  in  their  wishes  in  regard  to  them,  will  disturb  the 
peace  of  a  congregation;  but  there  are  other  privileges  to  which 
others  are  entitled,  and  of  which  they  ought  not  to  be  deprived 
by  groundless  objections.  The  law  selects  the  persons  whose 
duty  it  is  to  give  the  notices,  and  make  the  nominations,  which 
it  directs.  It  ought  not  to  punish  others  for  their  omissions  of 
duty,  when  it  is  not  in  proof,  that,  by  reason  of  these  omissions, 
any  object  of  the  law  in  requiring  them,  is  frustrated.  If  the 
individuak  heretofore  holding  offices  in  this  corporation,  were 
not,  dejurey  they  were,  defactOj  trustees  and  elders,  and  their 
official  acts  in  1843,  must  not  be  questioned  at  this  late  period. 

But  even  if  there  was  in  the  election  in  1843  some  irregu- 
larity, still,  we  are  bound  in  deciding  this  case,  to  conclude 
that  the  elections  took  place,  and  that  the  persons  elected  were, 
de  facto y  trustees  and  elders  for  that  year;  gave  the  legal  notice, 
and  made  the  nominations  required  the  ensuing  year;  and  thai 
the  same  was  done  subsequently:  and  if  so,  then  ever  since  there 
have  been  trustees  and  elders  de  jure.  If  the  law  has  been 
obeyed  since  the  year  1843,  and  this  we  are  not  to  question, 
an  election  of  elders  and  trustees  has  been  recendy  made: — 
and  surely,  the  court  can  have  no  right  to  take  from  the  persons 
in  whom  the  law  yests  it,  the  property  of  this  corporation;  and 
give  to  others,  who,  perhaps,  were  the  legal  owners  of  it  in  the 
year  1842,  even  although  they  were  wrongfully  deprived  of  it 
then,  but  by  a  tide  which  was  determined  the  1st  of  January 

1843. 
These  views  of  the  subject  render  it  unnecessary  to  enquire, 

whether  in  the  trial  and  condemnation  of  individual  members 

and  officei's,  in  1842,  the  pastor  and  his  vestry  acted  according 

to  law?    Nor  is  it  necessary  to  express  an  opinion  upon  many 

of  the  points  decided  by  the  court  below.     The  judgment  is 

affirmed,  because,  even  if  the  parties  were  once  entitled  to  it, 

it  is  too  late  now  to  order  a  peremptory  Mandamus, 

JUDGMENT   AFFIRMED. 
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William  H.  Brawner^  and  Mary  C.  Brawner,  his  wife, 
vs.  Elkanah  F.  Franklin,  Joseph  H.  Franklin  and 
Sarah  Franklin. — December  1846. 

F  purchased  of  M  and  S,  their  interest  in  a  tract  of  land;  and  took  from  S, 
then  an  infant,  a  bond  of  conveyance,  with  security,  for  the  land,  condition- 
ed to  convey,  at  a  time  after  she  came  of  age.  All  the  purchase  money 
was  paid,  and  F,  who  had  gone  into,  remained  in  possession;  when  S  came 
of  age,  she  refused  to  ratify  the  sale,  execute  a  deed,  or  repay  the  purchase 
money,  but  brought  ejectment  in  the  name  of  herself  and  husband,  to  re. 
cover  possession  of  her  undivided  interest.  Held  :  that  she  was  not  liable 
to  be  restrained  by  injunction. 

The  answer  of  one  of  the  co-defendants,  the  security  in  the  bond  of  convey- 
ance, disclosed  the  fact,  that  the  purchase  money  for  the  land  had  been  paid 
to  the  husband  of  S,  by  the  complainant,  after  his  marriage.  Held  :  if 
such  were  the  case,  he  could  be  restrained,  from  recovering  the  land  sold,  at 
law,  during  his  life  time;  and  that  the  cause  ought  to  be  remanded,  to  g^ive 
the  complainant  an  opportunity  of  amending  his  bill,  and  claiming  an 
injunction  against  the  husband  and  wife,  during  the  life  of  the  husband. 

It  is  a  general  principle,  as  well  at  law  as  in  equity,  that  no  person  under  the 
age  of  twenty-one  years,  is  competent  to  make  a  binding  contract,  unless  it 
be  for  necessaries. 

No  executory  contract  by  him  bona  fide  entered  into,  during  minority,  unless 
coniirmed  after  arriving  at  years  of  maturity,  can  be  decreed  to  be  specifi- 
cally performed  by  a  court  of  equity;  or  enforced  in  a  court  of  law. 

Nor  in  the  absence  of  such  confirmation,  when  pursuing  his  legal  rights  in  con- 
travention of  such  contract,  can  the  infant  be  restrained  from  so  doing,  by 
a  court  of  equity  Interposing  a  prohibition  by  way  of  injunction. 

Such  an  interference,  to  restrain  the  violation  of  a  contract,  is  only  warrant- 
ed where  the  contract  \b  susceptible  of  enforcement  in  a  court  of  law,  or 
in  a  court  of  equity. 

An  adult  cannot  enforce  an  executory  contract  with  an  infant,  upon  which 
the  former  has  advanced  the  consideration,  nor  recover  it  in  an  action  of 
assumpsit,  where  the  specific  and  identical  consideration  has  been  parted 
with,  by  the  infant. 

If  the  infant  have  already  advanced  money  upon  a  contract,  which  is  execu- 
tory upon  the  part  of  the  adult,  he  cannot  disafl&rm  it,  and  sue  the  other 
party  for  the  advance,  whenever  it  was  paid  on  a  valuable  consider ation^ 
which  has  been  partially  enjoyed,  and  especially,  if  he  had  received  the 
benefit  of  his  contract. 

Where  a  bill  for  an  injunction  states  no  proper  ease,  and  it  is  not  aided  by  the 
answers,  tmder  the  act  of  1835,  chap.  380,  the  court  may  either  dissolve 
the  iiyunction  and  remand  the  cause,  or  dismiss  the  bill;  but  if  it  appears 
to  the  court,  that  although  the  injunction  was  properly  dissolved,  yet  the 
complainant  may  have  relief  by  amendment,  it  will,  after  dissolving  the 
injunction,  remand  the  cause  for  amendment  and  further  proceedings. 
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Appeal  from  the  Equity  side  of  Charles  county  court. 

On  the  3 1st  October  1844,  the  appellees  filed  their  bill,  alleg- 
ing; that  Elkanak  Franklirif  the  father  of  E.  P.  and  J.  H.y 
and  the  husband  of  Sarah ^  died  in  the  year  1840,  leaving  the 
appellees,  his  widow  and  children,  alive,  and  also  Mary  E. 
Pranklifiy  his  daughter.  The  said  E.  P.,  by  his  last  will, 
devised  all  his  real  estate,  called  by  the  name  of  ^^  Three  fib- 
terSf^^  to  his  three  sons,  to  wit,  E.  F.,  /.  H.  and  P.  E.  P, 
Before  the  death  of  the  said  E,  F.^  the  said  P.  E.  P.  died, 
and  his  legal  representatives  are  two  of  the  complainants  in 
this  bill,  to  wit,  E.  P,,  and  /.  H.,  and  his  sister,  M.  E.  P.; 
that  the  said  E.  jP.,  during  his  life  time,  that  is  to  say,  in 
the  year  1839,  purchased  a  part  of  the  tract  of  land  called 
the  <' Three  Sisters,''  from  M.  P.  Speake  and  Mary  C. 
Speakey  who  held  the  said  parcel  of  land  as  tenants  in  com- 
mon. That  the  said  Margaret  P.  Speakey  executed  to  the 
said  E.  1^.,  an  absolute  deed  for  all  her  undivided  interest  in 
the  said  premises^  but  that  the  said  M.  C.  S.y  being  vnder 
the  age  ^twenty-one  years,  executed  her  bond  jointly  with, 
&c.,  Bennett  Dyson  as  her  surety,  conditioned,  that  the  said 
M.  C.  S.  should,  on  or  before  the  20th  January  1842,  execute 
a  deed  conveying  title  to  the  undivided  interest  of  the  said  M. 


i9 


O.  s.y  in  B.  part  of  a  tract  of  land  called  the  ^'  Three  Sisters,^ 
lying.  Sec.  At  which  said  time  mentioned  in  said  bond,  the 
said  M.  C.  S.  would  have  passed  the  period  of  her  minority. 
That  the  whole  of  the  purchase  money  for  the  said  undivided 
interest  of  the  said  M.  C.  S.y  in  the  said  land,  had  been  paid, 
on  the  19th  day  of  September,  in  the  year  1839,  that  before 
the  time  when  said  deed  was  to  have  been  given,  to  wit,  the 
20th  of  January  1842,  the  said  M.  C.  iS.  intermarried  with  a 
certain  William  H.  Brawner y  and  that  the  said  W.  H.  B., 
and  the  said  Mary  C,  now  altogether  refuse  either  to  give 
and  execute  a  good  and  valid  deed  to  the  heirs  of  the  said  £. 
P.y  in  conformity  to  the  conditions  of  the  said  bond  of  the  said 
M.  C.  S.y  or  to  pay  back  to  the  said  heirs  the  said  purchase 
money,  which  has  been  heretofore  paid  for  the  undivided 
interest  of  the  said  Mary  C,  in  the  said  parcel  of  ground;  that 
the  said  W.  H.  B.  and  Mary  C,  his  wife,  have  instituted  an 
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action  of  ejectmeDt  in  Charles  county  court,  against  your  com- 
plainants, for  the  recovery  of  the  undivided  interest  of  the  said 
Mcary  C,  in  the  said  part  of  a  tract  of  land  called  the  ^^  Three 
Sisters y^^  add  for  the  conveyance  of  which  her  bond  was 
given.  Prayer  for  decree,  that  a  deed  should  be  given  to  the 
heirs  of  the  said  E.  F,,  in  conformity  to  the  bond  of  the 
said  M.  C.  S.y  or  that  the  obligors  in  the  said  bond,  shall 
^y  back  to  the  heirs  of  the  said  E.  JP.,  the  money  heretofore 
|)aid  for  the  purchase  of  said  land,  with  interest;  for  such  other 
and  further  relief  as  their  case  may  require;  for  writ  of  injunc- 
tion,  to  the  said  W.  H.  B.  and  M,  C,  his  wife,  to  stay  all 
proceedings^  whatsoever,  in  the  aforesaid  action  of  ejectment, 
&c.;  subpoena,  d&c.,  against  William  H,  Brawner j  Mary  C, 
his  wife,  and  Bennett  Dyson, 

With  this  bill  were  filed  the  various  instruments  referred  to 
in  it. 

^^The  condition  of  the  obligation  of  Mary  C.  Speaks 
and  Bennett  Dyson,  was  such,  that  if  the  above  bound  Mary 
C  SpecACf  shall  and  do,  on  or  before  the  20th  January  1842, 
make,  execute  and  acknowledge,  such  act,  deed,  or  convey- 
ance, which  shall  be  needful  for  conveymg,  assuring,  trans- 
ferring,  establishing  and  confirming,  unto  the  said  Elkanah 
FVankliny  his  heirs  and  assigns,  a  good,  pure,  absolute  estate, 
in  fee  simple,  clear  of  all  incumbrances,  of,  in  and  to  her  un- 
divided interest  in  and  to  a  part  of  a  tract  or  parcel  of  land, 
situate,  &c.,  and  called  ^The  Three  Sisters ^^  originally  a 
part  of  Cffiristian  Temple,  Manor,  Hard  Frosty  and  Tayhr^s 
Thicket y  containing,  &c.,  tc^ther  with  the  improvements  and 
appurtenances  thereunto  belonging,  then  this  obligation  to  be 
void,  and  of  none  effect,  else  in  full  force  and  virtue  in  law.'' 

At  the  foot  of  the  bond  was  written : 

'^Received,  19th  day  of  November  1839,  of  Elkanah  Frank- 
liny  by  the  hand  of  Francis  E.  DwiningioUy  the  amount  of 
the  above  bond,  say,  two  hundred  and  fifty  dollars,  for  the  use 
o{ Mary  C.  Speake.  Bennett  Dyson." 

At  August  court  1844,  the  writ  of  injunction  was  ordered 
as  prayed. 

59  V.4 
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The  answer  of  William  H,  Brawner  and  Mary  C,  his 
wife,  alleged :  that  the  said  Mary  C.  while  an  infant,  and  so 
young  as  to  be  entirely  incapable  to  understand  in  a  i»'oper 
manner,  any  matters  of  business  appertaining  to  sale  of  real 
estate,  and  entirely  unacquainted  with  the  value  of  land,  and 
being  also  without  a  guardian,  was  induced,  during  her  minor- 
ity as  aforesaid,  by  representations  made  to  her  by  a  certain 
FVancis  E.  Dunnington  and  others,  to  agree,  that  the  said  P. 
E.  D,  should  make  sale  of  her  interest  in  said  land;  that  said 
P,  E.  />.  did  sell  at  private  sale  said  land  to  a  certain  Cfeorge 
Dunnington,  his  son;  and  said  G.  D.  afterwards  resold  (he 
said  land  to  the  said  Elkanah  Pranklin,  mentioned  in  said  bill. 
That  said  G.  D.  at  the  time  of  the  sale  of  the  said  land  by  him 
to  the  said  E.  F,,  reserved  to  himself  the  privilege  and  right 
of  cutting,  and  carrying  away  and  disposing  of,  as  he  thought 
proper,  all  the  wood  upon  said  land;  selling  to  said  P.  the  soil 
alone,  and  reserving  to  his  own  use,  the  whole  of  the  wood 
and  timber  then  upon  the  land.     That  the  said  Mary  C.  re- 
ceived,  or  the  said  Bennet  Dyson,  for  her  use,  from  the  said 
P.  E.  D,y  the  sum  of  two  hundred  and  fifty  dollars,  for  her 
interest  in  said  land.     That  said  Mary  C,  while  an  infant,  as 
aforesaid,  signed  the  bond  made  a  part  of  complainant's  bill; 
although  so  young  at  the  time,  and  unacquainted  with  such 
transactions,  as  to  be  entirely  ignorant  of  the  character  of  the 
instrument  she  was  signing.     That   these  defendants  have 
understood  and  believe,  that  said  bond  remained  in  the  posses- 
sion of  said  Prancis  E.  or  George  Dunnington,  up  to  the  time 
of  the  institution  of  the  ejectment  suit  mentioned  in  said  bill; 
and  although  said  bond  was  given  and  executed  to  E.  P. 
by  name,  the  said  Mary  C,  had  no  transaction  about  said  sale 
or  land  with  the  said  E.  P.,  the  whole  matter,  as  far  as  she  was 
concerned,  being  transacted  with  the  said  P.  E.j  that  the  said 
tract  of  land,  while  in  the  possession  of  the  eaid  Mary  C, 
tenant  as  aforesaid,  and  before  the  sale  thereof  was  made,  as 
aforesaid,  was  heavily  wooded;  and  that  the  chief  value  of  said 
land  consisted  in  the  large  quantity  of  wood  and  timber  upon 
it;  that  said  land  lies  very  near,  or  borders  on  the  Potomao 
River,  and  is  very  convenient  to  ship  wood  to  the  market  of 
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-the  District  of  Columbia;  that  the  said  land  thus  covered  with 
wood,  was  chiefly  valuable  on  account  of  the  wood  thereon; 
that  the  interest  of  said  Mary  C  in  said  land,  was  worth  a  great 
deal  more  than  the  sum  received  by  her,  while  the  land  was 
covered  with  wood.  That  the  said  G.  D,  in  accordance  with 
the  right  he  reserved  to  himself,  at  the  time  of  the  sale  by  him 
io  said  Frankliny  has  cut  and  carried  away  the  greater  part  of 
the  wood  from  said  land;  and  these  defendants  have  been  in- 
formed and  believe,  that  he  is  still  engaged  in  cutting  and  carry- 
ing away  the  residue  of  the  said  wood  still  remaining  upon  the 
said  land;  that  the  value  of  the  wood  thus  cut  and  carried 
away  by  said  O.  D,  is  much  more  than  the  whole  amount  re- 
ceived by  said  Mary  C,  and  her  sister,  Margaret  F.y  for  their 
interest  in  said  land.  ThcU  said  E.  F.  kneWy  at  the  time  he 
purchased  said  land  from  said  Z>.,  that  said  Mary  C.  was  an 
infant,  and  incapable  to  execute  a  valid  deed;  and  that  said 
Dtmnington  had  purchased  said  land,  or  her  interest  therein, 
from  said  Mary  C,  while  an  infant,  as  aforesaid;  that  these 
defendants  would  be  willing  to  refund  the  $250,  received  by 
the  said  Mary  C.  if  the  said  land  could  be  restored  to  them  in 
the  same  state  that  it  was  at  the  time  said  Mary  C.  was  in- 
duced to  consent  to  the  sale  aforesaid;  but  they  are  not  willing 
to  payback  the  $250,  and  take  the  land  as  it  now  stands,  since 
all  that  made  the  land  valuable,  the  wood  and  timber,  has 
been  taken  off  said  land.  These  defendants  therefore  consider 
that  advantage  was  taken  of  the  infancy  and  inexperience  of 
said  Mary  C,  in  inducing  her  to  consent  to  the  sale  of  said 
land  for  much  less  than  its  real  value,  and  much  less  than  said 
land  would  have  brought,  if  put  up  at  public  sale,  at  a  time 
when  she  was  ignorant  of  the  value  of  said  land;  and  that  a 
large  profit  was  made  upon  the  resale  of  said  land;  all  which  is 
against  equity,  and  which  operated  as  a  fraud  upon  said  Mary 
C;  that  said  Mary  C.  at  the  time  of  the  sale,  as  aforesaid,  was 
an  infant,  and  under  the  age  of  twenty-one  years,  that  is  to  say, 
of  the  age  of  seventeen  years,  or  thereabouts;  all  which  prem- 
ises these  respondents  plead,  and  rely  on,  as  a  sufiicient  bar 
and  answer  to  the  said  complainants  bill;  and  they  pray  that 
the  injunction  be  dissolved,  &c. 
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The  answer  of  Bennett  Dyson  alleged,  that  the  said  Mary 
C.y  while  an  infant  as  aforesaid,  was  induced,  principally 
by  the  representations  of  a  certain  Francis  E.  Dunmngton^ 
to  consent  that  said  F,  E.  D.  should  sell  said  land;  thai 
said  F.  E.  did  sell  said  land  to  his  son,  6.  D.,  and  that  said 
G.  D.  afterwards  resold  the  same  to  said  E.  F.;  that  said  F. 
E.  paid  to  this  respondent  the  sum  of  five  hundred  dollars,  for 
the  use  of  said  Margaret  F.  and  Mary  C;  and  this  respond- 
ent has  since  paid  the  said  sura  of  money  to  fhe  respective 
husbands  of  the  said  Mary  C.  and  Margaret  F.^  who  have 
since  married,  to  wit,  the  sum  of  two  hundred  and  fifty  dol« 
lars,  to  the  said  William  H.  Brawner y  and  the  sum  of  two 
hundred  and  fifty  dollars  to  Robert  W.  Hanson^  the  husband  of 
Margaret  F.;  that  this  respondent  did  sign  the  said  bond,  made 
a  part  of  complainant's  bill,  supposing  that  the  said  Mary  C. 
would  ratify  said  sale  when  she  should  arrive  at  the  age  of  twen- 
ty-one years;  that  the  whole  of  this  transaction  was  with  said 
Francis  E.,  although  the  said  Elkanah  Franklin* s  name  is 
the  obligee  in  said  bond.  That  this  respondent  knew  nothing 
of  the  value  of  said  land  at  the  time  of  the  sale  as  aforesaid;  but 
supposed  from  the  representations  of  said  Francis  E.  and 
others,  that  it  would  be  advantageous  to  the  said  Mary  C  and 
Margar^  F.  that  said  land  should  be  sold,  and  he  was  there- 
by induced  to  aig|i  said  bond  as  security,  as  aforesaid,  and 
as,  &c. 

Upon  the  bill  and  answers,  the  defendants,  Braumer  and 
wifCy  moved  the  county  court  to  dissolve  the  injunction,  and 
dismiss  the  complainant's  bill,  which  that  court  refused  to  do; 
and  they  appealed  to  this  court. 

The  cause  was  argued  before  Dobjbey,  Spenc^  and  A(A&r 

TIN,  J. 

By  J.  Johnson  and  C.  McLean,  for  the  appellants,  and 
By  Causin  and  Randall,  for  the  appellees. 

Dorset,  J.,  delivered  the  opinion  of  this  court. 

It  is  a  general  and  well  setded  principle,  as  well  at  law  as  in 
equity,  that  no  person  under  the  age  of  twenty-one  years,  is  com- 
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petent  to  make  a  contract^  bioding  upon  him,  unless  it  be  for 
^^necessaries."  Until  his  arrival  at  that  age,  the  law  presumes 
his  incompetency  to  protect  his  interests,  and  manage  his  own 
concerns;  and  therefore  casts  around  him  its  protection  and 
guardianship,  as  to  all  his  contracts.  No  executory  contract,  by 
him,  bona  fide y  entered  into,  during  his  minority — unless  con- 
firmed by  him  after  arriving  at  years  of  maturity— -can  be  decreed 
to  be  specifically  performed,  by  a  court  of  equity;  or  enforced,  in 
a  court  of  law.  Nor,  in  the  absence  of  such  confirmation,  when 
pursuing  his  legal  rights,  in  contravention  of  such  contract,  can 
he  be  restrained  from  so  doing,  by  a  court  of  equity  interposing 
a  prohibition,  by  way  of  injunction.  Such  an  interference,  to 
restrain  the  violation  of  a  contract,  is  only  warranted,  where  the 
contract  is  susceptible  of  enforcement  in  a  court  of  law;  or  in  a 
court  of  equity.  In  the  ease  before  us,  neither  the  contract,  as 
disclosed  by  the  bill,  or  as  shewn  by  the  bill  and  the  answer 
^f  Brawner  andmfe^  when  opposed,  as  it  is,  by  the  defence  of 
infancy,  can  be  of  any  avail  to  the  complainants,  either  at  law 
or  in  equity.  It  would  thence  seem  to  follow,  that  the  iujuncr 
tion,  which  has  issued,  ought  to  be  dissolved;  and  that  the  bill 
should  be  dismissed:  no  equity  appearing,  to  entitle  the  com- 
plainants to  the  relief  they  have  sought.  But  it  is  insisted,  that 
although  the  right  to  a  specific  performance  cannot  be  esta- 
blished, nor  a  continuance  ot  the  injunction  be  granted,  as 
ancillary  thereto,  yet,  that  the  injunction  to  stay  proceedings  at 
law,  ought  to  be  continued,  until  the  purchase  money  paid  for 
the  land  has  been  repaid  by  Brawner  and  wife.  In  support 
of  such  a  position,  no  sufficient  authority  has  been  referred  to: 
and  it  is  believed  that  none  can  be  found.  It  would  be  at  war 
with  the  whole  theory  of  the  law,  as  respects  the  invalidity  of 
contracts  by  infants.  The  kw  imputes  to  an  infant,  an  inca- 
pacity to  assume  responsibilities^  or  incur  debts,  unless  it  be  for 
necessaries;  and  denies  to  him  a  legal  capacity  to  borrow  money, 
because  he  is  incompetent  to  make  of  it,  an  advantageous  or 
judicious  application.  But  establish  the  doctrine  now  contend- 
ed for,  and  what  is  the  necessary  result?  Why,  that  the  whole 
policy  of  the  law,  as  to  infantile  incompetency  to  sell,  waste, 
and  dispose  of  their  property  and  estates,  is  frustrated  and  anni- 
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hilated:  the  alleged  guardianship  and  protection  thrown  around 
them  by  the  law^  is  a  mere  mockery,  existing  but  in  name. 
An  infant  may  sell  his  patrimonial  estate;  prodigally  waste  the 
purchase  money,  in  extravagance,  gambling,  and  dissipation; 
and  if,  when  arrived  at  years  of  maturity  and  discretion,  he  dis- 
aflSrm  the  contract,  and  sues  at  law  for  the  recovery  of  his  pro- 
perty, a  court  of  equity  will,  by  injunction,  arrest  the  arm  of 
the  law,  and  say  to  him,  before  you  shall  further  assert  your 
claim  to  your  estate,  you  must  repay  to  the  purchaser  all  the 
money  you  have  received  from  him.  And,  upon  the  same 
principle,  an  infant  Vho  borrows  money,  and  mortgages  his 
estate  to  secure  its  repayment,  and  after  arriving  at  full  age, 
and  disaffirming  his  act,  seeks  at  law  the  reclamation  of  his  pro- 
perty, in  chancery  he  will  be  enjoined  from  all  other  further 
proceedings  at  law,  in  the  assertion  of  his  rights.  And  if  there 
be  reason,  consistency  or  justice  in  the  proceedings  of  a  court 
of  equity,  whenever  he,  who  when  in  infancy  has  contracted  a 
debt,  and  being  sued  for  it  at  law,  sets  up  infancy  as  a  defence 
to  the  action,  a  court  of  equity  should  interpose  by  way  of  in- 
junction, and  prohibit  his  thus  defending  himself,  until  he 
has  restored  to  his  creditor,  that  which  he  received  as  the  con- 
sideration of  his  indebtedness.  Under  such  a  system  of  equity 
jurisprudence  as  this,  the  only  difference  between  an  adult,  and 
an  infant  mortgagor,  seeking  a  redemption  of  their  property^  is 
this,  the  former  goes  into  chancery,  voluntarily,  as  a  complain- 
ant; the  latter  is  dragged  in,  compulsorily,  as  a  defendant. 
When  there,  the  protection  and  relief  extended  to  each,  is  sub- 
stantially the  same.  To  such  a  repudiation  of  all  material  dis- 
crimination, between  the  contracts  of  infants  and  adults,  this 
court  is  not  prepared  to  subscribe. 

In  reviewing  the  decisions  upon  the  subject.  Justice  Story 
appears  to  have  arrived  at  correct  results.  In  page  26,  section 
42,  of  Story  on  ConiractSy  he  states,  that  ^^the  true  rule 
seems  to  be,  that  when  articles  are  furnished  to  the  infant, 
which  do  not  come  within  the  definition  of  ^necessaries,'  and 
which  are  consumed  or  parted  with;  or  when  money  is  lent, 
which  is  expended  by  the  infant;  that  the  other  party  has  no 
remedy  to  recover  an  equivalent  for  the  goods,  or  the  money: 
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the  specific  consideration  given  by  him,  being  parted  with,  or 
not  being  capable  of  return.  But  wherever  that  specific  con- 
sideration, whatever  it  be,  exists,  and  remains  in  the  hands  of 
the  infant  at  the  time  of  his  disaffirmance  of  the  contract,  and 
is  capable  of  return,  the  infant  is  bound  to  give  it  up;  and  he 
is  treated  as  a  trustee  of  the  other  party,  if  the  contract  be  made 
originally  in  good  faith.  The  ground  of  such  a  distinction  is, 
that  in  the  first  case,  the  goods  or  money  cannot  be  returned; 
and  to  make  the  infant  liable  therefor,  in  damages,  merely  be- 
cause they  had  been  used  by  him,  would  be  to  deprive  him  of 
his  privilege  of  affirming,  or  avoiding,  his  contract."  And  in 
page  27,  section  43,  of  the  same  book,  it  is  stated,  that  ^^  every 
person  deals  with  an  infant  at  arms  length,  at  his  own  risk, 
and  with  a  party  for  whom  the  law  has  a  jealous  watchfulness. " 
But  although  an  adult  cannot  enforce  an  executoi'y  contract, 
upon  which  he  has  advanced  the  consideration,  nor  recover  it 
in  an  action  of  assumpsit,  where  the  specific  and  identical  con- 
sideration has  been  parted  with  by  the  infant;  yet  this  rule 
operates  in  some  measure  reciprocally;  for  if  the  infant  have 
already  advanced  money  upon  a  contract,  which  is  executory 
on  the  part  of  the  adult,  he  cannot  disaffirm  it,  and  sue  the 
other  party  for  the  advance,  whenever  it  was  paid  on  a  valua- 
ble consideration,  which  has  been  partially  enjoyed;  and  espe- 
cially, if  he  had  received  the  benefits  of  his  contract. 

The  complainants,  by  tlie  statements  in  their  bill,  having 
failed  to  shew  themselves  entitled  to  an  injunction,  or  any  equi- 
table relief  whatever;  and  the  defectiveness  of  their  bill  being 
wholly  unaided  by  tbe  admissions  in  the  answer  of  Brawner 
and  wife  J  the  court  below  might  have  granted  the  motion  of 
the  appellants  to  dissolve  the  injunction,  and  dismiss  the  bill 
filed  by  the  appellees,  without  giving  to  them  any  serious  cause 
of  complaint. 

That  the  answer  of  the  co-defendant,  Dyson,  is  no  evidence 
against  Brawner  and  wife,  is  so  conclusively  settled  by  repeat- 
ed adjudications  of  this  court,  that  it  is  unnecessary  to  refer  to 
them  in  the  decision  of  such  a  question.  This  court,  therefore, 
might  content  itself  with  a  simple  reversal  of  the  decision  of  the 
court  below^  and  passing  a  decree  dissolving  the  injunction,  and 
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dismissing  the  bill  of  complaint.  But  seeing  from  the  answer, 
that  if  the  case  be  remanded  to  the  county  court,  the  complain- 
ants may,  by  an  amended  bill,  possibly,  nay,  probably,  shew 
themselves  entitled  to  an  injunction  against  J^rawner  and  wife y 
to  stay  their  proceedings  at  law,  during  the  life  of  WiUiani  H, 
Erawrier]  this  court  will  sign  a  decree  reversing  the  decision  of 
the  county  court,  and  dissolving  the  injunction;  and  remand- 
ing the  case  to  the  county  court  as  a  couh  of  equity,  that  such 
further  proceedings  may  be  had  therein,  by  wiay  of  amendment, 
or  otherwise,  as  may  be  necessary  to  prepare  the  case  for  a  final 
decree  upon  its  merits. 

JtJDGMENT  REVERdBfD  AND  CAUSE  REMANDED. 


Christopher  Geiger,  and  Joseph  and  Edward  Pat- 
terson, ET  AL.,  vs.  Richard  Green. — December  1846, 

Where  the  object  of  a  bill  in  equity  is  to  obtain  specific  performance  of  a 
dontract,  and  tlie  writ  of  injunction  is  prayed  for  only  to  protect  the 
property,  the  subject  of  the  contract,  against  the  wrongful  acts  of  the 
defendant,  pending  the  contest,  and  until  the  right  to  specific  perform- 
ance shall  be  determined,  that  writ  cannot  be  maintained,  unless  the  case 
presented  by  the  bill,  would  authorise  a  court  of  equity  to  enforce  the 
contract. 

Specific  performance  of  a  contract,  is  not  a  matter  of  right  in  the  parties, 
but  depends  upon  the  sound  and  reasonable  discretion  of  the  court;  is 
granted  or  withheld  according  to  the  circumstances  of  the  case;  and  the 
court  must  be  satisfied,  that  the  contract  sought  to  be  enforced  is  fair,  just, 
and  reasonable,  equal  in  all  its  parts,  and  founded'  on  an  adequate  con- 
sideration. 

0  granted  to  R,  **  the  privilege  of  digging  and  moving  the  ore  on  that  part  of 
my  (O's,)  place,  joining  W  and  P%  at  twenty-five  cents  per  ton,  for  the 
privilege  of  ground;  leave  also  to  build  a  house  on  said  land,  the  workman- 
ship to  cost,  &c.,  the  materials  to  be  got  on  my  (0*8,)  land,  at  R*»  expense." 
This  confers  the  mere  privilege  of  digging  ore;  is  not  compulsory;  imposed 
no  corresponding  obligations  on  J2,  who  might  refuse  to  work  the  mine,  and 
0  could  not  oblige  him  to  work  it.  It  contains  no  mutual  or  reciprocal 
engagements,-and  cannot  be  specifically  enforced  in  equity:  consequently 
there  was  no  ground  for  granting  or  continuing  an  injunction  upon  its  stip- 
ulations. 

Upon  an  appeal  against  continuing  an  injunction,  if  the  Court  of  Appeals 
perceives  that  the  complainant  has,  and  can  have,  no  equity  at  final  heating, 
the  bill  will  be  dismissed. 
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Appeal  ^m  the  Court  of  Chancery. 

On  the  8th  July  1846,  Richard  Oreen  relying  upon  the  fol- 
lowing agreement,  to  wit : 

"Baltimore  County,  10/A  December  1838. 

"I  hereby  grant  to  Richard  Oreen,  the  privilege  of  digging 
and  moving  the  ore  on  that  part  of  my  place  joining  WUderson 
and  Price^Sy  at  twenty-five  cents  per  ton  for  the  privilege  of 
ground ;  leave  also  to  build  a  house  on  said  land,  the  workman- 
ship to  cost  $100,  the  materials  to  be  got  on  my  land,  at  said 
Qreen^s  expense.  "Charlotte  C.  D.  Owings. 

"JSm.  W.  Owings.^^       "Richard  Green.*' 

Filed  his  bill,  setting  forth  the  same;  that  in  virtue  thereof, 
he  entered  upon  the  land  of  the  said  C  C  D.  O.,  and  dug 
large  quantities  of  ore  therefrom,  and  paid  her  for  the  same; 
and  should  have  continued  to  raise  ore  therefrom,  but  for  an 
accidental  mental  affliction,  which  rendered  him  incapable  of 
attending  to  business;  that  while  he  was  so  incapacitated, 
Chrisiopfier  Geiger,  acting  on  behalf  of  himself  and  others, 
&c.,  represented  to  C  C.  D.  O.,  that  the  appellee  had  aban- 
doned his  contract,  and,  by  misrepresentation,  induced  the 
said  O.  C.  Z>.  O.  to  enter  into  some  arrangement  to  sell  to 
the  said  (7.  O.  and  others,  a  portion  of  the  lands  comprised  in 
her  agreement  with  him;  that  Oeiger  and  his  partners  had 
full  notice  of  the  agreement,  &c,,  with  the  appellee,  when 
they  made  their  agreement;  that  the  said  C  O.  and  partners, 
are  now  raising  ore,  and  unless  restrained,  will  deprive  the  said 
jR.  (?.  of  all  benefit  of  his  contract.     Prayer,  for  subpoena. 

The  county  court,  (Archer,  C.J.,)  awarded  an  injuncti<»i, 
on  bond  being  filed. 

The  answer  of  C.  C.  D.  Owings  admitted  the  bill 

After  the  coming  in  of  the  other  answers,  none  of  which 
denied  t/te  contract  relied  upon  in  the  bill,  nor  notice  of  the 
existence  of  some  agreement  between  the  said  C  C  D.  O. 
and  Richard  Oreeuy  but  did  deny  all  misrepresentation  chaiged 
in  the  bill,  a  motion  was  made  to  dissolve  the  injunction.  This 
motion,  the  chancellor,  (Bland,)  on  the  5th  November  1846, 
overruled,  and  continued  the  injunction  until  final  hearing. 

The  defendant  appealed  to  this  court. 
60  V.4 
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The  cause  was  argued  before  Dorset,  Spence^  Magbu- 
d£R  and  Martin,  J. 

By  Otho  Scott  and  John  Nelson  for  the  appellants,  and 
By  Meredith  and  Reverdy  Johnson  for  the  appellees. 

Martin,  J.,  delivered  the  opinion  of  this  court. 

This  case  comes  before  us  by  an  appeal  from  an  order  of 
Baltimore  county  court,  as  a  court  of  equity,  granting  an  in- 
Junction  restraining  the  appellants  from  digging  iron  ore  on 
certain  lands  in  that  county,  and  also  from  an  order  passed  by 
the  court  of  chancery,  to  which  the  cause  was  transferred,  con- 
tinuing the  injunction  until  final  hearing,  and  presents  for  our 
consideration  the  meaning  and  operation  of  the  agreement  of 
the  10th  of  December  1838. 

This  contract,  which  appears  to  have  been  executed  by 
Charlotte  C.  D.  Omngs  and  the  appellee,  is  in  these  words : 

^^I  hereby  grant  to  Richard  Chreen^  the  privilege  of  digging 
and  moving  the  ore  on  that  part  of  my  place  joining  Wilder- 
^on'^and  Price^s,  a.i  twenty-five  cents  per  ton,  for  the  privil^[e 
of  ground;  leave  also  to  build  a  house  on  said  land,  the  work- 
manship to  cost  one  hundred  dollars,  the  materials  to  be  got  on 
my  land,  at  said  Oreen^s  expense." 

The  original  bill,  after  reciting  this  contract,  and  alleging^ 
that  the  complainant  had  dug  under  it,  a  considerable  quantity 
of  ore,  and  was  arrested  in  his  operations  by  an  affliction  which 
incapacitated  him,  till  within  about  four  months  before  the 
institution  of  the  suit;  and  that  during  that  period,  an  arrange- 
ment was  accomplished,  through  misrepresentation,  by  Chris- 
topher  Geiger y  in  behalf  of  himself  and  the  other  defendant, 
with  Charlotte  C  D.  OwingSy  for  a  portion  of  the  lands  cover- 
ed by  the  contract  of  the  10th  of  December  1838,  of  which 
Oeiger  had  notice;  and  that  the  defendants  were  engaged  in 
raising  ore  on  this  land,  seeks  a  specific  performance  of  the 
agreement,  and  prays,  that  the  defendants  may  be  restrained 
from  raising  and  removing  the  ore. 

On  the  27th  of  July  1846,  tiie  complainant  filed  a  supple- 
mental bill,  which  contains  a  narration  of  the  facts  set  forth  in 
the  original  bill,  without  any  material  variation,  but  supplies 
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an  important  omission  in  the  first  bill,  by  praying  specifically 
for  the  writ  of  injunction.  This  bill  was  supported  by  (he  affi- 
davit of  the  complainant,  and  a  bond  having  been  given,  as 
required  by  the  court,  an  injunction  was  ordered,  on  the  24tb 
of  July  1846. 

It  is  apparent,  from  an  examination  of  these  bills,  that  the 
object  and  purpose  of  the  complainant,  was  to  obtain  a  specific 
performance  of  the  agreement  of  the  10th  of  December  183S, 
and  the  conservative  power  of  the  court  was  invoked,  only  to 
protect  the  property,  the  object  of  the  contract,  against  the 
alleged  wrongful  acts  of  the  defendants,  pending  the  contesta- 
tion, and  until  his  right  to  a  specific  execution  of  this  contract 
was  finally  determined.  As  the  writ  of  injunction  was  granted, 
as  auxiliary  to  the  principal  relief  sought  for  by  the  complain- 
ant, it  follows,  that  the  order  granting  the  injunction  cannot 
be  maintained,  unless  the  case  presented  by  the  bills  is  of  that 
character,  which  would  authorise  a  court  of  equity,  in  the  ex- 
ercise of  its  extraordinary  jurisdiction,  to  enforce  the  contract. 

It  is  an  acknowledged  principle  in  the  exercise  of  that  branch 
of  equity  jurisprudence,  which  respects  the  specific  performance 
of  contracts,  that  it  is  not  a  matter  of  right  in  the  parties,  but 
the  application  is  addressed  to  the  sound  and  reasonable  discre- 
tion of  the  court;  it  is  granted  or  withheld  according  to  the 
circumstances  of  the  case,  and  a  couit  of  equity  must  be  satis- 
fied that  the  contract  sought  to  be  enforced,  is  fair  and  just, 
and  reasonable,  and  equal  in  all  its  parts,  and  founded  on  an 
adequate  consideration,  before  the  court  will  interpose  with  this 
extraordinary  assistance. 

In  the  case  of  Seymour  against  Delancey^  6  John.  Ch, 
Rep.y  224,  the  chancellor  of  New  York  said  : 

^^Is  it  the  dictate  of  sound  legal  discretion,  that  this  agreement 
should  be  specifically  carried  into  execution  by  the  authority  of 
this  court?  It  is  an  application  to  sound  discretion.  This  has 
been  the  uniform  language  of  the  courts  of  equity.  It  is  not  a 
case  requiring  the  aid  of  the  court,  ex  debitojiisticicB.  It  is  a 
settled  principle,  that  a  specific  performance  of  a  contract  is  not 
a  matter  of  course,  but  rests  entirely  in  the  discretion  of  the 
court,  upon  a  view  of  all  the  circumstances." 
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In  defining  the  power  and  duty  of  a  court  of  equity,  in  the 
exercise  of  this  portion  of  its  jurisdiction,  the  lord  cbaDceUor, 
in  the  case  of  Raddle  against  Warrington y  12  Veseyy  331 , 
announced : 

^'That  the  question  was^  not  what  the  court  must  do,  bat 
what  it  may  do,  under  circumstances,  either  exercising  the 
jurisdiction  by  granting  the  specific  performance,  or  abetaining 
from  it.*' 

In  German  against  Machiny  6  Paige,  292,  the  court  de- 
termined: ^^That,  to  entitle  a  party  to  a  specific  performance, 
the  agreement  which  is  sought  to  be  enforced,  must  not  only 
be  certain  in  its  terms,  but  there  must  be  mutuality  in  its 
character." 

In  Boucher  against  Van  Busktrk^  2  A.  K.  Marsh.  Rq^.y 
346,  the  court  said:  ^^That  the  general  rule  is  well  settled, 
that,  to  enable  either  party  to  compel  a  specific  execution,  the 
contract  must  be  ntutually  binding  on  each." 

In  Moore^s  administrators  against  Fitz  Randolph,  6  Leigh 
R.y  185,  the  court  declared:  ''That  the  contract  must  be  mu- 
tual, otherwise  equity  will  not  execute  it,  that  is,  both  parties 
must  have,  by  the  agreement,  a  right  to  compel  a  specific  per- 
formance, according  to  the  advantage  which  it  might  be  sup- 
posed they  were  to  derive  from  it." 

The  same  doctrine  is  stated  by  Lord  Redesdale,  in  Laun'enr 
son  against  Buttery  1  Sh.  ^  Lef,,  18,  where  he  says : 

''I  have  no  conception,  that  a  court  of  equity  ought  to  decree 
a  specific  performance  in  a  case,  except  where  both  parties  had, 
by  the  agreement,  a  right  to  compel  a  specific  performance, 
according  to  the  advantage  which  they  might  be  supposed  to 
have  derived  from  it,  because,  otherwise,  it  would  follow,  that 
the  court  would  decree  a  specific  performance,  where  the  par^ 
called  upon  to  perform  might  be  in  this  situation,  that  if  the 
agreement  was  disadvantageous  to  him,  he  would  be  liable  to 
the  performance,  and,  yet,  if  advantageous  to  him,  he  could 
not  compel  a  performance."  This,  he  says,  "is  not  equity," 
The  same  principle  is  afiirmed  in  the  case  of  Bromley  against 
Jeffries y  2  Vermmy  415;  and  it  is  now  established,  that  unless 
there  is  to  be  found  in  the  contract,  this  essential  ingredient  of 
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mutuality,  a  court  of  equity  will  not  compel  its  specific  exe- 
cution. 

This  constitutes  an  insuperable  objection  to  the  specific  per- 
fonnance  of  the  agreement  under  consideration.  It  is  true, 
that  as  this  mine  was  worked,  and  ore  raised  from  it  by  the 
appellee,  an  obligation  to  pay  twenty-five  cents  for  every  ton 
that  was  produced,  would  be  created.  But  the  contract  gnintfl 
to  the  appellee  the  mere  privilege  of  digging  ore,  and  is  not 
compulsory  in  its  character;  a  privilege,  to  be  exercised,  or  not, 
at  his  pleasure,  imposing  no  corresponding  obligations;  and  if 
the  appellee  considered  the  agreement  into  which  he  had  enter- 
ed injurious,  and  refused  to  work  the  mine,  it  is  apparent  from 
every  port  of  this  paper,  that  the  proprietor  possessed  no  power 
to  enforce  in  a  court  of  equity  an  observance  of  the  contract. 

The  practical  operation  of  an  agreement  of  this  description, 
is,  that  while  the  appellee  may  use  the  mine,  if  he  finds  it  pro- 
ductive, he  may  refuse  to  do  so,  upon  discovering  that  his  pur- 
chase is  disadvantageous,  and  the  owner  of  the  property  would 
be  deprived  for  years  of  the  revenue,  which,  under  other  dr- 
curastances,  might  be  derived  from  it. 

A  contract  so  unequal  in  its  stipulations  and  bearing,  which 
binds  one  party,  while  it  leaves  the  other  unfettered,  as  it  re- 
spects the  observance  of  its  terms,  in  which  there  are  to  be 
seen  no  mutual  or  reciprocal  engagements,  and  which  must  be 
regarded,  therefore,  as  unreasonable  and  inequitable,  can  never 
be  enforced  by  a  court  of  equity. 

As  it  is  perfectly  clear,  that  the  contract,  which  forms  the 
subject  of  the  present  suit,  could  not  be  enforced  in  equity, 
and  that  the  court  would  have  dismiesed  the  bills,  at  the  final 
hearing,  there  could  be  no  ground  for  granting  an  injunction, 
the  object  of  which,  was  to  protect  the  property,  pending  the 
conUroveisy,  in  reference  to  the  specific  execution  of  the  agree- 
ment. We  think,  therefore,  that  the  county  court  erred  in 
granting  the  injunction,  and  that,  for  the  reasons  already  as- 
signed, the  chancellor  was  in  error  in  continuing  it. 

Various  questions  were  raised  by  the  answers  of  the  defend- 
ants, and  discussed  by  the  counsel  in  the  progress  of  the  aigu- 
ment,  in  reference  to  which  it  has  become  utmecessary  to 


478  CASES  IN  THE  COURT  OF  APPEALS 

Buck  vs,  Doyle.— 1846. 

express  an  opinion,  as  we  think  that  the  case  presented  by  the 
bill,  did  not  entitle  the  complainant  to  the  interposition  of  a 
court  of  equity. 

The  order  of  Baltimore  county  court,  as  a  court  of  equity, 
granting  the  injunction,  and  the  order  of  the  chancellor  con- 
tinuing it,  are  reversed,  with  costs,  and  a  decree  will  be  signed 
reversing  these  orders,  and  dismissing  the  bills  of  complaint. 

ORDERS    REVERSED,  AND   INJUNCTION 

DISSOLVED,   AND   BILL  DISBHSBBD. 


Benjamin  A.  Buck  vs.  Michael  Doyle. — December  1846. 

The  doctrine  of  eateat  emptor,  does  not  apply  to  brokers  dealing  in  bank  notes 
of  the  other  States.  Both  parties  being  equally  innocent  in  such  a  trans- 
action, having  equal  means  of  knowledge,  and  the  usage  being,  that  the  pur- 
chaser may  rely  upon  the  skill  of  the  vendor  in  detecting  counterfeits,  the 
former  may  recover  from  the  latter  the  sum  paid  him  for  such  paper,  it 
proving  to  be  forged. 

The  purchaser  may  lose  his  right  of  recovery  by  laches. 

But  where  the  purchaser  has  parted  with  such  paper,  bona  fide,  and  for  value, 
and  knows  nothing  of  the  forgery,  he  is  not  guilty  of  laches,  if,  on  claim 
being  made  of  him,  he  refunds  his  vendee,  and  thereupon  tenders  the 
forged  paper  to  his  vendor,  and  requires  him  to  refund. 

Appeal  from  Baltimore  county  court. 

This  was  an  action  of  assumpsit ,  brought  to  September  term 
1844,  by  consent  of  parties,  by  the  appellant  against  the  appel- 
lee. The  cause  was  heard  upon  the  general  issue.  The  juiy 
found  a  verdict  for  the  plaintijff,  under  the  instructions  of  the 
county  court,  for  $208.26. 

Upon  the  trial  of  this  cause,  the  plaintiff  offered  in  evidence, 
by  Upton  Bvcky  that  he  was  a  clerk  in  the  exchange  and  bro- 
ker's office  of  the  plaintiff  during  1844;  that  on  the  24th  May 
1844,  at  about  half-past  eight  o'clock,  A.  M.,  a  youth,  who 
was  then  a  clerk  in  the  office  of  the  defendant,  who  was  at 
that  time,  and  still  is,  an  exchange  broker,  and  which  said 
clerk  was  known  to  the  plaintiff  at  that  time  to  be  a  cleric  in 
the  office  of  the  defendant,  called  at  the  office  of  the  plaintiff 
with  five  notes,  purporting  to  be  notes  of  the  Pkmter^s  Bank 
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of  TefmesseSy  each  of  the  denorninalion  of  one  hundred  dol- 
lars, and  asked  ihe  plaintiff,  at  what  rate  be  would  discount 
said  notes?  that  said  plaintiff  informed  said  clerk  of  the  de- 
fendant, that  he  would  discount  them  at  three  per  cent. ;  upon 
which  the  said  clerk  of  the  defendant  remarked,  that  Mr, 
Harris^  another  broker^  had  offered  to  discount  said  notes  at 
two  and-a-half  per  cent.,  and  give  his  check  for  the  amount 
less  said  discount,  but  that  offer  was  declined^  because  Mr, 
Doyle,  the  defendant,  wanted  the  money  for  a  person  about 
to  leave  town  in  the  nine  o'clock  cars,  and  that  a  check 
would  not  answer,  as  Mr.  Doyle,  the  defendant,  wanted  the 
money;  that  the  jdaintiff,  upon  receiving  this  information, 
agreed  to  discount  said  notes  at  two  and-a-half  per  cent.,  and 
paid  to  said  clerk  of  the  defendant,  in  Baltimore  bank  notes, 
the  amount  of  said  notes,  less  the  discount  aforesaid.  That 
the  plaintiff  did  not  particularly  examine  said  notes,  for  the 
purpose  of  ascertaining  whether  they  were  counterfeit  or  not^ 
because  he  was  informed  by  the  clerk  of  the  defendant,  that 
they  came  from  the  office  of  the  defendant^  who  was  known 
to  the  plaintiff  to  be  a  regular  broker,  and  tliat  it  is  tiot  usval 
among  brokers,  to  inspect  notes  which  they  receive  from  each 
other,  as  closely  as  if  they  were  received  from  a  stranger,  bC" 
cause  they  all  suppose  each  other  to  be  equally  good  judges  of 
notes;  and  take  it  for  granted,  that  if  spurious  notes  are  even 
received  by  one  from  another,  that  the  mistake  will  be  correct- 
ed, and  that  such  is  the  usage  among  brokers  in  the  city  of 
Baltimore;  but,  that  if  the  plaintiff  had  examined  said  notes 
closely,  with  a  view  to  determine  whether  they  were  genuine, 
he  might  and  probably  would,  have  discovered^  that  said  notes 
were  counterfeit. 

The  plaintiff  further  proved  by  said  witness,  that  the  said 
five  notes  were  placed  in  the  money-tray  of  the  plaintiff,  and 
there  remained  for  a  short  time^  when  they  were  all  passed  by 
the  plaintiff  to  a  certain  Joseph  E.  Husbands,  under  a  specicd 
agreement;  and  further  proved  by  said  witness,  that  the  five 
notes  now  shewn  to  him,  purporting  to  be  notes  of  the  Ptan- 
ter^s  Bank  of  Tennessee,  each  of  the  denomination  of  one 
hundred  dollars,  are  all  counterfeit. 
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Tlie  plaintiff  further  offered  in  evidence,  by  Jo9eph  E. 
Husbands  J  a  competent  witness,  that  he  is  by  profeaBioa  an 
exchange  broker;  that  in  the  latter  part  of  May  1844,  he  pur- 
chased from  the  plaintiff  five  notes,  purporting  to  be  notes  id. 
the  Planter^ s  Bank  of  Tennessee y  each,  &c.;  that  he  ob- 
tained the  said  notes  from  the  plaintiff,  upon  a  special  agree- 
ment, which  was,  that  said  witness  should  pay  said  plaintiff 
the  amount,  less  one  per  cent,  discount,  of  so  much  of  said  five 
notes,  as  said  witness  would  be  able  to  dispose  of  in  the  western 
country,  whither  he  was  going  to  buy  produce;  and  that  so 
much  of  said  five  notes  as  remained  undisposed  of  by  said  witr 
ness,  the  plaintiff  was  to  receive  from  him,  upon  his  return  to 
BaUimorey  at  one  and-a-half  per  cent,  discount;  the  account 
between  witness  and  the  plaintiff,  to  be  setded  upon  the  return 
of  witness  to  Baltimore.  That  the  witness  went  to  the  city  of 
Pittsburgh  and  there  sold  three  of  said  notes  so  received  from 
the  plaintiff,  to  a  certain  WUliam  Larimer y  a  broker  in  said 
last  mentioned  city;  and  not  being  able  to  dispose  of  the  other 
two  of  said  five  notes,  returned  them  to  the  plaintiff,  in  pursu- 
ance of  their  contract  aforesaid;  that  at  the  time  he  received 
said  notes  of  said  plaintiff,  and  also  at  the  time  he  returned 
the  two,  aforesaid,  to  the  plaintiff,  the  said  witness,  nor  the 
plaintiff,  as  the  said  witness  believes,  had  no  suspicion  that  any 
of  said  notes  were  counterfeit;  that  he  did  not  examine  them 
with  any  attention  when  he  received  them,  or  he  would  have 
discovered  the  forgery;  and  that  the  only  notes  the  said  witness 
had  in  his  possession  of,  or  purporting  to  be  notes  of,  d&c,  upon 
his  said  trip  to  P.,  were  the  said  five  notes  which  he  received 
of  the  plaintiff,  as  aforesaid.  That  shortly  after  the  return  ci 
said  witness  from  P.,  he  was  informed  by  the  plaintiff,  that 
he  was  fearful  there  was  something  wrong  about  said  two  notes; 
that  a  man  had  been  arrested  for  passing  counterfeit  notes  upon 
the  Planter^s  Bank  of  Tennessee;  and  that  said  witness  and 
the  plaintiff  having  discovered  the  two  notes,  then  in  the  pos- 
session of  the  plaintiff,  to  be  counterfeit,  went  before  Mr.  Mil- 
tenbergery  a  justice  of  the  peace  of  Baltimore y  and  made  the 
afiidavits  annexed  to  the  two  notes  marked  A  and  B,  &c. 
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That  witness  is  not  able  to  identify  said  two  notes  as  the 
same  which  he  returned  to  the  jdaintiff,  upon  bis  return  from 
Pittsburg,  as  aforesaid^  because  he  put  no  mark  upon  said 
two  notes;  and  the  plaintiff  further  gave  in  evidence,  by  the 
last  mentioned  witness,  that  the  first  information  he  had,  and, 
to  the  best  of  his  belief,  that  the  plaintiff  had,  that  the  three  of 
said  notes  which  witness  passed  off  in  P.,  were  counterfeit, 
was  on  or  about  the  3d  August  1844,  when  he  met,  at  the 
cars,  Mr.  L/xrimeVy  to  whom  he  had  passed  them,  and  who 
then,  for  the  first  time,  told  him  said  three  notes  were  counter- 
feit; that  upon  receiving  this  information,  said  witness  referred 
said  Larimer  to  the  plaintiff,  as  the  person  from  whom  said 
witness  had  received  said  notes,  and  that  on  that  day,  the  plain- 
tiff paid  said  Larimer  the  amount  which  he  had  paid  for  said 
three  notes,  and  took  said  three  notes. 

The  plaintiff  further  offered  in  evidence,  by  Upion  Buck, 
that  the  plaintiff  never  had  in  his  possession  any  notes  of  the 
Planter^ s  Bank  of  Tennessee,  of,  &;c.,  nor  any  notes  pur- 
porting to  be  notes  of  that  bank,  of,  &c.,  except  the  five  notes 
which  he  passed  to  said  Husboends,  as  afcnresaid;  and  that  the 
two  notes,  marked  A  and  B,  hereinbefore  inserted,  are  the  two 
notes  which  said  Husbands  returned  to  said  plaintiff,  upon  his 
return  from  P.,  as  aforesaid,  and  the  same  notes  with  reference 
to  which  the  affidavits  thereto  annexed  were  made. 

And  the  plaintiff  further  offered  in  evidence  the  deposition 
of  William  T.  Sprigg,  who  proved  the  notes  counterfeit,  and 
Doyle^s  admission,  that  if  they  were  the  same  notes  he  sold 
plaintiff,  and  counterfeit,  he  would  have  to  pay  them. 

The  plaintiff  further  offered  in  evidence  a  commission,  and 
testimony  taken  under  it  in  Pittsburgh  for  the  purpose  of  iden- 
tifying the  notes  in  controversy,  which  the  proof  tended  to  do. 

The  defendant  prayed  the  court  to  instruct  the  jury  as 
follows : 

1st.  That  in  order  to  find  for^the  plaintiff  in  this  case,  they 
must  believe  from  the  evidence  in  the  cause,  that  the  money 
paid  by  the  plaintiff  on  the  purchase  of  said  notes,  was  received 
by  the  defendant,  or  some  person  for  him)  in  that  behalf  duly 
authorised. 
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2d.  That  if  they  shall  find^  that  the  plaintiff  is  an  exchange 
broker  of  established  character^  as  such  as  a  person  of  experi- 
ence and  skill  in  said  business^  and  a  competent  judge  of  bank 
notes,  as  to  their  genuineness;  and  shall  also  find  in  the  cause, 
that  a  competent  judge  of  bank  notes,  by  the  exercise  of  ordi- 
nary care  in  the  examination  and  inspection  of  said  notes,  at 
the  time  they  were  offered  for  sale  to  the  plaintiff,  could  and 
would  have  detected  them  as  counterfeits,  and  that  the  plain- 
tiff himself,  or  his  said  clerk,  Upton  Bttck,  by  the  exercise  of 
ordinary  care  and  prudence  in  the  examination  and  inspection 
of  said  notes,  at  the  time  they  were  so  offered  to  the  {daintiff, 
could  and  would,  have  detected  them  as  counterfeit;  and  shall 
further  find,  that  said  notes  were  so  received  by  the  plaintiff  at 
the  time  they  were  so  offered,  without  the  exercise  of  ordinary 
care,  in  the  examination  and  inspection  of  said  notes,  on  the 
part  of  the  person  receiving  the  same,  and  without  the  applica- 
tion of  the  actual  skill  and  experience  of  the  said  plaintiff,  or 
of  his  said  clerk,  in  the  examination  and  inspection  of  the 
same;  and  shall  further  find,  that  the  plaintiff  and  his  said 
clerk  had  full  opportunity  to  examine  and  inspect  the  same, 
before  said  notes  were  handed  to  the  witness,  Mr.  Husbands^ 
and'  that  they  neglected  to  make  such  inspection  and  examina- 
tion as  aforesaid;  and  shall  also  find  from  the  evidence  in  the 
cause,  that  the  person  who  offered  said  notes  for  sale,  and  also 
that  the  defendant,  acted  bona  fide,  without  knowledge  or  sus- 
picion, and  without  any  grounds  to  believe  or  suspect,  that 
said  notes  were  otherwise  than  genuine,  then  the  plaintiff  is 
not  entitled  to  recover. 

3d.  That  if  they  shall  find  the  several  facts  set  forth  in  the 
defendant's  second  prayer,  as  the  hypothesis  of  that  prayer; 
and  shall  also  find,  that  the  plaintiff's  business  principally  con- 
sists in  buying  and  selling  bank  notes,  of  the  issues  of  foreign 
banks;  and  shall  also  find  from  the  evidence  in  the  cause,  that 
the  said  notes  offered  in  evidence,  were  offered  for  sale  to  the 
plaintiff,  in  the  usual  course  of  business,  at  his  counter;  and 
shall  further  find  from  the  evidence  in  the  cause,  that  the 
omission  to  detect  said  notes  as  counterfeit,  at  the  time  they 
were  received,  and  afterwards,  whilst  they  remained  in  tbe 
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possession  of  the  plaintiff^  before  their  delivery  to  the  witness^ 
M-.  HuAandSy  and  at  the  time  of  their  delivery  to  Mr.  H,, 
was  the  result  of  negligence  on  the  part  of  the  said  plaintiff 
and  of  his  said  clerk^  then  the  plaintiff  is  not  entitled  to  recover 
in  this  case. 

4th.  That  even  if  they  shall  find  from  the  evidence  in  the 
cause,  that  the  person  who  presented  said  notes  at  the  counter 
of  the  plaintiff,  was  a  lad  at  that  time,  in  the  service  of  the  de- 
fendant, as  a  clerk  in  his  business;  and  shall  also  find  from  the 
evidence,  that  they  were  presented  by  said  lad,  at  about  half- 
past  eight  o'clock  in  the  morning,  with  a  statement,  that  Mr. 
Doyle,  the  defendant,  desired  them  to  be  discounted  for  a  per- 
son who  was  about  to  leave  in  the  9  o'clock  cars  of  that  day; 
but  dhall  also  find,  that  the  business  of  the  defendant  is  that  of 
a  vendor  of  lottery  tickets,  in  conjunction  with  the  business  of 
an  exchange  broker,  and  that  his  office  and  place  of  business 
is  in  PrcUi  street,  then  the  acts  and  declarations  of  said  clerk 
of  the  defendant,  are  not  sufficient,  per  se,  to  shew  that  he  was 
authorised  by  the  defendant,  quo  ad,  the  sale  of  said  notes,  to 
act  on  his  behalf,  and  that  unless  the  jury  shall  find  from  the 
evidence  in  the  cause,  proof  oif  antecedent  authority,  or  subse- 
quent ratification  on  the  part  of  the  defendant,  it  is  not  to  be 
presumed  merely  from  the  relation  subsisting  between  his  said 
clerk  and  the  defendant,  that  the  said  clerk  had  authority  in 
this  particular  transaction  to  act  on  behalf  of  the  defendant  in 
the  sale  of  the  said  notes,  or  in  the  receipt  from  the  plaintiff  of 
the  price  thereof. 

6th.  If  the  jury  shall  find  the  facts  set  forth  in  the  preceding 
prayers,  as  the  hypotheses  respectively  of  said  prayers;  and 
shall  also  find  from  the  evidence  in  the  cause,  that  said  notes, 
after  they  had  been  so  received  by  said  plaintiff,  were  by  him 
retained  for  several  days  in  his  possession,  and  then  delivered 
to  the  witness,  Mr.  Husbands,  under  the  terms  and  provisions 
of  the  special  agreement,  proved  by  said  Husbands  in  his  evi- 
dence; and  shall  further  find  from  the  evidence  in  the  cause, 
that  the  said  notes  were  received  by  said  Husbands,  without 
the  exercise  of  ordinary  care  on  his  part  in  the  examination 
and  inspection  of  said  notes,  from  his  confidence  in  the  judg- 
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ment^  experience^  circumspection  and  care  of  the  said  plaintiff 
in  business;  and  shall  further  find,  that  said  Husbands  then 
was  a  person  of  skill  and  judgment  in  the  knowledge  of  the 
character  of  bank  notes,  and  that  by  the  exercise  of  this  actual 
skill  and  knowledge  which  he  possessed,  he  could  and  would, 
with  ordinary  care  and  circumspection ,  have  detected  these 
notes  as  counterfeit;  and  shall  further  find  from  the  evidence 
in  the  cause,  that  said  Husbands  carried  said  notes  with  him 
to  Pittsburg y  and  there  disposed  of  three  of  said  notes  to  a  cleik 
of  a  certain  W.  Larimery  in  Pittsburgy  on  the  28th  day  of 
May  1844,  without  the  exercise  of  ordinary  care  at  the  time 
they  were  so  passed  away,  either  by  said  HtuhandSy  or  said 
clerk  of  said  Larimery  in  the  examination  and  inspection  of 
said  three  notes;  and  shall  further  find  from  the  evidence,  that 
said  Larimer  kept  an  exchange  office  in  Pittsburgy  and  that 
his  said  clerk  there  was  a  good  judge  of  the  genuineness  of  the 
notes  of  the  particular  bank  of  which  said  three  notes  purported 
to  be  the  issue,  and  that  said  notes  were  so  passed  by  said 
Husbandsy  in  the  usual  course  of  business,  and  that  said  clerk 
received  the  same,  without  the  exercise  of  ordinary  care  in  the 
examination  and  inspection  of  the  same,  from  his  confidence, 
in  his  opinion,  of  the  skill  and  care  of  Biir,  HuAandSy  finm 
whom  he  received  them;  and  shall  further  find  from  the  evi- 
dence, that  the  said  Husbandsy  and  said  clerk  of  said  Larimery 
by  the  exercise  of  ordinary  care  and  circumspectioD,  at  the 
time  said  notes  were  passed  to  said  clerk  by  said  HusbandSy  en 
by  the  exercise  of  the  actual  skill  and  care  of  either,  could  and 
would,  have  detected  said  notes  as  counterfeit;  and  shall  fur- 
ther find  from  the  evidence  in  the  cause,  that  said  three  notes 
were  not  returned  by  said  Larimery  or  his  said  clerk,  or  by 
said  Husbands y  to  the  said  plaintiff,  until  the  3d  day  of  August 
1844,  and  were  not  tendered  to  the  said  defendant  to  be  return- 
ed to  him,  until  after  the  same  were  so  returned  to  the  plaintiff; 
and  shall  further  find  from  the  evidence  in  the  cause,  that  the 
said  Husbands  had  returned  from  Pittsburg  to  BaUimorey  as 
early  as  the  3d  day  of  June  1844,  and  that  said  plaintiff  and 
said  Husbands  then  knew  or  believed,  or  had  reasonable 
grounds  to  suspect  and  believe,  that  said  notes  were  counterfeit; 
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and  shall  further  find  from  the  evidence  in  the  cause^  that  no 
communication  was  made  by  the  said  plaintiff,  or  said  ^t^- 
bandsy  to  said  Larimer y  or  his  said  clerk,  or  by  said  Larimer, 
or  his  said  clerk,  to  said  plaintiff,  or  said  Hud}ands,  in  relation  to 
said  three  notes,  until  the  latter  end  of  the  month  of  July  1844, 
then  the  plaintiff  is  not  entitled  to  recover  in  this  case,  in  respect 
of  said  three  notes  so  passed  by  said  Husbands  to  said  clerk  of 
said  Larimer. 

The  court,  (Purviance  and  Le  Grand,  A.  J.,)  rejected 
the  2nd  and  3rd,  and  granted  the  1st,  4th,  and  5th  prayers  of 
the  defendant;  to  the  granting  of  the  5th  prayer  of  the  defend- 
ant, the  plaintiff  excepted. 

The  plaintiff  having  recovered  less  than  his  demand  under 
the  directions  of  the  court,  as  given  to  the  jury,  prosecuted  the 
present  appeal. 

The  cause  was  argued  before  Chambers,  Sfence,  Ma- 
GRUDER  and  Martin,  J. 

By  Teacexe  for  the  appellant,  and 
By  WiLUAM  Schley  for  the  appellee. 

Maoruder,  J.,  delivered  the  opinion  of  this  court. 

This  action  was  brought  in  Baltimore  county  court,  by  the 
appellant,  to  recover  back  from  the  defendant  money  paid  by 
him  for  bank  notes,  which  proved  to  be  counterfeits.  These 
notes,  it  is  to  be  taken  for  granted,  were  counterfeit,  and  were 
received  by  the  plaintiff  of  the  defendant,  in  exchange  for 
other  money  which  was  good. 

The  notes  were  received  by  the  plaintiff  on  the  24th  May 
1844,  and  a  few  days  afterwards,  were  passed  away  to  one 
Husbandsy  who  went  to  Pittsburg  y  and  there  sold  three  of  said 
notes  to  one  Larimer,  Husbands y  upon  his  return,  brought 
vrith  him,  and  delivered  to  the  plaintiff,  the  other  two.  Wheth- 
er, upon  the  latter,  a  recovery  can  be  had,  is  not  a  question 
before  us.  The  amount  of  them  was  recovered,  and  it  is  only 
to  be  enquired  now,  whether  the  plaintiff  is  entitled  to  recover 
of  the  defendant  the  money  which  he  paid  for  the  other  three. 
These  were  offered  to  defendant  on  the  3rd  of  August. 
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On  the  part  of  the  defendant  it  is  insisted ^  that  the  maxim, 
caveat  emptor y  applies  to  this  case,  and  that  the  plaintiff  cannot 
recover,  because,  by  the  exercise  of  due  diligence,  he  might 
have  discovered  that  the  notes  were  counterfeit.  The  court  is 
not  of  this  opinion.  The  defendant,  as  well  as  the  plaintiff^ 
was  a  broker,  equally  skilled  in  the  business  of  detecting  coun- 
terfeit notes,  and  cannot  rely  on  such  a  defence.  It  would 
appear,  that  the  plaintiff  might  have  relied,  and  the  usage 
among  brokers  authorised  him  to  rely,  upon  the  skill  which 
the  defendant  possessed  in  detecting  counterfeits.  The  parties 
must  be  considered  as  equally  innocent;  their  knowledge  and 
their  means  of  knowledge  were  the  same.  If,  theui  it  had 
been  discovered,  that  these  notes  were  counterfeit,  and  had 
been  returned  immediately  after  they  were  received,  the  plain- 
tiff's right  to  recover  in  this  suit  the  amount  paid  for  them, 
could  not  be  questioned. 

The  enquiry  then  is^  whether,  by  reason  of  any  laches  on  his 
part^  the  plaintiff  has  lost  his  right  to  recover  in  this  case?  We 
are  not  informed,  what  became  of  these  notes  after  they  were 
passed  away  by  Husbands  to  Larimer y  and  until  the  return  of 
them  to  the  plaintiff;,  something  more  than  two  months  after 
Husbands  parted  with  the  possession  of  them.  There  is  no 
ground  for  a  presumption^  that  they  were  within  the  reach  of 
the  plaintiff,  before  the  return  of  them  to  him.  It  cannot, 
therefore,  be  said^  that  he  was  guilty  of  any  laches,  which 
would  furnish  the  defendant  with  a  valid  defence.  The  latter 
undertook  to  furnish  the  plaintiff  with  notes  of  the  Planter* s 
Bank  of  Tennessecy  and  received  therefor  a  valuable  consider- 
ation. The  paper  which  he  furnished^  was  not  what  he  un- 
dertook it  to  be,  and  was  of  no  value.  Surely,  then,  upon 
every  principle  of  equity^  he  is  bound  to  refund,  unless  he  can 
show,  (and  in  this  he  has  failed;)  laches  on  the  part  of  the 
plaintiff.  If  the  case  was  res  nova,  we  could  not  assent  to  the 
opinion  of  the  court  below. 

The  case  of  Key  vs.  Knott  and  wifey  9  Cfill  and  Johnson, 
342,  and  that  of  Jones  and  othersy  vs.  Ryde  and  another ,  and 
some  of  the  decisions,  to  which  a  reference  is  given  in  the  re- 
port of  those  cases,  seem  to  be  at  war  with  the  decision  of  the 
court  below. 
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There  is  in  the  case  proof,  that  with  respect  to  the  two  bank 
notes,  returned  by  Husbandsy  and  after  the  return  of  them  to 
the  plaintiff,  he  expressed  apprehension  in  regard  to  them, 
and  demanded  the  money  for  them  of  the  defendant.  This 
proof,  as  set  forth  in  the  record,  it  is  thought,  weakens  the 
claim  of  the  plaintiff  to  recover  the  sum  which  he  claims  for 
the  three  notes,  which  are  now  the  subject  of  controversy. 
But  this,  it  would  seem,  is  requiring  too  much  of  the  plaintiff, 
and  is  too  favorable  to  the  defendant.  He  was,  according  to 
the  proof,  quite  as  able  as  the  plaintiff,  to  judge  whether  the 
notes  were  genuine  or  otherwise.  He  put  them  into  circula- 
tion, received  full  value  for  them,  and  was  quite  as  likely  as 
the  plaintiff,  to  know  from  whom  he  obtained  them,  and  if 
the  three  notes  were  not  received  by  him,  at  the  same  time, 
and  from  the  same  person,  that  the  other  two  were.  There  is 
no  proof,  that  the  plaintiff  withheld  from  him  any  information, 
which  he  himself  possessed,  and  whatever  might  have  been 
the  la\^  of  the  case,  if  the  defendant  had  possessed  less  skill 
than  the  plaintiff,  in  detecting  counterfeit  paper,  yet,  in  this 
case,  between  brokers,  the  defendant  cannot  complain,  that 
the  plaintiff  is  the  person  who  ought  to  suffer,  unless,  indeed, 
other  proof  can  be  offered. 

JUDGMENT   REVERSED    AND    PROCEDENDO   AWARDED. 


William  E.  Burton,   O.   S.  T.  Burke  and  Wife,  vs. 
E.  A.  Marshall. — December  1846. 

Upon  a  contract  made  by  a  husband  for  himself  and  his  wife,  that  his  wife 
should  perform  at  the  theatre  of  the  manager  named  therein,  during  a  cer- 
tain period,  for  a  certain  salary,  a  court  of  equity  will  not  enjoin  the  wife 
from  penorming  at  any  other  theatre,  during  the  same  period;  nor  the  hus- 
band from  permitting  her  to  change  her  residence;  nor  apother  manager 
from  giving  her  employment,  within  the  term,  as  an  actress;  neither  can 
specific  execution  of  such  a  contract,  as  against  the  husband  or  wife,  be 
decreed. 

Upon  a  contract,  afGrmative  in  all  its  provisions,  the  execution  of  which  could 
not  be  enforced  in  equity,  a  court  of  equity  cannot  be  asked  to  engraft  up- 
on it  a  negative  stipulation,  and  restrain  its  breach  by  injunction. 
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A  court  of  chancery  never  lends  its  aid  in  furtherance  of  injustice  and  oppres- 
sion. 

While  a  complainant  is  prosecuting  a  suit  at  law,  to  recoTer  damages  for  the 
violation  of  a  contract,  it  is  both  unjust  and  oppressiye,  at  the  same  time 
and  for  the  same  injury,  to  seek  to  visit  the  defendant,  in  a  coiort  of 
equity,  with  the  pains  and  penalties  of  injunction,  by  which  he  might  be 
stripped  of  all  means  of  subsistence,  or  violating  the  injunction,  be  impri- 
soned for  contempt. 

Equity  will  not  listen  to  a  complainant  who  thus  presents  himself  for  relief, 
until  he  makes  his  election  in  which  court  he  desures  to  proceed  in  pursuit 
of  his  rights,  %od  has  dismissed,  or  agreed  to  dismiss,  his  proceedings  in  the 
other. 

A  party  is  entitled  to  recover  but  one  compensation  for  an  injury  received. 

All  the  covenants  and  agreements  of  a  feme  covert,  (except  in  regard  to  sepa- 
rate property,)  are  null  and  void  at  law  and  in  equity.  She  cannot  be  com- 
pelled to  perform  them,  whether  entered  into  by  herself,  or,  on  her  behalf, 
by  her  husband,  with  or  without  her  consent. 

To  restrain  a  married  woman  by  injunction  upon  the  footing  of  her  contract, 
as  if  she  were  single,  would,  by  indirect  means,  be  an  abuse  of  the  process 
of  the  court. 

This  was  an  appeal  from  the  equity  side  of  BaUitnore 
county  court. 

The  bill;  in  this  case,  was  filed  by  Ethdhert  A,  Marshall, 
on  the  8th  October  1846,  and  founded  upon  the  following  con- 
tract, made  by  a  certain  C.  S.  T.  Bvrkey  for  himself  and  wife, 
by  which  it  was  alleged  she  was  bound : — 

'^Philadelphia,  1^/  May  1846. 

'^  Charles  BurkCy  and  his  wife  Margaret y  now  of  Philadel- 
phia Museunhy  are  engaged  to  perform  under  the  direction  of 
E.  A.  MarshaUy  or  his  agent,  at  either  The  HoUiday  Sireet 
Theatrey  Baltintarey  or  The  Walnut  Street  TheatrCy  Phila- 
delphia y  at  a  salary  of  twenty  dollars  each,  for  a  period  of  ten 
weeks,  and  a  joint  benefit  at  either  of  the  cities,  they  receiving 
jointly,  one-third  of  the  receipts.  At  the  expiration  of  the  said 
period  of  ten  weeks,  (the  commencement  of  which  sl^all  be  on 
or  about  the  9th  June,  next  ensuing,)  Mrs .  Burke  is  further 
engaged  for  the  full  period  of  The  Walnut  Sti-eet  Tlieatre  sea- 
son, at  a  salary  of  $22  per  week:  (same  in  the  months  of  Janu- 
ary and  February,  when  the  salary  shall  be  $20  per  week,  only.) 
Mrs.  Burke  to  have,  in  the  course  of  The  Walnut  Street  Tlieor 
tre  season,  (which  shall  be  understood  to  extend  to  the  4th  July 
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lS47y)  two  beuefits^  and  to  receive  one-third  of  the  gross  re- 
ceipts of  each;  and  said  continuation  of  the  latter  engagement, 
after  the  before  named  period  of  ten  weeks,  shall  also  be  under- 
stood to  be  either  for  BaUimore  or  Philadelphia,  as  aforesaid, 
for  Mrs,  Burke  only.  C.  S.  T.  Burke." 

The  bill  alleged,  that  Burke  had  refused  to  permit  his  wife 
to  perform;  had  withdrawn  her  from  M^s  company  of  per- 
formers, and  engaged  her  services  to  a  rival  company,  in  viola- 
tion of  his  contract;  that  WiUiam  E.  Biarton,  manager  of  the 
Front  Street  Theatre,  Baltimore  j  with  a  full  knowledge  of  the 
contract  aforesaid,  had  engaged  the  said  Margaret  B.  from  her 
husband;  and  that  she  is  now  in  the  service  of  the  said  Burton; 
that  the  complainant  has  brought  his  action  at  law  against  the 
said  Charles  for  violation  of  the  contract  aforesaid,  which  he 
fears  will  not  avail  him,  from  the  inability  of  the  said  Charles 
to  pay  any  damages,  nor  could  he  recover  at  law  adequate 
damages;  that  he  has  requested  the  said  M.  to  return  to  his 
service,  which  she  refuses,  and  her  husband  refuses  to  require 
her  to  return.  Prayer,  for  an  injunction  against  W.  E,  Bur- 
ton, prohibiting  him  from  suffering  the  said  M.  B.,  during  the 
term  of  her  engagement  aforesaid,  to  perform  as  an  actress  in 
any  theatrical  corps  under  the  management  of  the  said  Bur- 
ton; also  against  C  B.,  prohibiting  him  from  removing  without 
the  jurisdiction  of  this  court,  his  said  wife,  until,  Sec.;  and  also 
against  Af.  B.  from  pecforming  as  an  actress  in  any  other  the- 
atrical corps,  during  the  continuance  of  the  said  contract,  &c.; 
and  for  subpoena. 

Upon  this  bill,  Baltimore  county  court,  (Le  Grand,  A.  J.,) 
ordered  an  injunction,  which  was  issued,  on  filing  bond  in 
the  penalty  of  $500. 

I'he  defendants  alt  appeared  in  the  cause,  and  Burke  and 
wife  filed  their  joint  answer  to  the  bill,  which  was  also  an- 
swered by  Burton. 

The  defendants  then  appealed,  under  the  act  of  1835,  from 
the  order  granting  the  injunction,  to  this  court;  having  first 
given  bond  to  prosecute  their  appeal  with  effect. 

62  v.4 
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The  appeal  was  argued  before  Dorset^  Spence^  Magrxj- 
DER  and  Martin^  J. 

By  P.  P.  Lovegrove  for  the  appellants;  and 
By  Rbverdy  Johnson  for  the  appellees. 

Dorset,  J.,  delivered  the  opinion  of  this  court. 

In  considering  the  propriety  of  the  injunction  before  us,  it 
may  not  perhaps  be  out  of  place  to  refer  to  some  of  the  familiar 
and  well  established  rules  which  should  be  observed  in  refer- 
ence to  the  issue  of  such  writs.  In  2  Story^s  Eq.j  sec,  959a, 
it  is  stated,  'Hhat  the  granting,  or  refusing  of  injunctions,  is  a 
matter  resting  in  the  sound  discretion  of  a  court  of  equity,  and, 
consequently,  no  injunction  will  be  granted,  wherever  it  will 
operate  oppressively^"  ^^or  where  it  is  not  the  fit  and  appro- 
priate mode  of  redress,  under  all  the  circumstances  of  the  case; 
or  where  it  will  or  may  work  an  immediate  mischief."  And 
in  sec.  959&,  of  the  same  book,  the  learned  commentator  says, 
"it  ought,  therefore,  to  be  guarded  with  extreme  caution,  and 
applied  only  in  clear  cases;  otherwise,  instead  of  becoming  an 
instrument  to  promote  the  public,  as  well  as  private,  welfare, 
it  may  become  a  means  of  extortion,  and,  perhaps,  irrepaiable 
injustice." 

The  appeal  in  this  case,  has  been  taken  to  the  order  of  the 
4th  of  October  1846,  granting  the  injunction  prayed  for  in  the 
bill  of  complaint.  The  bill  does  not  seek  a  specific  perform- 
ance of  the  contract,  of  which  it  chaiiges  the  violation,  and, 
therefore,  does  not  ask  for  the  injunction,  as  ancillary  to  such 
a  proceeding,  or  as  restraining  the  violation  of  the  alleged  agree- 
ment, until  a  decree  for  such  performance  can  be  obtained. 
On  the  contrary  it  is  conceded,  as  it  well  might  be,  both  on 
reason  and  authority,  that  such  is  the  nature  of  the  engage- 
ment, or  contract  of  Mrs.  Bvrke^  (if  contract  it  can  be  called,) 
that  its  enforcement  in  a  court  of  equity,  by  way  of  a  decree 
for  its  specific  execution,  cannot  be  obtained.  What  are  the 
means,  then,  by  which  the  complainant  seeks,  through  the 
medium  of  a  court  of  equity,  to  coerce  Mrs,  Burke  to  the  ob« 
servance  of  her  engagement?    Why,  by  the  imposition  of 
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certain  prohibitions,  restrictions,  pains  and  penalties,  by  which 
she  is  offered  the  mild  alternative  of  returning  to  the  service  of 
the  complainant;  or,  (if  dependent  on  her  professional  labors 
for  a  support,)  she  must  either  beg  her  bread,  or  be  incarcerated 
within  the  walls  of  a  public  prison,  and  this,  too,  is  to  be  her 
condition,  without  having  jQrst  given  her  an  opportunity  of 
shewing,  (should  such  be  the  fact,)  that  neither  legally,  equi- 
tably or  morally,  is  she  under  the  slightest  obligation  to  return 
to  the  service  of  the  complainant.  For  the  granting  of  such 
relief  in  such  a  case^  it  is  believed^  no  sufficient  authority  can 
be  produced. 

To  sustain  the  injunction  before  us,  two  cases  have  been 
referred  to  by  the  complainant's  solicitor.  The  first,  that  of 
Martin  vs.  Nutkiuy  2  Pr,  WUl.y  266,  "where  certain  persons 
owning  a  house  in  the  neighborhood  of  a  church,  entered  into 
an  engagement  to  erect  a  cupola  and  clock,  in  consideration 
that  the  bell  should  not  be  rung  at  five  o'clock  in  the  morning, 
to  their  annoyance.  The  agreement  being  violated,  an  injunc- 
tion was  afterwards  granted,  to  prevent  the  bell  being  rung  at 
that  hour."  The  second  case  was,  that  of  Morris  vs.  Ool- 
matiy  18  Ves.y  437,  "where,  upon  the  same  ground  a  celebrated 
play-writer,  who  had  covenanted  not  to  write  any  dramatic 
perfonnance  for  another  theatre,  was,  by  injunction  restrained 
from  violating  the  covenant."  By  so  doing,  in  these  two 
cases,  the  parties'  defendants  were  required  to  perform  that 
which,  by  the  express  stipulations  of  their  contracts,  they  were 
bound  to  do.  The  granting  the  injunctions  there,  was  in  effect 
and  substance,  if  not  in  form,  the  decreeing  the  specific  execu- 
tion of  the  agreement  of  the  parties,  according  to  the  express 
and  unequivocal  terms  of  their  compacts.  But  was  such  the 
character  of  the  injunction  issued  in  this  case?  Did  the  en- 
gagement or  contract  of  Mrs.  Burke,  contain  any  negative 
stipulation,  that  she  would  not  do  that  which  the  injunction, 
issued,  prohibited  her  from  doing?  Unquestionably  not.  Her 
only  agreement  was  to  render  the  services,  in  the  company  of 
the  complainant,  which  were  specified  in  her  contract.  The 
injunction,  then,  did  not  command  the  performance  of  that 
which  was  stipulated  in  the  agreement,  but  prohibited  the 
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doing  of  acts,  in  relation  to  which  she  had  made  no  stipulation. 
The  cases  cited,  therefore,  are  not  precedents  for,  and  give  no 
countenance  to,  the  injunction  issued  in  this  case. 

In  Kemhle  vs.  Kean,  reported  in  6  Simons^  333,  and  to  be 
found  in  9  Condensed  Cha,  Rep.,  296,  after  a  full  examina- 
tion of  all  the  cases  upon  the  subject,  the  vice-chancellor  de- 
cided, that  where  the  proprietor  of  Cavent  Garden  Theatre 
agreed  with  an  actor,  that  he  should  act  for  twenty-four  nights, 
during  a  certain  period  of  time,  at  their  theatre,  and  that,  in 
the  meantime,  he  should  not  act  at  any  other  place  in  LanabUj 
that  the  court  cannot  enforce  the  positive  part  of  the  contract^ 
and,  therefore,  it  will  not  restrain,  by  injunction,  a  breach  of 
the  negative  part.  And  in  Kimberley  vs.  Jennings^  6  SknonSj 
340,  and  also  reported  in  9  Cond.  Ch.  Rep.,  300,  it  was  in 
like  manner  determined,  that  where  a  party  agreed  not  to  do  a 
particular  act,  and  there  are  other  terms  in  the  agreement, 
which  are  so  vague,  that  the  court  cannot  enforce  them,  it  will 
not  grant  an  injunction  to  restrain  the  breach  of  the  negative 
term.  If  these  cases  are  to  be  regarded  as  of  any  authority, 
upon  what  principle  could  the  complainant,  under  a  contract 
affirmative  in  all  its  provisions,  and  the  execution  of  which 
could  not  be  specifically  enforced,  ask  a  court  of  equity,  in 
effect,  to  engraft  upon  it  a  negative  stipulation,  the  breach 
whereof  was  to  be  restrained  by  injunction,  as  if  it  had  formed 
n  part  of  the  written  agreement  of  the  parties? 

But,  conceding  for  the  moment,  that  if  primarily  applied  to, 
a  court  of  equity  could  have  granted  the  relief  which  has 
been  extended  to  the  complainant,  under  the  circumstances  in 
which  it  has  been  sought,  it  ought  not  to  have  been  granted. 
A  court  of  chancery  never  lends  its  aid  in  furtherance  of  injus- 
tice or  oppression.  Is  it  not  unjust  and  oppressive  in  the  com- 
plainant, whilst  prosecuting  at  law  a  suit,  by  which  he  is  to  be 
indemnified  for  all  damage  he  has  sustained  by  the  refusal  of 
Mrs.  Burke  to  perform  her  engagement,  that  at  the  same  time, 
and  for  the  same  injury,  he  should  seek  to  visit  upon  her  in  a 
court  of  equity'pains  and  penalties,  by  which  she  may  be  strip- 
ped of  all  means  of  subsistence,  or  be  consigned  to  loathsome 
imprisonment  in  jail?    Equity  will  not  listen  to  a  complainant 
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who  thus  presents  himself  for  relief^  until  he  makes  his  election, 
in  which  court  he  desires  to  proceed  in  pursuit  of  his  rights, 
and  has  dismissed,  or  agreed  to  dismiss,  his  proceedings  in  the 
other.  The  complainant  is  entitled  to  recover  hut  one  com- 
pensation for  the  injury  he  has  sustained.  That,  the  law  pre- 
sumes, he  will  obtain  in  his  action  at  law;  and  to  that,  and 
nothing  more,  is  he,  in  any  aspect  of  his  case,  entitled,  either 
in  the  contem{riation  of  a  court  of  law  or  of  equity.  To  him, 
it  is  a  full  and  adequate  indemnity.  In  mitigation  of  the  dama- 
ges to  be  recovered  at  law,  no  losses  or  sufferings,  inflicted 
upon  ]i^.  or  Mrs,  Burke  y  by  the  proceedings  in  equity,  can 
be  given  in  evidence.  To  them,  in  such  a  case,  neither  law 
or  equity  affords  any  adequate  redress.  It  follows,  as  a  nrces- 
sary  consequence,  that  the  proceedings  in  both  courts,  at  the 
same  time,  should  not  be  tolerated. 

In  the  views  thus  far  expressed,  we  have  treated  Mrs,  Burke 
as  a  person  sui  juris,  and  bound  to  the  peiformance  of  the  en- 
gagement entered  into  on  her  behalf,  in  the  same  manner  that 
she  would  have  been,  had  she  been  hfeme  sole.  But  such 
was  not  her  condition.  Being  a  feme  covert y  except  in  regard 
to  her  separate  property,  all  her  covenants,  contracts,  promises 
and  agreements,  as  well  in  courts  of  law,  as  of  equity,  are  abso- 
lutely null  and  void,  and  die  is  under  no  obligation,  and  cannot 
be  compelled,  to  perform  them,  whether  entered  into  by  herself, 
or  on  her  behalf  by  her  husband,  with  or  without  her  consent. 
From  this  exemption,  it  results  as  a  corollary,  that  all  proceed- 
ings emanating  from  a  court  of  justice  against  her,  which  dis- 
close her  coverture,  and  seek  the  enforcement  of  any  such 
contract,  are  fruitless  and  illegal.  If  the  issuing  of  the  injunc- 
tion against  Mrs.  Burke,  could,  in  thb  case,  be  sustained,  her 
violation  of  it,  would  cause  to  be  visited  upon  her  all  the  con- 
sequences incident  to  an  attachment  for  a  contempt  of  court; 
and  thus,  by  indirect  means,  and  the  abuse  of  the  process  of  a 
court  of  equity,  she  would  be  as  amenable  for  her  contracts 
entered  into  during  coverture,  as  those  made  by  her  dum  sola. 

This  court  will  sign  a  decree  reversing  the  order  of  the  4th 
of  October  1846,  and  dissolving  the  injunction  issued  there- 
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under,  and  dismissing  the  complainant's  bill^  with  costs,  in 
this  court  and  the  court  below. 


INJUNCTION   DISSOLVED    AND   BILL 

DISMISSED,   WITH    COSTS. 


State  of  Maryland  vs.  William  Sutton. — Dec,  1846. 

A  count  in  an  indictment  charging  a  rape,  may  be  united  with  another  count 

charging  an  assault,  with  intent  to  commit  a  rape.    This  is  no  misjoinder 

under  our  system  of  criminal  jurisprudence. 
Where  an  indictment  containing  two  counts,  is  submitted  to  the  jury  upon 

the  plea  of  not  guilty,  it  is  their  duty  to  find  both  issues  in  their  rerdict. 
And  if  the  jury  find  the  prisoner  guilty  upon  one  issue,  as  upon  the  inferior 

offence,  and  do  not  find  the  other  issue,  the  verdict  should  be  set  aside  and 

a  new  trial  awarded. 
A  Yerdict  which  is  a  nullity,  does  not,  in  legal  contemplation,  jeopard  life 

or  limb. 

Writ  op  Error  to  Baltimore  county  court. 

At  November  term  1845,  the  grand  jury  of  said  county  found 
a  true  bill  of  indictment  against  the  defendant  in  error,  chai^ging 
him  in  one  count  with  a  rape,  and  in  another  count  with  an 
assault,  with  intent  to  commit  a  rape.  The  petit  jury  found 
the  prisoner  guilty  of  the  charge  as  specified  in  the  second 
count  aforesaid,  as,  &c.,  and  were  thereupon  discharged. 

The  prisoner  moved  in  arrest  of  judgment,  as  stated  in  the 
opinion  of  this  court,  and  the  county  court,  (Purviance  and 
Le  Grand,  A.  J.,)  delivered  the  following  opinion : 

The  court  will  briefly  state  the  principles  which,  in  this  case, 
induce  them  to  sustain  the  motion  on  behalf  of  the  prisoner, 
and  to  order  his  discharge  from  custody. 

The  prisoner  was  indicted  by  the  grand  inquest  for  Balii- 
more  county.  The  indictment  contained  two  counts:  the  first 
charging  him  with  the  crime  of  rape;  the  other,  with  the  crime 
of  an  assavU  with  the  intent  to  commit  a  rape.  On  this  indict- 
ment the  party  was  duly  arraigned,  and  pleaded  not  guilty.  The 
jury  was  sworn  to  try  the  issues  joined  between  the  prisoner 
and  the  State.     The  attorney  for  the  State  made  no  election: 
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but  submitted  both  issues  to  the  jury  for  their  determination. 
The  jury  returned  a  verdict  of  "gt^i%,"  "on  the  second 
count,"  but  found  nothing  as  to  the  first. 

These  being  the  facts,  the  questions  for  the  determination  of 
the  court  are : 

1st.  Can  judgment  be  rendered  on  the  verdict  of  the  jury? 

2nd.  If  judgment  cannot  be  rendered,  is  the  prisoner  enti- 
tled to  his  dischaige? 

The  crime  imputed  to  the  prisoner  in  the  first  count,  is  a 
fdony; — ^tbat  imputed  in  the  second  is  a  misdemeanor.  Be- 
fore the  decision  of  the  Court  of  Appeals^  in  the  case  of  the 
State  vs,  Burke y  2H,^  J.^  426,  it  was  contended  by  as  emi- 
nent lawyers  as  were  ever  known  to  the  profession  in  this 
country,  that  it  was  not  competent  for  the  State  to  embrace^  in 
a  single  indictment,  a  felony  and  a  misdemeanor;  but  since, 
and  by  that  decision,  an  opposite  doctrine  has  been  settled,  as 
the  law  of  Maryland.  Under  that  decision  then,  the  indict- 
ment, in  this  case,  is  a  good  one;  and  the  question  is,  can  the 
court  render  judgment  on  the  finding  of  the  jury  ?  A  thorough 
and  careful  examination  of  all  the  cases  within  our  reach,  in- 
volving in  their  enquiry  this  question,  warrant,  in  our  opinion, 
the  assertion  of  the  following  principles. 

First.  Where  there  is  a  special  verdict,  and  the  jury  in  it 
find  the  substance  of  the  crime,  the  court  may  correct  the  form, 
and  render  judgment. 

Second.  Where  there  is  one  count  in  the  indictment,  charg- 
ing the  same  species  of  crime  in  different  degrees,  as,  for  exam- 
ple, murder  in  the  first,  and  murder  in  the  second  degree,  and 
the  jury  find  by  their  verdict,  the  prisoner  guilty  of  the  latter, 
that  such  finding  is  a  negation  of  the  guilt  of  the  party,  of 
the  greater  degree  of  the  same  crime  j  and  the  court  may 
render  judgment. 

In  this  case,  however,  the  crimes  charged  in  the  difflTer- 
ent  counts  of  the  indictment  are  not  of  the  same  nature; 
the  one  is  a  felony  punishable  by  the  death;  the  other,  a 
misdemeanor y  punishable  by  imprisonment.  Since  the  deci- 
sion \n2H,  ^  J.y  426,  a  party  may,  in  one  indictment,  be 
charged  in  one  count  with  murder,  which  is  a  felony ^  and  in 
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another  count  with  perjury ^  which  is  a  misckmean&r.  If,  in 
such  a  case,  the  prisoner  were  found  guilty,  by  the  verdict  of  the 
jury,  of  the  perjury,  it  could  not  be  contended  that  he  was  not 
guilty  of  the  murder y  for  he  may  have  been  guilty  of  both :  so  in 
the  case  under  consideration,  the  finding  of  the  guilt  of  the  paity, 
so  far  as  the  misdemeanor  is  concerned,  is  no  negation  of  the 
guilt  of  the  felony.  The  jury  are  sworn  to  make  a  "true  de- 
liverance" between  the  State  and  the  prisoner,  on  all  matters 
on  which  issue  was  joined.  This  has  not  been  done,  and  as 
those  issues  involved  inquiries  in  regard  to  crimes,  as  distinct  in 
their  nature  from  each  other  as  are  murder  and  perjury,  the 
finding  of  the  misdemeanor  could  be  no  negation  of  the  fdony ; 
for,  non  constat ,  the  prisoner  may  have  been  guilty  of  both; 
but  nn'il  found  guilty  of  the  felony,  he  could  not  be  punished 
for  it. 

From  these  views,  (and  there  b  not  a  single  authority,  so 
far  as  the  court  are  aware,  in  conflict  with  them,)  it  must  be 
apparent,  no  judgment  can  be  rendered  on  the  finding  of  the 
jur}',  and  for  this  reason,  if  the  party  were  sent  to  tlie  peniten- 
tiary for  the  misdemeanor,  when  his  term  of  service  expired, 
be  could  be  tried  for  the/efony,  and,  if  found  guilty,  hung  for 
it;  for,  as  he  had  not  been  either  acquitted  or  convicted  of  it 
by  the  finding  of  the  jury,  he  would  still  stand  charged  with 
it,  and  liable  to  be  tried  for  it  at  any  distance  of  time.  He 
could  not,  successfully,  plead  either  autrefois  acquii,  or  autre- 
fois convict,  for  the  truth  of  either  of  these  pleas  could  only  be 
tested  by  the  record,  which,  on  inspection,  would  show,  that 
he  had  neither  been  convicted  or  acquitted. 

Had  the  indictment  been  so  improperly  drawn,  that  if  the 
paily  had  been  found  guilty  on  all  the  counts,  the  court  could 
not  have  pronounced  judgment,  the  party  would  not  be  dis- 
charged; but  the  court  would  have  sent  the  witnesses  before  the 
grand  jury  again,  so  that  a  perfect  indictment  might  have  been 
found.  But,  inasmuch  as  the  indictment  was  perfect,  and 
such,  if  the  party  had  been  found  guilty  of  the  felony  charged 
in  it,  that  the  court  could  have  sentenced  him  to  capital  pun- 
ishment, then  his  life  was  once  put  in  jeopardy;  and  for  as 
much  as  \hQ  fifth  amendment  to  the  constitution  of  the  United 
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StcUes  provides,  that  no  person  shall  ^^be  sutject  for  the  same 
(^encBj  to  he  put  twice  in  jeopardy  of  life  or  limby^^  the  court 
are  compelled  to  order  his  discharge. 

The  State  sued  out  a  writ  of  error  from  chancery  to  this 
court. 

The  cause  was  argued  before  Archer,  C.  J.,  Dorsey, 
Chambers,  Spence,  Magruder  and  Martin,  J. 

By  Richardson,  Att^y  Gen'l,  for  the  State,  and 
By  Malcolm  for  the  defendant  in  error. 

Spence,  J.,  delivered  the  opinion  of  this  court. 

The  indictment  in  this  case  contained  two  counts: — ^the  first, 
for  a  rape;  the  second,  for  an  assault,  with  intent  to  commit  a 
mpe.  The  jury  found  the  prisoner  guilty  on  the  second  count, 
namely,  of  an  assault,  with  intent  to  commit  a  rape. 

The  prisoner's  counsel  filed  a  motion  in  arrest  of  judgment, 
and  assigned  as  Uie  grounds  therefor: — ^^First,.  ^^because  the 
jury  liave  omitted,  in  their  verdict,  to  find  said  StUton  guilty, 
or  to  acquit  him,  on  the  first  count  of  the  indictment,  by  an- 
swering to  the  second  count  alone,  and  have  thus  rendered  a 
defective  verdict.'* 

The  second  reason  assigned  in  arrest  of  judgment,  is,  ^Hhat 
the  State  has  joined  distinct  ofiences  in  the  same  indictment, 
and  for  that  reason,  they  respectfully  submit  the  indictment  is 
bad."  Two  issues  were  submitted  to  the  jury: — the  first, 
guilty^  or  not  guilty,  of  the  rape;  the  second,  guilty,  or  not 
guilty,  of  the  assault,  with  intent  to  commit  a  rape. 

The  jury  found  the  prisoner  '^guilty  of  the  charge  as  speci- 
fied in  the  second  count  of  the  indictment  aforesaid,  in  manner 
and  form  as  the  said  State  of  Maryland  within  against  him 
haih  alleged." 

The  law  seems  to  be  well  settled  upon  authority,  that  if  a 
jury  find  but  a  part  of  the  matters  put  in  issue,  and  say  nothing 
as  to  the  rest,  it  is  ill.  King  vs.  Hayes y  2  Ld.  Raymond,  1 521 ; 
and  in  1  Chit.  Crim.  Law,  641,  it  is  said:  "With  respect  to 
the  form  in  which  a  verdict  should  be  given,  which  thus  par- 
tially convicts  and  acquits,  it  has  been  holden,  that  it  ought  to 
63  v.4 
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find  specifically  not  guilty  of  the  higher,  and  guilty  of  the  infe- 
rior charge;  and  that  if  it  merely  find  the  defendant  guilty  of 
the  inferior  offence,  it  will  be  of  no  avail. *^ 

The  same  doctrine  is  held  by  HawkinSy  in  his  pleas  of  the 
Crown  B^ky  2,  ch.  47,  see.  6. 

If  the  law  requires  all  the  matters  involved  in  a  single  issue^ 
to  be  found  by  the  jury,  unquestionably,  it  requires,  where 
there  are  two  or  more  issues  submitted  to  the  finding  of  the 
jury,  that  they  should  find  upon  each,  and  all,  of  the  issues. 

This  verdict,  therefore,  in  the  language  of  the  books,  was 
ill,  and  should  have  been  set  aside  by  the  court. 

The  second  reason  assigned  as  a  ground  for  an'esting  the 
judgment,  is  settled  by  the  case  of  Burke  V9.  The  State,  2  H, 
4*  J'i  426,  and,  therefore,no  argument  on  our  part  is  neceasaiy 
to  maintain  the  decision  of  the  county  court,  that  a  felony  and 
misdemeanor  may  be  joined  in  the  same  indictment. 

We  cannot  agree  with  the  county  court  in  the  course  pur> 
sued  by  them,  in<  arresting  the  judgment  and  discharging  the 
prisoner.  It  cannot  be  said  with  correctness,  that  a  verdict^ 
which  in  legal  contemplation  is  a  nullity,  could  jeopard  the 
life  or  limb  of  a  party. 

In  this  case,  the  jury  found  no  verdict  on  the  issue,  under 
the  first  count  in  the  indictment. 

Th<3  verdict  was  imperfect,  and  the  matter  in  issue  not  so 
ascertained,  as  that  the  court  could  render  any  judgment  there- 
on, and  therefore  it  was  a  mis-trial.  The  county  court  erred 
in  dischaiging  the  prisoner;  the  court  should  have  awarded  a 
venire  de  novo. 

JUDGMENT  REVERSED  AND  PROCEDENDO  AWARDED. 
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George  Poe,  Jr.,  vs.  The  Associated  Professors  op 
St.  Mary's  College,  Garnishees  op  Philip  McClos- 
KEY. — December  1846. 

By  the  regulations  of  a  college,  the  parents  or  guardians  of  scholars  residing 
at  a  distance  from  the  institution,  were  required  to  gire  security  for  board, 
tuition,  &c.;  the  parent  of  a  child  in  lieu  thereof,  deposited  a  sum  with  the 
agent  of  the  college.  Held  :  that  while  the  education  of  the  children  was 
in  progress,  unless  the  deposit  was  a  fraudulent  one,  the  sum  so  deposited 
by  the  parent  could  not  be  attached  by  his  creditor,  and  the  fact  that  the 
account,  as  kept  in  the  books  of  the  college,  shewed  a  balance  due  the 
father  when  the  attachment  was  laid,  will  not  affect  the  original  agreement. 

The  garnishees  could  not  appropriate  such  special  deposit,  to  the  payment  of 
other  claimst  which  they  might  have  had  against  the  father. 

If  the  specific  object  of  the  deposit  had  terminated,  and  a  balance  remained 
due  the  debtor,  then  it  might  be  attached. 

Appeal  from  Baltimore  county  court. 

This  was  an  attachment  on  warrant,  commenced  on  the 
31st  January  1843,  by  the  appellant,  to  recover  the  amount  of 
several  promissory  notes  of  Philip  McChskey,  The  warrant 
was  laid  in  the  hands  of  the  appellees,  who  pleaded  non 
{issantpsity  by  Philip^  and  nvUa  bona,  as  to  themselves.  In- 
terrogatories and  answers  were  filed,  but  they  do  not  appear  to 
have  been  used  before  the  jury.  The  verdict  was  for  the 
appellee. 

At  the  trial  of  the  cause,  the  plaintiff  proved  the  promissory 
notes  of  the  defendant  filed  with  the  attachment  papers. 

The  plaintiff  then  offered  in  evidence,  by  Alexius  J.  Elder j 
that  witness  has  been  for  many  years,  and  still  is,  book  keeper 
and  agent  of  the  garnishees,  and  that  on  the  2nd  November 
1835,  the  defendant  brought  his  two  sons,  James  and  Johriy  to 
the  said  college,  to  put  them  for  education;  that  witness  asked 
him,  who  was  to  be  the  responsible  guardian,  for  the  payment 
of  the  bills,  according  to  the  usual  conditions  of  the  college? 
which  conditions  the  said  defendant  then  had  in  his  hands,  in 
print,  and  which  are  as  follows: — 

"Every  student  from  a  distance  greater  than  five  hundred 
miles,  must  have  a  responsible  guardian  in  one  of  the  commer- 
cial cities  of  the  United  States,  within  two  hundred  nnles  of 
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the  city  of  Baltimore y  who  will  oblige  himself  in  writing,  to 
make  the  regular  payments;  and  to  receive  his  ward,  in  case 
he  should  be  discharged  by  the  college.  Bills  are  sent  at  the 
close  of  every  six  months;  drafts,  at  ten  days'  sight,  for  the 
amount^  are  issued  on  parents  or  guardians." 

The  said  defendant  then  said^  ^'I  will  stand  my  own  guar- 
dian:" and  further  promised  and  said,  that  he  would  always 
keep  the  college  in  advance.  Tlie  defendant  then  leA  the 
boys  at  the  college^  and  that  said  children  are  still  at  said 
college,  under  said  agreement,  and  have  not  yet  finished  their 
course.  The  plaintiff  also  offered  in  evidence  the  account 
between  the  defendant  and  the  said  garnishees,  as  stated  on 
the  books  of  the  college. 

^'  Dr. — Philip  McCloskey^  Esq.,  for  sons  John  and  James, 
in  account  with  St.  Mary^s  College. — 2nd  November  1835. 
To  amount  of  bills  rendered,  $385." 

The  same  items  were  repeated  every  six  months,  until 
2nd  November  1843.  The  whole  amount  of  debits  being 
$7083.96. 

The  credits  were  as  follows  : — 

"  1836.— Nov.  2.  By  cash, $300  00 

3.  By  cash, 85  00 

1836.— June  20.  By  cash, 400  00 

Nov.  28.  By  cash, 500  00 

1837.— Aug.    7.  By  cash, 500  00 

Dec.  22.  By  cash, 750  00 

1838.— Aug.    4.  By  cash, 500  00 

Dec.    5.  By  cash, 600  00 

1839.— Aug.    2.  By  cash, 500  00 

1840.— Feb.    6.  By  cash, 500  00 

June  16.  By  cash, 500  00 

1841.— Jan.     2.  By  cash, 600  00 

Mar.  24.  By  cash, 500  00 

June  8.  Bycashof  Po/rtcA  AfcOZos- 
key,  and  by  him  ordered  to 
be  placed  to  the  credit  of  his 

Carried  Forw^dy    -  $ 
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Brought  Fhnv^dy    -  $ 

brother's  account,  and  for 
his  children,  and  so  placed 
immediately,     -     -    -     -  1240  80 

1843.— Jan.  24.  By  cash, 385  00 

June  15.  By  cash  of  Patrick^    -    -    400  00 


$8060  80'* 


The  plaintiff  also  offered  in  evidence,  that  the  words  ap- 
pended to  the  entry  of  the  16th  June  1843,  were  added  by  the 
witness  about  two  months  after  the  original  entry  was  made; 
that  the  $1240.80,  entered  on  the  8th  of  June  1841,  and  the 
sum  of  $400,  entered  on  the  15th  of  June  1843,  were  paid  to 
him  by  Patrick  McClosket/y  the  brother  of  the  defendant;  and 
that  when  the  said  P.  paid  the  $400,  he  told  this  witness,  that 
it  was  his,  P^s  money;  and  at  the  time  of  said  last  payment  of 
$400,  he,  the  said  Patrick,  said,  that  the  $1240.80,  was 
also  his  money:  but  that  the  said  P,  did  not  say  so  at  the 
time  it  was  left.  That  when  the  said  P.  paid  the  said  sum  of 
$1240.80,  he  directed  the  witness  to  place  it  to  the  credit  of  his 
brother  Philip^s  account,  and  for  his  children;  which  was  im- 
mediately done.  The  plaintiff  also  offered  in  evidence  by  said 
witness,  that  the  terms  of  the  said  college  for  boarders,  such  as 
the  children  of  said  Philipy  were  as  follows : 

Boarding  per  annum,  $140;  tuition  for  all  the  branches 
comprised  in  the  course,  except  music,  drawing  and  dancing, 
per  annum,  $60,  payable  half  yearly  in  advance;  washing, 
d&c,  are  extra  expenses. 

Upon  which,  the  garnishees  prayed  the  court  to  instruct  the 
jury,  as  follows: 

1st.  If  the  jury  believe,  that  the  funds  placed  with  the  col- 
lege, were  there  placed  as  stated  in  the  evidence  of  Mr,  Elder ^ 
as  a  fund  to  pay  to  the  college,  for  the  education  of  the  children 
of  the  defendant,  and  that  the  education  of  the  children  was 
in  progress  at  the  time  such  deposit  was  made,  and  is  still 
going  on,  and  that  the  bills  for  such  education  are  now  suffi- 
cient to  exhaust  said  funds,  then  the  plaintiff  cannot  recover. 
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2nd.  If  the  jury  believe  from  the  evidence,  that  the  moneys 
paid  by  P.  McC,  to  the  garnishees,  as  stated  by  the  witneas, 
were  not  the  moneys  of  the  defendant,  Philip  McCloskey^  in 
this  suit,  then  the  plaintiff  cannot  recover  in  this  suit.  To  the 
granting  of  which  said  prayers,  the  plaintiff  objected,  but  the 
court,  (PuRviANCE,  A.  J.,)  overruled  said  objection,  and 
granted  said  prayers.     The  plaintiff  excepted. 

The  plaintiff  then  prayed  the  court  to  instruct  the  jury : 

That  if  the  jury  believe  from  the  evidence,  that  the  defend- 
ant, PhUip  McClosket/f  deposited  in  the  hands  of  the  garnishees 
in  this  cause,  more  funds  than  were  necessary  for  his  said  chil- 
drens^  board  and  tuition,  according  to  the  terms  of  the  institution 
over  which  the  garnishees  presided,  up  to  the  time  of  laying  this 
attachment,  and  for  the  half  year  in  advance  thereafter;  and 
that  at  the  time  of  laying  said  attachment  in  the  hands  of  said 
garnishees,  and  since  that  time,  there  has  been  a  surplus  in  the 
hands  of  said  garnishees,  from  said  Philip^s  deposits,  over  and 
above  the  amounts  required  to  be  deposited  by  the  rules  of  said 
college,  that  the  plaintiff  is  entitled  to  recover  against  said  gar- 
nishees, to  the  extent  of  such  surplus;  which  prayer  the  court 
refused  to  grant;  the  plaintiff  excepted. 

The  judgment  being  against  the  plaintiff,  he  prosecuted  the 
present  appeal. 

The  cause  was  argued  before  Dorsby,  Chambers, 
Spbnce,  Magruder,  and  Martin,  J. 

Magruder,  J.,  delivered  the  opinion  of  this  court. 

The  judgment  of  the  court  below,  in  this  case,  must  be 
affirmed. 

The  plaintiff  undertook  to  attach  as  the  property  of  his  debtor, 
money  in  the  hands  of  the  agent  of  (he  garnishees,  placed  in 
his  hands  to  pay  the  board,  education,  and  other  expenses  of 
two  young  gentlemen,  sons  of  the  debtor,  while  at  college. 
These  funds  were  there,  in  consequence  of  an  agreement  seve- 
ral years  previously  made,  by  their  father,  with  the  college. 
The  education  was  in  progress  at  the  time  of  the  attachment 
levied,  and  was  at  the  time  of  the  trial  still  going  on.    Such 
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was  the  proofs  and  the  jury  were  instructed^  that  if  they  be- 
lieved these  facts^  the  plaintiff  is  not  entitled  to  recover. 

It  is  insisted^  that  the  account  for  the  tuition,  boards  &c.;  of 
these  young  gentlemen^  was  kept  against  the  father^  and  these 
funds^  therefore^  were  his  funds^  and  answerable  for  his  debts. 
It  does  not  so  appear  to  this  court.  Why  they  were  there  is 
distinctly  proved^  and  the  case  would  be  the  same  if  the  young 
gentlemen,  themselves,  had  been  charged  with  the  bilb,  and 
credited  from  time  to  time  with  the  different  sums  of  money 
placed  in  the  hands  of  the  agent  of  the  garnishee,  for  their  use, 
and  to  pay  their  bills. 

If  the  garnishees  had  had  other  dealings  with  the  debtor,  and 
the  latter  had  become  indebted  to  them  on  account  thereof, 
they  could  not  have  had  a  right  to  deduct  from  the  funds  in  the 
hands  of  their  agent,  for  the  use  of  these  scholars,  the  amount 
of  such  claim.  If,  when  this  attachment  was  laid  in  their 
hands,  they  had  paid  the  amount  of  the  plaintiff's  claim,  still 
they  would  have  been  bound  to  furnish  the  scholars  with  tui- 
tion^ board,  d&c,  until  the  fund  was  exhausted.  Money  de- 
posited under  such  an  agreement,  and  for  such  purposes,  can- 
not be  attached  as  goods,  even  of  the  person  depositing  them, 
and  the  gamishees  would  have  been  guilty  of  a  breach  of  trust, 
if  they  had  appropriated  such  funds  to  the  payment  of  debts 
due  from  the  father  in  this  case,  and  then  have  claimed  a  right 
to  deprive  the  scholars  of  the  education,  d&c,  which  they 
undertook  to  give  them,  in  consideration  of  the  payments  in 
advance  to  them.  This  would  have  been  the  case,  even  if  it 
had  been  in  proof,  that  all  the  moneys  which  garnishees  re- 
ceived, belonged  to  the  debtor  in  this  case.  According  to  the 
proof,  however,  a  considerable  part  of  this  money  had  beea 
paid  by  the  uncle  of  the  young  gentlemen,  and  the  second  in- 
struction of  the  court  was,  that  if  the  jury  believe  from  the 
evidence,  that  the  moneys  paid  by  Patrick  McCSoskey,  (the 
uncle,)  were  not  the  moneys  of  Philip  McC.y  (the  father 
and  debtor,)  then  the  plaintiff  cannot  recover.  To  this  instruc- 
tion, surely,  there  can  be  no  well  founded  objection.  The 
money  of  the  former,  appropriated  as  it  was  by  its  owner,  could 
not  be  answerable  for  the  debts  of  the  latter,  merely  because 
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the  person  whose  duty  it  was  to  keep  an  account  of  the  mo- 
neys advanced  y  and  expenses  incurred^  thought  proper  to  keep 
that  accoimt  in  the  way  he  did. 

It  cannot  be  material^  that  sometimes  the  sum  in  advance 
exceeded  the  sum,  which,  by  the  rules  of  the  college,  was  to 
be  paid,  where  there  was  a  '^guardian"  who  would  oblige 
himself,  in  writing,  to  make  the  regular  payments,  unless  the 
creditors  of  the  person  so  advancing,  could  prove,  that  the 
transaction  was  fraudulent  and  void,  as  against  them.  This 
was  not  attempted  to  be  shown. 

If  such  guardian  had  been  procured,  the  account,  in  all 
probability,  would  have  been  raised  by  the  college  against  him, 
and  yet,  surely,  because  of  this,  his  creditors  could  not  have 
insisted,  that  the  money  paid  from  time  to  time  by  turn  in 
advance,  could  have  been  made  answerable  for  his  debts. 

This  money  was  paid  for  a  specific  purpose,  and  if  the  speci- 
fic purpose  was  shown  to  be  at  an  end,  and  that  it  had  absorbed 
a  certain  sum  only,  and  left  a  '<  balance,"  then,  indeed,  for 
such  balance,  the  garnishees  would  be  responsible;  but  to 
whom,  it  is  not  necessary  to  decide  in  this  case.  See  the  case 
of  RobertSy  3rd  English  Common  Law  Reports^  132. 

JUDGMENT  AFFIRMED. 


Hugh  Craft  vs.  Henry  Wilcox,  et  al. — December  1846. 

The  act  of  1822,  ch.  162,  which  declares,  that  no  deed,  8lc.,  shall  be  eoD- 
strued  to  create  an  estate  in  joint  tenancy,  unless  in  such  deed,  &c.,  it  is 
expressly  provided,  that  the  property  thereby  conveyed,  is  to  be  held  in 
joint  tenancy,  does  not  affect  a  deed  to  H  ond  tri/f ,  and  their  heirs  and 
assigns,  forever,  and  to  the  survivor  of  them.  Such  a  deed  does  not  create 
a  joint  tenancy. 

And  if  it  did,  the  term  survivor  in  the  deed,  clearly  indicates  the  intention, 
that  there  shall  exist  a  right  of  survivorship. 

Appeal  from  the  Court  of  Chancery. 

On  the  10th  January  1842,  the  appellant  filed  his  bill  against 
the  appellees,  stating,  that  the  estate  of  William  Craft  was 
divided  by  commission,  and  a  certain  portion  thereof,  to  wit, 
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&C.J  aasigned  and  allotted  to  Margaret  Ann  Graft y  his  daugh- 
ter; that  she  married  Henry  WUcox^  and  had  issue,  Margaret 
Ann  Wilcox;  that  Henry  and  wife,  by  deed  of  10th  November 
1836^  assigned  her  interest  in  fee  to  Edwin  E.  Medford,  who^ 
by  deed  of  16th  November  of  same  year,  reconveyed  the  pro- 
perty to  Wilcox  and  toife. 

^^To  have  and  to  hold  every  part  of  the  said,  hereby  bar- 
gained and  sold,  lands,  unto  the  said  H.  W.  and  wife,  and 
their  heirs  and  assigns,  forever,  and  the  survivor  of  them,  and 
to  and  for  no  other  use,"  &c. 

The  bill  then  alleged,  that  under  the  said  deed,  H.  W.  and 
toife  did  not  take  as  joint  tenants,  but  that  they  took  the  property 
in  equal  undivided  rights,  and  upon  the  death  of  either,  the 
other  surviving,  an  undivided  half  part  of  the  fee  simple, 
descended  to  his  or  her  heirs  at  law;  who  then  held  as  tenants 
in  common  with  the  surviving  party;  that  the  wife  of  H.  W, 
died,  leaving  an  only  daughter,  M,  A.  W,y  who  also  died  a 
minor  and  intestate,  without  children  or  descendants.  The 
bill  then  proceeded  to  show  how  the  complainant,  Hugh  Crafty 
claimed  title  as  heir  to  the  daughter,  M.  A.  W.;  and  he,  with 
with  her  other  heirs,  were  made  parties.  The  vendees  of  H. 
W.  were  also  made  parties.  The  bill  alleged  the  interest  of 
the  various  parties  in  the  whole  estate;  that  it  was  incapable 
of  division,  so  as  to  be  of  advantage  to  the  parties  interested; 
nor  could  the  same  be  sold,  by  reason  of  the  minority  of  some 
of  the  defendants. 

Prayer  for  subpoena,  publication,  &c.  Decree  for  a  sale  or 
division,  and  for  further  relief. 

Various  title  papers  were  exhibited  with  the  bill,  and  as  par- 
cel thereof. 

The  answers  of  the  infant  defendants,  taken  under  commis- 
sion, admitted  the  bill. 

The  adult  defendants  demurred  to  the  bill,  as  containing  no 
cause  for  relief. 

On  the  6th  November  1845,  the  chancellor,  (Bland,)  dis- 
missed the  bill  with  costs,  upon  the  ground,  that  the  deed  of 
the  16th  November  1836,  conveyed  an  estate  in  fee  simple  to 
64  v.4 
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H,  W.  and  ttifey  which,  upoD  her  death,  paased  by  surviyor- 
ship  to  him,  leaving  nothing  to  descend  to  her  heirs. 
From  this  decree  the  complainant  appealed  to  this  court 
The  act  of  1822,  ch.  162,  declares,  that  ''no  deed,  devise, 
or  other  instrument  of  writing,  which  may  hereafter  be  executed, 
shall  be  construed  to  create  an  estate  in  joint  tenancy,  unless  in 
such  deed,  devise,  or  other  instrument  of  writing,  it  isexpceasly 
provided,  that  the  property  conveyed  by  such  deed,  devise, 
&c.,  is  to  be  held  in  joint  tenancy." 

The  cause  was  aigued  before  Archeb,  C.  J.,  Chambkbs^ 
Sp£NC£,  Magrudsr  and  Martin,  J. 

By  C.  McLean,  for  the  appellant,  who  contended : 

That  since  the  act  of  1822,  chapter  162,  the  deed  of  16th 
November  did  not  create  a  joint  tenancy,  but  a  tenancy  in 
common;  and  that,  therefore,  the  complainant  is  entided  to 
the  relief  prayed. 

Archer,  C.  J.,  delivered  the  opinion  of  this  court. 

The  conveyance  from  Edwin  E.  Medford^  to  Henry  WUcaz 
and  mfBy  and  their  heirs  and  assigns,  and  the  survivor  of  them, 
is  unaffected  by  the  act  of  Assembly,  of  1822,  chap.  162:  in  the 
first  place,  because  it  does  not  create  a  joant  tenancy,  and  if  it 
does — secondly,  because  by  the  use  of  the  term  ^^ Survivor y*^ 
in  the  grant,  the  intention  is  clearly  indicated,  that  there  shall 
exist  a  right  of  survivorship.  2  Bloc.  Com.y  185,  Co.  LU., 
lS5b. 

DECREE   AFFTRMBD. 
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ACTION  UPON  THE  CASE. 
See  Common  Carriers. 

Pleas  and  Pleading,  5. 
Release,  1,3. 

ACTS  OF  ASSEMBLY. 

1785,  ch.    87.    Civil  Appeals,  301. 

1796,  ch.    67,  sec.  21.    Freedom  to  Negroes,  by  deed  or  will,  249. 
1798,  ch.  101.    Executors*  Commissions,  72. 

1798,  ch.  101,  s.  e.  20,  sec.  2  *,  s.  c.  14,  sec.  5,  to  be  construed  in  con- 
nexion, 72. 
1816,  ch.  154.    Infants  parties  to  Sales,  115. 
1818,  ch.  133.    No  Repeal  of  1816,  ch.  115,  154. 

1820,  ch.  191,  sec.  22.    Bonds  for,  and  Distribution  of  Purchase  Money, 

Intestates'  Lands,  163. 

1821,  ch.  252.    Unconstitutional,  425. 

1822,  ch.  162.    Joint  Tenancy,  504. 

1825,  ch.  223,  sec.  2.    Supersedeas,  Date  of,  48. 

1825,  ch.  117.    Points  decided  below,  306. 

1827,  ch.    70,  sec.  7.    Insolvent  Debtor's  Schedule,  Omission  in,  240. 

1829,  ch.  151.    Assignment  may  be  proved  not  to  be  in  good  faith,  213. 

1830,  ch.  186.    Procedendo,  after  afiirmance  of  Exceptions,  318. 

1834,  ch.    79.  Transfer  of  Personal  Property,  270. 

1835,  ch.  380.  Injunction— Appeal,  463. 

1836,  ch.  298.  Mni^Rs  and  Elkridge  Rcnl  Road  Co.,  58. 

1837,  ch.  253.  Notarial  Protests  of  Bills  and  Notes,  194. 

1840,  ch.  109.    Confirmation  of  Sales  in  Montgomery  County,  333. 

1841,  ch.     11,  sec.  1.    Appeals,  38. 

1841,  ch.  168.    .Snnapolis  and  Elkridge  RaU  Road  Co. ,  58. 

1841,  ch.  262.     Divorce,  105. 

1843,  ch.  188.     ^napolis  and  Elkridge  RaU  Road  Co.,  58. 

ADMINISTRATOR.    See  Executor. 
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ALIMONY     See  Divorce. 

ANNAPOLIS  AND  ELK  RIDGE  RAIL  ROAD  COMPANY. 

See  Corporations,  1  to  6. 

APPLICATION  OF  PAYMENTS. 
See  Court  of  Chancery,  7. 

ASSETS.     See  Executor,  9,  10. 

ASSIGNMENT— ASSIGNOR— ASSIGNEE. 

1.  When  the  plaintiff  claims  under  an  assignment,  in  riitne  of  tlio  act 

of  1829,  ch.  51,  the  defendant  may  prore,  that  it  was  not  made  ionm 
fide,     Crawford  v«.  Brook,  213. 

2.  So  when  the  assignor  was  examined  as  a  witness,  to  sustain  the  right 

uf  action  of  his  assignee  under  that  act,  the  defendant  may  ask 
the  witness,  whether  his  account  had,  or  had  not,  been  assigned, 
because  of  its  being  barred  by  limitations,  and  for  the  parpoae  of 
making  himself  a  witness  to  prove  the  rendition  of  the  seirices 
charged  therein,  and  the  promise  of  the  defendant  to  paj  the 
same.     lb, 

3.  The  defendant  may  impeach  an  assignment  made  for  soch  pnrpoeos,  on 

the  ground  of  fraud.     lb. 

4.  When  the  plaintiff  claimed  as  trustee,  in  virtue  of  a  purely  Toluntaiy 

assignment,  and  as  assignee,  under  the  act  of  1829,  ch.  51,  and  the 
assignor  was  offered  as  a  witness  to  sustain  the  claim,  the  defendant 
may  examine  into  the  motives  for  making  the  assignment.     Ih. 

5.  When  such  an  assignment  was  made,  to  enable  the  assignor  to  becooM 

a  witness,  and  thus  remove  the  bar  of  limitations,  it  cannot  be 
regarded  as  bona  fide  made,  within  the  act  of  1829.    lb* 

6.  An  account  for  medical  services  and  the  sale  of  medicine,  is  m.ckoae  im 

action  for  the  payment  of  money.     lb. 

7.  By  the  act  of  1829,  ch.  51,  no  discrimination  is  made  between  express 

and  implied  contracts.  Both  are  within  the  act,  when  the  contrmd 
assigned  is  for  the  payment  of  money  only. 

ASSUMPSIT. 

1.  The  doctrine  of  eawat  emptor,  does  not  apply  to  brokftn  dealing  in  bank 

notes  of  the  other  States.  Both  parties  being  equally  innocent  in  such 
a  transaction,  having  equal  means  of  knowledge,  and  the  usage  being, 
that  the  purchaser  may  rely  upon  the  skill  of  the  vendor  in  deteeting 
counterfeits,  the  former  may  recover  from  the  latter  the  sum  paid 
him  for  such  paper,  it  proving  to  be  forged.    Biuk  v$,  DoffU,  476. 

2.  The  purchaser  may  lose  his  right  of  recovery  by  laches.   A. 

3.  But  where  the  purchaser  has  parted  with  such  pi^Mr,  honafiie^  and  for 

value,  and  knows  nothing  of  the  forgery,  he  is  not  guilty  of  ladiei, 
if,  on  claim  being  made  of  him,  he  refunds  his  vendee,  and  thereup- 
on tenders  the  forged  p^mr  to  his  vendor,  and  requires  him  to  re- 
fund.    A. 
See  VoLUNTART  Payment. 

ATTACHMENT  TO  COMPEL  APPEARANCE. 
See  Peactick,  19,  90. 
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ATTORNEY  AT  LAW. 

1.  The  attorney  of  record  in  a  judgment  has  no  authority  to  accept 
a  deed  of  trust  for  his  client.    Dcub  V8,  Barnes  et  al.,  1. 

See  Divorce,  5. 

Executor,  3,  4,  5. 

AUTREFOIS  ACQUIT.    See  Iwdictmewt. 

BALTIMORE  COUNTY  COURT, 

See  Practice,  30,  as  to  20th  rule  thereof. 

BANK  NOTES. 

See  AasoHPSiT,  as  to  recovery  for  sale  of  forged  paper,  innocently. 

BILLS  OF  EXCHANGE  AND  PROMISSORY  NOTES. 

1.  A  bill  of  exchange,  although  accepted,  unless  drawn  on  a  particu- 

lar fund,  does  not  operate  to  invest  the  payee,  with  the  character  of 
an  assignee  of  such  liind.     Wheeler  et  ai.,  v«.  Stone  et  at.,  38. 

2.  In  an  action  by  an  endorsee  against  the  payee  and  endorser  of  a  ne- 

gotiable note,  the  maker  is  a  competent  witness  to  prore  the  ezecu. 
tion  of  the  note  by  himself  and  partners,  as  makers,  and  the  endorse- 
ment by  the  defendant.    Barry  et  aL,  vs.  Crowley^  194. 

3.  By  the  act  of  1837,  ch.  253,  the  legislature  designed,  as  to  the  mode 

of  proof  of  demand,  and  notice,  to  place  foreign  and  inland  bills  up- 
on the  same  footing ;  and,  as  regarded  inland  bills  and  notes,  to  dis. 
pense  with  the  necessity  of  producing  oral  proof  of  demand  and  no- 
tice, by  substituting  therefor  the  protest  of  the  notary,  duly  made. 

lb. 

4.  In  the  case  of  foreign  bills,  the  protest  of  a  notary,  duly  authenticated 

by  his  seal,  is  received  as  proof  of  demand  and  notioe,  as  therein 
stated.    lb. 

5.  When  a  protest,  or  an  authenticated  copy  thereof,  is  offered  in  evi- 

deuce,  it  must  be  received  on  the  footing  of  the  lex  fori,  and  the 
only  enquiry  is,  whether  the  protest  has  been  duly  made  ?    IB. 

6.  When  a  protest  states,  in  substance,  a  demand  on  the  drawer,  and 

notice  of  non-payment,  it  is  sufficient  in  point  of  form.    lb. 

7.  When  the  court  can  perceive  that  a  seal  is  attached  thereto,  the 

protest  is  sufficiently  authenticated ;  neither  the  seal,  nor  the  signs, 
ture  of  the  notary,  need  be  proved.    lb. 

6.  Where  it  was  in  proof,  that  the  defendant  had  directed  his  letters  to 
be  sent  to  Af ,  where  he  had  an  agent  who  would  deliver  letters,  there 
arriving,  to  him ;  and  it  was  also  in  proof,  that  the  defendant  receiv- 
ed letters^at  a  post  office  four  miles  nearer  his  residence  than  If,  he 
cannot  set  up,  the  want  of  due  diligence,  in  sending  bis  notices  of 
protest  to  him  at  M.    lb. 

9.  The  protest  of  s  promissory  note  of  W  ^  Sf  dated,  payable,  and 
protested  at  the  city  of  Washington,  which  certified,  that  the  notary 
demanded  payment  of  it  from  W,  one  of  its  makers,  and  was  answer- 
ed, C  has  to  pay  it,  we  cannot,  and  that  on  the  same  day  he  <leposi- 
ted  in  the  post  office  notioe  of  protest  to  C,  (the  endorse^*)  ^^  *^* 
states  a  sufficient  demand  and  notice  to  bind  C    /ft. 
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BILLS  OF  EXCHANGE  AND  PROMISSORY  ^OTES, ^Continued. 
10.  W,  8,  D  ^  C,  agreed  to  tell  to  C  all  the  books,  debta,  credit^ 
&c.,  of  the  firm  of  S  ic  W,  and  of  the  firm  of  D  8f  S,  estimating 
.     .     the  Mmo  at  $4526,  for  ten  dollars  in  cash,  and  certain  outstanding 
enumerated  notes  of  the  two  firms,  amounting  to  $5153.75,  and  C 
bound  himself  to  pay  said  notes  when  due.     In  an  action  upon 
one  of  ssid^notes  of  8  8c  W,  against  C,  the  endorser,  by  the  bolder 
thereof,  he  proved,  that  he  had  already  obtained  judgment  against 
8,    Held,  that  this  agreement  did  not  render  5  an  incompetent 
witness  in  the  cause,  for  the  plaintiff.    If  the  witness  was  com- 
pelled to  pay  the  note,  he  could  recover  upon  the  agreement  against 
C,  and  by  paying  the  judgment  against  him,  he  would  not  be  entitled 
to  an  assignment  of  it,  as  he  was  not  a  security  for  C.     76. 

11.  The  declaration  alleged,  that  a  note  on  which  the  suit  was  brought, 

was  made  at  the  county  aforesaid,  when  the  note  in  fact  was  dated 
at  the  city  of  W ;  Uiis  is  no  variance.    /%, 

12.  The  place  where  a  note  is  dated,  is  clearly  immaterial.    Ih. 

13.  A  gave  his  promissory  note  to  J,  who  endorsed  it  to  H.    In  an  ac- 

tion by  H  against  A,  he  pleaded,  that  afler  the  note  was  due,  and 
before  the  commencement  of  the  action,  a  period  of  about  five  months, 
■sad  before  the  note  was  endorsed  to  H,  J  was  indebted  to  him  in 
a  large  sum,  &c.,  for,  dDC,  which  exceeds  the  amount  of  the  note 
and  the  damages  sustained  by  17,  which  he.  A,  ofiers  to  set  off*,  and 
allow  to  H  to  the  full  amount  of  such  damages  in  bar,  &c.  Held. 
upon  general  demurrer,  that  this  plea  was  no  bar  to  (he  action,  iln. 
nan  v«.  Houek,  325. 

14.  A  claim  which  the  maker  of  a  note  has  against  the  payee,  not  cod. 
nected  with  it,  cannot  be  set  off  in  an  action  brought  by  an  endor. 
see  against  the  maker,  though  the  note  was  endorsed  afler  it  fell 

due.     lb, 

15.  Any  objection  which  may  be  taken  against  a  note,  may  be  taken 
against  an  endorsee  thereof,  if,  when  he  took  it,  it  appeared  upon 
the  face  of  it  to  have  been  dishonored.    lb, 

16.  A  promissory  note  is  certainly  negotiable,  as  well  afler,  as  before  it 
became  due.     lb, 

17.  In  an  action  upon  a  promissory  note,  in  the  name  of  the  endorsee, 
bona  fide,  and  for  valuable  consideration,  a  demand  in  favor  of  the 
maker  against  the  endorser,  is  not  admissible  as  a  set-off,  although 
the  note  may  have  been  discredited  when  the  endorser  took  it.    ib, 

BOND. 

1,  Upon  a  bond,  reciting,  ''whereas  the  above  bound  ^  and  P  have  ob- 
tained an  injunction  to  stay  proceedings  at  law,  and  judgment  ren- 
dered against  them  in,"  &c.,  with  condition  to  "prosecute  the  said 
writ  of  injunction  with  eflect,  and  satisfy  and  pay,  as  well  the  judg. 
ment  as  all  costs,'*  &c.,  that  shall  accrue  in  the  chancery  court,  or 
be  occasioned  by  delay  of  the  execution,  &c.,  unless  the  court  of 
chancery  shall  decree  to  the  contrary,  and  shall,  in  all  things,  obey 
such  order  and  decree  as  the  court  of  chancery  shall  make  in  the 
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promisep,  the  obligors  cannot  plead  in  bar,  that  the  partiei  did  not 
obtain  any  injunction  from  the  eoart  of  chancery.  Lloyd  V9.  Bw' 
gesst  187. 

CASES  EXPLAINED  OR  OVERRULED. 

L  The  reasons  assigned  by  the  court  in  5  Binney,  198,  for  the  admission 
in  evidence  of  the  declarations  of  a  party  who  purchased  goodsi  un- 
der a  guaranty  to  charge  his  guarantor,  are  not  satisfactory  to  this 
court.     Griffith  vs.  Turner,  111- 

2.  The  rejection  of  such  admissions,  is  placed  on  the  true  legal  ground 

in  the  case  of  5  Esp.,  27.    lb. 

3.  The  confession  of  a  jadgment,  was  receiTod  in  evidence  iu  the  case 

of  12  Wheat.,  515,  on  the  ground  of  the  peculiar  form  of  the  guaranty 
which  made  the  guarantor  answerable  for  the  conduct  and  all  the 
engagements  of  his  son,    /ft. 

4.  The  case  of  Ridgely  v$,  Iglehart,  6  GUI  fy  JbAni.,  49,  as  to  the  construc- 

tion of  the  act  of  1820,  chap.  191,  sec.  22,  explained.     Thomson  vs. 
State,  use  qfMm'r  of  Ford,  163. 
As  to  MuKPHT  vs.  Cord,  12  Gill  ^r  John,,  182.    See  Dous  vs,  Babnks, 
el  al.,  ante,  1.   Wear  ys,  Htlano,  3  H,  ^  J,,  200.  See  Bardes  vs, 
Campbell,  29. 

CASE  STATED. 

89e  Practicb  in  Court  of  Appeals,  5, 

CAVEAT  EMPTOR. 
See  A.88UMr8iT. 

PcaCHASER, 

COLLECTORS  OF  COUNTY  LEVIES  AND  TAXES. 

1.  It  is  not  necessary  for  a  collector  of  taizes  to  show,  that  he  has  paid 
off  the  whole  county  levy,  before  he  can  maintain  an  action  on  the 
bond  of  one  of  his  deputy  collectors  for  a  part  of  such  levy.  Post 
and  Fitxhugh,  vs*  Sheppard,  276, 

2«  The  bond  of  a  deputy  collector  is  not  a  mere  bond  of  indemnity,  giv- 
en for  the  protection  of  the  county  collector.     lb, 

3.  Deputy  collectors  have  nothing  to  do  with  the  ultimate  payment 

over  of  moneys  levied  for  county  or  State  purposes,  nor  with  the  dis- 
position which  their  principals  may  make  thereof.     lb, 

4.  The  general  design  of  our  collection  system  is,  that  the  taxes  shall 

be  collected  within  the  time  prescribed  by  law,  and  then  paid  over 
by  the  county  collectors,  they  having  first  received  them  from  their 
deputies.    lb. 

COMMISSIONS  TO  EXECUTORS. 

Set   EXECUTOKB. 

COMMON  CARRIERS. 

1 .  It  is  the  duty  of  a  stage  owner,  in  the  transportation  of  passengers, 
to  have  drivers  of  competent  skill,  who  should  use  such  skill  with 
diligence,  and  the  utmost  caution  and  prudence ;  they  must  be  well 
acquainted  with  the  road  they  are  bound  to  travel,  fviynisbed  with 
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well  broken,  safe,  and  steady  horses ;  coaches  and  harness  of  snffi- 
cient  strength,  and  properly  made :  the  least  failare  in  any  one  of 
those  particalars,  subjects  the  stage  owner  to  the  imputation  of 
negligence,  and  makes  him  responsible  for  the  injury  or  damage 
arising  from  such  failure.    Stockton  v$.  Frey,  406. 

2.  In  an  action  to  recoTor  damages  for  a  personal  injury  done  the  plain. 

tiff,  by  the  negligent  driving  and  upsetting  of  a  stage  coach,  the  jofy, 
in  estimating  his  damages,  are  to  consider,  what,  before  the  injury 
complained  of,  was  the  health,  and  physical,  and  mental  ability  of 
the  plaintiff  to  maintain  his  family,  as  compared  with  his  condition 
in  those  particulars,  after  and  up  to  the  institution  of  the  suit,  in 
consequence  of  the  injury  complained  of,  and  how  far  it  is  perma. 
nent  in  its  results,  as  well  as  the  physical  and  mental  sufiering  he 
has  sustained  by  such  injury,  and  should  allow  such  damages  as,  in 
their  opinion,  will  fairly  compensate  the  plaintiff  for  the  loss  and 
injury  which  they  may  find  he  has  so  sustained.    Ih* 

3.  To  entitle  the  plaintiff  to  recover  against  the  owner  of  a  stage  coach, 

for  injuries  sustained  by  him  in  his  person,  the  jury  must  find,  that 
the  injury  to  the  plaintiff  was  occasioned  by  the  negligence  of  the 
defendant,  his  servants  or  agents.     lb, 

4.  The  fact  of  the  overturning  of  a  coach,  is  prima  facie  evidence  of  neg. 

ligence ;  jret,  if  it  was  an  accident  against  which  human  care  and 
foresight  could  not  guard,  and  was  not  the  result  of  negligence  in 
any  degree,  then  the  plaintiff  is  not  entitled  to  recover.    Ih. 

5.  The  law  makes  proprietors  of  stage  coaches  responsible  for  careless- 

ness  and  negligence— want  of  due  care — in  the  conveyance  of 
passengers ;  but  not,  at  all  events,  as  in  the  case  of  common  car. 
riers.    lb. 
COMPULSORY  PAYMENT.    See  VoumrARY  Paymbwt. 
CONSTRUCTION  OF  ACTS  AND  STATUTES. 

1.  Courts  will  give  a  liberal  construction  to  beneficial  and  remedial  lawst 
but  still  it  is  the  business  of  courts  to  declare,  not  make  the  law.  So 
improvements  in  the  law  are  to  be  accomplished  by  farther  legisla. 
tion,  not  by  misconstruction.    Annan  vt.  Houek^  325. 

See  JowT  Tenanct,  1, 2. 
CONSTITUTIONAL  LAW. 

1.  By  the  act  of  1821,  chap.  252,  for  the  more  perfect  security  of  the 
basin  and  harbor  of  Baltimore,  the  corporation  of  that  city  were 
empowered,  whenever  it  might  deem  the  same  necessary,  to  compel 
individuals,  companies,  or  bodies  politic,  owning  property  binding 
on  Joneo  FalUt  within  the  limits  of  the  city,  to  wall  up  the  same, 
on  the  refusal  or  neglect  of  any  proprietor  thereof  to  make  such 
wall,  after  three  months*  notice  from  the  commissioners  of  the 
city,  which  they  were  authorized  to  give :  Held,  by  the  county 
court,  and  affirmed  by  a  division  of  this  court,  that  the  act,  in  ques. 
tion,  was  unconstitutional  and  void.  Mayor  ^r.,  of  Baltimore  m. 
Lefferman,  245. 

See  Corporations  1  to  6. 
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CONTRACT. 

1.  T  addrened  a  letter  to  G,  informing  him  that  E  and  P  were  about 
to  embark  in  businesB  toother,  and  stating,  '^should  they  make  a 
bill  with  you,  I  will  be  responsible  for  the  amount'*  Held,  that 
the  engagement  on  the  part  of  7*,  was  to  be  responsible  for  such 
bill  as  E  and  P  should  make,  and  not  such  bill  as  they  should  ac- 
knowledge they  had  made.     Griffith  va.  Turner,  111. 

3.  In  an  action  to  enforce  the  above  guaranty,  P  had  a  right  to  have 
the  delivery  of  the  goods  proved  in  the  accustomed  mode,  and  not 
by  hearsay  evidence.  E  and  P  were  witnesses,  and  could  have  been 
examined  to  establish  such  delivery  to  them.    lb. 

3.  A  claim  for  services  rendered — surrendered  by  one  party  to  another, 

at  the  time  of  an  agreement  made  in  relation  to  a  sale  of  slaves, — is 
just  as  available  to  pass  title,  as  if  money  had  been  paid.  Mvddv9, 
Turton,  233. 

4.  M  agreed  with  B  and  /T,  to  sell  them  lands  in  Maryland,  in  conside- 

ration of  which  they  agreed  to  deliver  to  him  conveyances  which 
they  held,  for  certain  lands  in  Illinois,  The  contract  contained  no 
covenant  nor  warranty  of  title.  The  case,  in  fact,  was  clear  of  fraud 
or  misrepresentation,  and  the  bill  did  not  allege  mistake.  The  par. 
chasers  of  the  Maryland  property  were  let  into  possession.  The 
conveyances  of  the  Illinois  land  to  M,  were  delivered.  M,  finding 
be  could  not  recover  possession  under  them,  filed  his  bill  to  cancel 
bis  agreement  with  B  and  H;  and  to  be  restored  to  his  original  pos- 
session.  Held,  that  a  mistake  as  to  title,  in  which  both  parties 
participated,  and  by  which  both  might  be  injured,  in  the  absence 
of  warranty,  fVaudulent  misrepresentation,  or  concealment,  would  not 
entitle  the  complainant  to  have  the  contract  vacated.  Middlekauff 
vs»  Barriek  et  al.,  290. 

5.  The  doctrine  o£ caveat  emptor,  does  not  apply  to  brokers  dealing  in  bank 

notes  of  the  other  States.  Both  parties  being  equally  innocent  in 
such  a  transaction,  having  equal  means  of  knowledge,  and  the  usage 
being,  that  the  purchaser  may  rely  upon  the  skill  of  the  vendor  in 
detecting  counterfeits,  the  former  may  recover  from  the  latter  the 
sum  paid  him  for  such  paper,  it  proving  to  be  forged.  Buck  vs. 
Doyle,  478. 

6.  The  purchaser  may  lose  his  rigbt  of  recovery  by  laches.     Jb. 

7.  But  where  the  purchaser  has  parted  with  such  paper,  bona  fide,  and 

for  value,  and  knows  nothing  of  the  forgery,  ho  is  not  guilty  of 
laches,  if,  on  claim  being  made  of  him,  he  refunds  his  vendee,  and 
thereupon  tenders  the  forged  paper  to  his  vendor,  and  requires  him 
to  refund,     lb, 
8.  All  the  covenants  and  agreements  of  a  feme  covert,  (except  in  regard 
to  separate  property,)  are  null  and   void  at  law  and  in  equity.    She 
cannot  be  compelled  to  perform  them,  whether  entered  into  by 
herself,  or,  on  her  behalf,  by  her  husband,  with  or  without  her 
consent.     Burton  et  al,  vs.  Mttrshatl,  487. 

65         V.4 
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9.  To  restrain  a  married  woman  by  injunction  upon  the  footing  of  ber 
contract,  as  if  she  were  single,  would,  by  indirect  means,  be  an 
abuse  of  the  process  of  the  court.    lb. 

See  Evidence,  18, 19. 
Infancy — Infant. 

CONTRIBUTION. 

1.  Where  two  parties  are  equally  bound  by  separate  instruments,  ander 

seal,  as  securities,  for  the  payment  of  the  same  debt,  and  a  pajment 
by  one  redounds  to  the  discharge  of  the  other,  the  one,  making  the 
payment,  may  recover  by  way  of  contribution,  either  at  law,  or  in 
equity.     Craig  and  Jingle  vs.  Ankeneyt  225, 

2.  Partial  equally  bound  as  sureties  by  different  instruments  for  the^  same 

debt,  may  still  be  liable  to  each  other  for  contributioQ.  The  doctrine 
of  contribution  is  not  founded  on  contract,  but  upon  an  implied  equi- 
ty resting  upon  natural  justice,  and  sound  morality.    Ibt 

3.  Where  parties  are  so  bound,  it  would  be  against  equity  to  permit 

one  to  recover  from  the  other,  more  than  a  moiety  of  the  amount 
paid  by  him,  in  satisfaction  of  a  debt,  for  the  payment  of  which  both 
are  equally  responsible.     lb. 
See  Scxas  Facias,  2. 

CONVEYANCES.    See  Dbei>« 

CORPORATIONS. 

1.  By  the  act  of  1841,  chap.  168,  the  Annapolis  Sf  Elkridge  Railroad  Co. 

were  authorised  to  issue  bonds,  to  an  amount  not  exceeding, 
&c.,  in  the  names  of  the  creditors  of  that  company,  as  payees. 
A  special  fund  was  designated  in  the  act  for  the  payment  of  interest, 
the  principal  being  irredeemable  for  thirty  years.  Another  section 
of  the  act  referred  the  claims  of  P.  to  the  arbitrament  of  L.,  and 
any  amount  so  found  due  him,  should  be  paid  in  like  manner  as 
the  claims  of  other  creditors,  **  and  not  otherwise."  Held:  that 
the  creditors  for  whom  provision  is  made,  as  aforesaid,  were  to  be 
creditors  of  the  company  at  that  time  ;  and  the  fund  thereby  cre- 
ated, is  for  the  payment  of  those  claims,  and  none  others.  All  the, 
then,  creditors  have  an  interest  in  it ;  and  of  which  they  could 
not  be  deprived  by  the  board  of  directors  of  the  company,  without 
their  consent.  McCxMough  vs.  •Qnnapolis  and  Elkridge  Rail  Road 
Co,,  58. 

2.  To  entitle  P  to  an  interest  in  this  fund,  he  must  submit  his  claim 

to  the  award  of  L,  which  is  conclusive,  and  so  of  his  assigns.  The 
proof  of  such  submission  is  upon  him,  and  the  directors  of  the  com- 
pany could  not  authorise  their  president  to  issue  a  bond  to  the 
assignee  of  P,  payable  out  of  the  fund  created  by  that  act,  unless 
P*s  claim  had  been  first  ascertained  by  L.    lb, 

3.  And  where  the  legislature,  by  a  subsequent  act,  (1843,  chap.  188,) 

submitted  the  claim  of  P  to  other  arbitrators,  to  proceed  de  novo, 
disregarding  the  act  of  1841,  and  directed  the  company  to  issue  the 
bonds  mentioned  in  the  first  act,  to  such  additional  amount  as  would 
be  sufficient  to  pay  the  second  award.  It  was  further  held,  that  the 
creditors  of  the  company,  or  such  of  them  as  had  agreed  to  the 
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law  of  1841,  and  their  claims  ascertait  '^ 

an  interest  in  the  fund,  and  without  the. 
could  be  applied  to  the  payment  of  any  dev 
1841  did  not  proTide.    lb. 

4.  Until  creditors  to  whom  bonds  were  issued  un(« 

are  satisfied,  the  fund  proYided  by  that  act  belt 
cannot  be  taken  from  them.    lb. 

5.  Under  the  charter  of  the  Annapolis  and  EUcndge  Rak  ^t 

(1836,  chap.  298,)  many  of  the  provisions  of  which  v  .rowed 

irom  that  of  the  Baltimore  &r  Ohio  Railroad  Company,  Ute  directors 
thereof  cannot,  by  resolution  or  by-law,  deny  either  to  the  presi- 
dent of  the  company  or  the  directors  appointed  by  the  State,  the 
same  right  to  vote  upon  the  various  questions  to  be  decided  by  the 
president  and  directors,  as  those  who  are  elected  by  the  stockholders 
possess.    Jb. 
€.  The  president  of  that  company,  tlierefore,  cannot  by  resolution  have 
his  right  to  vote  restrained  to  the  mere  right  of  giving  a  casting  vote 
in  case  of  a  tie.    lb, 
J.  The  charter  of  a  rellgioas  corporation  required,  that  at  all  meetings 
of  the  elders  and  trustees,  the  minister,  for  the  time  being,  shoald 
be  president  of  the  vestry ;  that  the  male  members  should  meet  on 
the  let  Monday  of,  &.C.,  or  within  ten  days  thereaAer,  to  elect  elders 
and  trustees,  at  their  church,  &,e.     Notice  to  be  given  by  the  presi. 
dent  on  the  Sunday  preceding  the  day  of  that  meeting,  to  elect  from 
•nembers,  by  ballot,  four  cldors  for  one  year,  and  until  another  elec 
tion  should  be  made;  and  also  to  elect  four  other  members,  as  trustees. 
When  elders  and  trustees  were  to  be  appointed,  those  for  the  time 
being,  should,  at  least  eight  days  befoie  the  election,  nominate  double 
the  number  of  those,  so  to  bo  elected.    The  property  of  the  corpora- 
tion was  vested  in  the  elders  and  trustees.    In  1842,  a  diiference 
arising  in  the  congregation,  at  January  1843,  two  sets  of  officers 
were  elected  :  one  set  adhering  to  the  minister  and  president,  were 
elected  with  his  nomination.    The  other,  appointing  afterwards,  in 
1843,  another  minister  and  president,  had  also  kept  up  a  succession 
ever  since.    The  election  in  1842  was  admitted  to  be  valid.     Held: 
that  even  if  the  election  in  1843  be  invalid,  still,  as  those  elections 
which  occurred  afterwards,  from  1844  to  1847,  were  made  upon  the 
notice  of  the  minister  and  preident,  duly  given,  the  irregularity  of 
1843  could  not  be  relied  upon,  to  impeach  their  validity  ;  nor  could 
those  elders  and  trustees,  who  were  petitioners,  and  elected  without 
the  notice  required  by  the  charter,  claim  the  interference  of  the 
court,  by  J^landamus.     Smith,  et  al,,vs.  £r6,  et  al,,  437. 

8.  To  constitute  a  valid  election,  notice  should  be  given  by  the  president 

of  the  vestry,  in  conformity  to  the  charter.    lb, 

9.  Where  an  election  for  officers  of  a  corporation  is   had    and  of^cera 

de  facto  are  elected,  and  act,  they  are  presumed  to  pv^-guc  ^^®  \^%^ 
preparatory  measures  for  an  election  for  the  next  y^^^  ^Xx^cYv"^^^^ 
had,  makes  the  successors  officers  de  jure.    lb.  ^ 

See  Mandamus. 
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1.  If  judgment  creditors  assent  to  a  deed  of  trust  made  bj  their  debton, 
assigning  real  and  personal  property  for  their  payment,  according  to 
their  legal  priorities ;  and  by  their  conduct  induce  third  parties  to 
purchase  such  estate  then  bound  by  their  judgments,  and  to  belieTe 
that  they  would  look  to  the  trustees,  and  not  to  their  liens,  for  pay- 
ment of  their  claims,  such  conduct  would  furnish  the  purchasers  a 
valid  equitable  defence,  against  the  enforcement  of  the  judgment 
liens  by  a  re-sale,  under  execution.    Dou6  vs.  Barnes,  e(  oZ.,  1. 

2.  It  would  be  a  fraud  on  the  purchasers,  after  such  conduct,  to  permit 
the  creditors  to  enforce  their  judgments  against  such  purchasers.   A. 

3.  In  such  a  case,  it  would  not  be  necessary  for  the  purchasers  to  see 
to  the  application  of  the  purchase  money.    Ih. 

4.  Such  a  defence,  howeyer,  could  only  be  ayailable  on  the  ground  of 
fraud ;  it  could  not  be  relied  upon  as  a  payment,  surrender,  or 
release,  nor  pleadable  as  such  in  a  court  of  law.    Ih, 

5.  Where  the  character  of  a  defence  is  not  such  as  that  thereby  a  judg- 
ment will  be  vacated,  but  equity  would  prevent  its  enforcement  in 
relation  to  certain  property  of  the  debtor,  it  would  not  constitute  a 
defence  at  law.    Ih. 

6.  Where  the  defendant  in  a  judgment  assigns  property  for  its  payment 
to  trustees,  one  of  whom  was  the  attorney  of  record  of  the  plaintiff, 
the  fact  that  the  plaintiff  had  suspended  execution  on  his  judgment, 
while  he  never  acquiesced  in  the  deed  of  trust,  wiU  not  prevent 
to  enforcement  of  his  judgment  at  law  against  land  on  which  his 
judgment  was  a  lien,  though  sold  by  said  trustees.     76. 

7.  Where  defendants  at  law  assigned  their  lands  to  trustees  for  sale, 
to  pay  judgments  according  to  their  priorities,  and  they  made  sales, 
a  purchaser  who  had  not  looked  to  tlie  application  of  his  purchase 
money,  cannot,  as  against  a  judgment  creditor  who  had  not  con- 
sented to  the  deed  of  trust,  nor  in  any  way  acquiesced  in  it,  require 
such  creditor  to  proceed,  fint^  against  the  land  remaining  unsold 
by  the  trustees,  and  fi«x(,  against  the  land  sold  by  the  trustees  after 
the  sale  made  to  such  purchaser,  in  the  reverse  order  of  such 
sales,    ift. 

8.  H  devised  an  estate  in  land  to  his  wife  and  daughters,  for  'life,  with 
remainder  in  fee  to  his  son  B ;  and  in  the  next  clause  of  his  will, 
gave  to  his  son  J  a  sum  of  money,  to  be  paid  to  him  by  S  in  five 
annual  instalments,  **tlie  first  payment  to  be  made  at  the  end  of  the 
first  year  after  he  gets  possession  of  the  plantation.'*  The  devisees 
for  life  having  died,  some  of  the  heirs  at  law  of  S,  and  the  heirs  of 
J,  filed  a  bill,  praying  a  sale  of  the  land,  and  the  proceeds  thereof  to 
be  distributed  among  the  parties  severally  entitled  thereto.  Held  : 
that  the  legacy  when  due,  was  payable  to  the  executors,  or  adminis- 
trators, of  /,  and  the  bill  must  be  filed  by  them.  Hanton  vs.  Han- 
son ^  69. 

9.  The  bill  could  not  be  filed  until  the  first  payment  was  due,  viz.,  the 
end  of  the  first  year  after  the  devisee  in  fee  got  possession,     fb. 
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10.  It  would  be  no  defence  to  such  a  bill  to  object,  that  before  a  sale 

can  be  made,  the  estate  should  be  divided  among  the  heirs  of  the 
devisor;  or  if  incapable  of  division,  that  the  heir  entitled  should 
have  a  right  to  elect.    lb. 

11.  S,  the  creditor  of  C,  obtained  a  decree  for  the  sale  of  real  and  per* 

tonal  estate,  mortgage  by  the  latter  to  him;  and  at  the  sale  thereof 
became  the  purchaser.  After  the  sale,  C  agreed  to  repurchase  the 
property,  and  applied  to  if  to  advance  him  certain  bank  stock  and 
bonds,  on  account  of  which  S  conveyed  to  H  four  hundred  acres  of 
the  estate  in  question,  agreeing  to  receive  the  stock  and  bonds  as 
cash ;  and  that  the  balance  of  the  mortgaged  estate  should  remain 
subject  to  a  lien,  to  H,  for  the  sum  due  him  beyond  (10,000,  the 
value  of  four  hundred  acres  of  land  conveyed  to  H.  The  debt  due 
from  C  to  Si  was  ascertained  to  be  less  than  £1  originally  claimed. 
Some  years  afterwards,  5  sold  and  conveyed  his  interest  in  the 
estate  to  J,  for  the  sum  of  (7265.65.  By  the  indenture  between  S 
and  J,  it  was  covenanted,  that  J,  by  his  indenture  of  mortgage  upon 
the  said  estate,  would  secure  to  S  the  payment  of  one  of  the  afore- 
said bonds ;  and  also  secure  him  from  the  claim  of  H  thereon,  and 
which  claim  was  not  to  be  altered  or  prejudiced  by  the  sale  from 
S  to  J;  and  that  J  was  to  stand  in  the  place  of  S.  Upon  a  bill 
filed  by  the  representatives  of  H  to  enforce  his  lien,  it  was  decreed, 
that  unless  J  should  pay  tlie  balance  due  to  if,  on  or  before,  &c., 
then  the  estate  should  be  sold,  and  out  of  the  proceeds  thereof, 
after  payment  of  the  debt  of  5  assigned  to  J,  the  complainant  should 
be  paid.  The  decree  also  directed  an  account  of  rents  and  profits, 
&c.,  to  be  taken,  and  after  allowing  J  for  all  just  and  necessary 
improvements  made  by  him  upon  the  the  said  estate  after  he  came 
into  possession,  the  balance  should  be  applied  to  the  payment  of 
J's  claim,  as  assignee  of  5.  Joms,  adm*r  qf  Hawkins,  et  tU.,  vs. 
Jonesi  88. 

12.  The  interest  conveyed  by  S  to  J,  in  equitable  contemplation,  was  but 

a  lien  upon  the  premises  for  the  balance  due  by  C  to  5.    lb. 

13.  When  a  defendant  purchased  in  ignorance  of  any  defect  of  title, 

though  apprized  of  the  claim  of  the  complainant  for  a  lien  on  the 
premises  purchased,  and  took  possession  and  made  improvements 
under  the  opinion  of  counsel  that  the  title  was  clear ;  and  all  his 
acts  and  the  circumstances  of  the  case  demonstrate,  that  at  the  time 
of  his  purchase,  and  when  the  improvements  were  made,  he  be- 
lieved his  title  to  be  a  good  one,  he  is  entitled  to  compensation,  as  a 
bona  Jide  possessor,  for  the  amount  of  his  melioration  and  improve- 
ments of  the  estate,  beneficial  to  the  true  owner.    16. 

14.  Where  a  complainant  has  no  absolute  unqualified  right  to  the  inter- 

position of  a  court  of  chancery — is  only  entitled  to  relief  in  the  sound 
discretion  of  the  court,  which  may  be  modified,  made  conditional,  or 
wholly  denied,  as  may  be  consistent  with  the  dictates  of  equity  and 
conscience,  as  when  he  seeks  to  enforce  the  specific  execution  of  a 
contract — the  defendant  in  possession  will  bo  allowed  for  such  im- 
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provements,  made  bona  Jide,  without  a  knowledge  of  the  defect  of  his 
title,  as  hare  permanently  enhanced  the  Talue  of  the  lands,  and 
to  the  extent  of  such  enhanced  value,  the  plaintiff  is  bound  in  con- 
science to  make  compensation,  ex  aquo  et  bono.    lb. 

15.  Where  a  petition  showed  an  appropriate  case  for  the  jurisdiction  of 

the  county  court,  no  errors  or  irregularities  in  the  proceedings  under 
it,  can  oust  the  court  of  the  jurisdiction  thus  acquired,  or  impair,  as 
to  those  who  are  parties  and  privies,  the  validity  of  its  decree,  when 
collaterally  drawn  in  question.     Htmter  vs.  Hatton  and  Kendriek,  1 15. 

16.  But  where,  after  a  decree  for  a  sale,  and  a  sale  in  fact,  the  infant, 

whose  lands  were  affected,  united  with  her  husband  in  a  petition  in 
the  cause,  and  made  themselves  parties  thereto,  and  ratified  what 
had  been  done,  and  called  upon  the  court  to  enforce  the  sale,  or 
re-sell  the  property.  After  ratification  of  the  sale,  and  payment  of 
the  purchase  money  to  the  trustee,  and  conveyance  of  the  land  by 
the  trustee  to  the  purchaser,  the  husband  of  the  infant  will  not  be 
permitted  to  insist,  that  the  proceedings  are  null  and  void,  because 
of  the  non-summons  of  his  wife.    lb. 

17.  The  testatrix,  by  her  will,  in  1828,  directed  her  executors  to  manu- 

mit, by  deed,  all  her  slaves,  whose  age  and  health  might  be  such  as 
their  manumission  may  not  be  prohibited  by  law,  leaving  it  in  the 
discretion  of  the  executors  to  carry  such  direction  into  effect,  at  such 
time  or  times  as  they  may  judge  proper  and  expedient.  Several 
of  her  executors  renounced  the  trust,  but  one  of  them  accepted  it. 
After  a  lapse  of  fourteen  years,  a  number  of  the  slaves  filed  their 
bill  against  all  the  persons  alive,  named  as  executors,  including  the 
one  who  took  out  letters,  in  which  they  alleged,  that  the  executors 
refused  to  execute  to  them  deeds  of  manumission,  alUiough  not  pro- 
hibited by  law,  and  retained  them  in  servitude  for  their  own  profit ; 
that  the  testatrix  left  sufficient  personal  estate  to  pay  her  debts, 
without  including  the  complainants,  and  no  debts  unsatisfied.  To 
this  bill  the  defendants  demurred.  Held,  that  the  facts  disclosed, 
presented  a  proper  case  for  the  interposition  of  a  court  of  equity,  on 
the  general  principles  by  which  that  tribunal  is  governed  in  the  exe- 
cution of  trusts  and  powers.    Peters,  et  al.,  vs.  Van  Lear,  249. 

18.  Equity  has  no  power  to  determine,  by  decree,  the  right  to  freedom, 

nor  to  order  an  account  of  the  value  of  the  services  of  the  com- 
plain  ants  while  detained  as  slaves.  lb, 
19.  The  real  estate  of  o  deceased  debtor  is  not  primarily  liable  for  the  pay- 
ment of  his  debts;  for  tliat  purpose,  it  is  but  an  auxiliary  to  the  per- 
sonal fund,  and  is  only  answerable  to  creditors  to  the  extent  of  the 
deficiency  of  the  latter.     Warfield  et  al,,  v««  Owena,  364. 

20.  The  rents  and  profits  of  the  real  estate  of  a  deceased  debtor,  whom 

personal  estate  is  insufficient  for  the  payment  of  his  debts,  and  which 
accrued  before  a  sale  under  a  decree,  at  the  suit  of  his  creditors,  is 
responsible  in  equity  for  their  paymunt.     lb. 

21.  The  heirs  of  the  deceased  debtor,  or  any  other  person  receiving  the 

same  after  his  death,  and  before  a  sale,  will,  in  equity,  bo  considered 
as  receiving  the  same  for  the  benefit  of  such  creditors.    lb. 


INDEX.  519 

COURT  OF  CHANCERY.— Con/iim«J. 

23.  Upon  a  proper  bill  filed  for  the  recovery  of  such  rents  and  profits, 
the  receivers  thereof  will  be  made  to  accoont  with  the  creditors  of 
the  deceased.  lb. 

23.  This  accountability  results  from  a  clear  principle  of  equity  jurisdic^ 

tion,  that  where  the  right  is  cleari  and  the  law  can  give  no  adequate 
remedy,  a  court  of  chancery  will  relieve,    lb. 

24.  Where  the  accountability  for  rents  and  profits  is  established,  a  court 

of  equity  may,  in  a  proper  case,  appoint  a  receiver  thereof,  or  im- 
pose upon  the  tenant  of  the  estate  an  occupation  rent.  lb* 
525.  But  where  a  bill  seeks  no  relief  out  of  rents  or  profits,  and  merely 
calls  for  a  sale  of  the  realty,  in  aid  of  the  personalty,  the  latter  be- 
ing alleged  to  be  insufiicient,  and  the  defendants  deny  the  existence 
of  the  debt  on  which  the  bill  proceeds,  the  insufficiency  of  the  per- 
sonalty,  and  plead  limitations,  and  the  proof  taken  did  not  establish 
such  insufficiency,  the  complainants  cannot  ask  either  for  an  injunc. 
tion  to  restrain  unskilful  cultivation,  the  appcnntmentof  a  receiver^ 
or  an  occupation  rent.     lb. 

26.  To  entitle  a  creditor,  seeking  to  sell  real  estate  for  the  payment  of 

debts,  to  an  order  for  injunction  to  restrain  wasteful  or  unskilful 
cultivation,  the  appointment  of  a  receiver  of  the  rents  and  profits^ 
before  deoree,  or  payment  of  an  occupation  rent,  as  against  the 
widow  and  infant  heirs  of  the  deceased  debtor,  he  must  show, 
that  it  was  necessary  for  his  protection  from  loss,  or  that  he  had 
a  right  to  demand  it,  because  of  the  certainty  or  strong  probability, 
that  the  real  and  personal  estate  of  the  deceased,  would  be  insuffi^ 
eient  for  the  payment  of  all  the  creditors  of  the  deceased.     lb. 

27.  Fear  and  belief,  un sustained  by  facts  establishing  their  probability,  or 

showing  them  to  be  well  founded,  are  not  a  sufficient  foundation 
for  the  interposition  of  a  court  of  equity,  by  way  of  injunction,  or 
for  the  imposition  of  ail  occupation  rent.     lb. 

28.  Difficulties  to  be  encountered  in  stating  accounts,  are  no  grounds 

why  accounts  ought  not  to  be  decreed,  where  the  eourt  perceives 
they  are  necessary  to  the  rights  of  the  parties,  and  ends  of  justicer 
Bevans  vs.  Sullivan,  et  aUy  383-. 

29.  Every  reasonable  presumption  will  be  made  against  those  partners, 

whose  fault  it  is  that  tho  books  of  accounts  of  a  partnership  are 
imperfectly  kept ;  and  if  they  claim  to  be  entitled  to  other  credits 
than  those  to  which  the  books,  at  the  close  of  the  partnership, 
entitle  them,  it  is  usual  to  require  of  them  very  strict  proof,  lb. 

30.  Circumstances  stated,  under  which  a  court  of  equity  will  infer  the  exist- 

ence of  a  partnership,  in  opposition  to  an  answer  denying  it.    lb. 

31.  Where  a  bill  alleged  a  partnership  to  have  commenced  and  terminated 

at  a  particular  day,  and  the  proof  established  its  coitimencement,  a 
partner  who  insists  that  it  was  dissolved  at  an  earlier  pet'i^  ^^^^  ^^^^ 
alleged,  will  have  to  prove  it.    lb. 

32.  For  personal  services  rendered  by  a  partner,  no  cotj^^       -a^Vot^  caii\» 

claimed,  without  proof  of  an  express  agreement,  .^^  ^  ^^o  aV^*^^ 
compensated  for  them.    lb. 


^\r^'^' 
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3d«  In  June  1783,  the  owner  in  fee  of  a  square  of  ground  in  the  city  of 
Baltimore^  conveyed  it  to  trusteee  to  erect  a  R,  C,  church,  and  Ity 
out  a  place  of  burial  on  the  same,  for  the  use  of  the  R.  C  of  the 
said  city.  The  deed  declared,  that  if  the  trustees  did  not  build, 
erect  and  complete  the  said  church,  and  appropriate  the  residue 
of  the  square  in  laying  out  a  burial  ground  for  the  use  of  the  said 
persons,  then  it  should  be  void,  and  the  royersion  in  the  grantors. 
No  church  vrw  erected  on  the  lot ;  but  a  church  was  erected  by 
the  same  society  of  christians,  upon  a  lot  in  the  neighborhood,  and 
the  square  conveyed,  was  used  exclusively  as  a  place  of  sepulture. 
The  corporation  of  Baltimore  paved  the  streets  adjacent  to  the 
square;  claimed  the  cost  thereof  as  a  paving  tax,  and  to  sell  the 
square,  in  consequence  of  its  non  payment  for  their  reitaabursement, 
or  that  of  the  persons  who  had  paved  the  streets.  Upon  a  bill  filed 
by  the  pastor  of  the  church  actually  built,  and  by  one  of  its  congro. 
gation,  who,  with  others  of  that  church,  and  its  persuasion,  had 
used  the  square  as  a  place  of  burial  from  1783,  hitherto,  for  an 
injunction  to  restrain  the  proposed  sale  for  taxes.  Hei.d,  that 
neither  of  the  complainants  had  any  interest,  legal  or  equitable, 
for  the  protection  of  which  they  could  claim  the  interposition  of 
a  court  of  equity.     Dolan  and  Foy,  e«.  M,  <f  ^*  ^'  ^f  Balt^t  394. 

34.  If  the  conditions  of  the  deed  have  not  been  performed,  the  whole  estate, 

legal  and  equitable,  will  have  reverted  to  the  heirs  of  the  grantor, 
unless  the  heirs  of  the  surviving  trustee  can  allege  and  prove,  in 
a  court  of  equity,  such  positive  agreement  on  the  part  of  the 
grantor,  or  his  heirs,  or  such  specific  acts  of  the  parties,  with  distinct 
knowledge  of  the  grantor,  or  his  heirs,  amounting  to  evidence  of 
such  an  agreement  as  would  entitle  the  claimants,  by  a  bill  for 
specific  execution  of  such  agreement,  to  a  deed  of  conveyaaoe, 
discharged  of  the  condition  so  violated.     lb, 

35.  Specific  performance  of  a  contract,  is  not  a  matter  of  right  in  the  par- 

ties, but  depends  upon  the  sound  and  reasonable  discretion  of  the 
court ',  is  granted  or  withheld  according  to  the  circumstances  of  the 
case  -,  and  the  court  must  be  satisfied,  that  the  contract  sought  to  be 
enforced  is  fair,  just,  and  reasonable,  equal  in  all  its  parts,  and 
founded  on  an  adequate  consideration.     Gtiger  vs.  Green,  472. 

36.  A  court  of  chancery  never  lends  its  aid  in  furtherance  of  injustice  and 

oppression.    Burton,  et  a/.,  vs.  Marshall ^  487. 

37*  While  a  complainant  is  prosecuting  a  suit  at  law,  to  recover  damages 
for  the  violation  of  a  contract,  it  is  both  unjust  and  oppressive,  at 
the  same  time  and  for  the  same  injury,  to  seek  to  visit  the  de- 
fendant, in  a  court  of  equity,  with  the  pains  and  penalties  of  in- 
junction, by  which  he  might  be  stripped  of  all  means  of  subsistence, 
or  violating  the  injunction,  be  imprisoned  for  contempt.    /6. 

38.  Equity  will  not  listen  to  a  complainant  who  thus  presents  himself  for 
relief,  until  he  makes  his  election  in  which  court  he  desires  to  pro- 
ceed in  pursuit  of  his  rights,  and  has  dismissed,  or  agreed  to  dismiss, 
his  proceedings  in  the  other.     Ih. 
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COURT  OF  CHANCERY. ^Continued. 
See  Contribution. 

Deeds,  as  to  deeds  of  preference,  1. 
Divorce. 

iMPROTEMENn. 

Infancy. 
Injunction. 
Practice  in  Equity. 
CRIMES.    See  Indictment. 

DAMAGES. 

1.  A  party  is  entitled  to  recover  but  one  compensation  for  an  injury 

received.     Burton,  et  <U.,  vs.  Jtfars^a//,  487. 
See  Common  Carriers,  for  measure  of,  for  personal  injury. 

Release,  as  to  unliquidated  damages. 

DEBTOR  AND  CREDITOR. 
See  Deeds,  I. 

DEED. 

1.  A  deed  from  the  several  partners  of  a  firm  in  failing  circumstances, 

for  a  nominal  consideration,  conveyed  all  their  effects  to  trustees  in 
trust: 

Ist.  To  take  possession  of  and  recover  such  estate;  give  acquit- 
tances, and  compound  and  arbitrate  all  debts  assigned;  appoint 
agents  and  substitutes,  and  sell  the  estate  recovered. 

2nd.  To  pay  and  discharge  the  expenses  of  the  trust. 

3rd.  To  pay  and  satisfy  a  certain  judgment  mentioned  in  the  deed 
against  one  of  the  partners,  for  a  debt  due  by  the  firm  in  JV*eui 
York, 

4th.  To  pay  and  satisfy  all  the  small  debts  of  the  firm,  under  the 
sum  of  one  hundred  dollars. 

5th.  To  pay  the  whole  of  the  residue  of  the  estate  recovered,  or 
so  much  thereof  as  might  be  necessary,  to  and  amongst  such  of 
the  creditors  of  the  firm  as  should,  within  ninety  days  of  the 
date  of  the  deed,  signify  their  assent  to  the  terms  thereof,  and 
execute  and  deliver  to  the  grantors  a  full  and  final  release  and 
discharge  of  and  from  all  claims,  in  manner  following,  to  wit : 
35  per  cent,  on  account  of  merchandize  purchased ;  then  25  per 
cent,  on  account  of  borrowed  money  and  accommodation  paper, 
and  other  confidential  engagements  of  the  firm ;  then  the  ba- 
lance, principal  and  interest,  of  the  releasing  creditor's  claims. 

6th.  If  the  funds  prove  more  than  sufficient  for  the  above  objects, 

« 

the  residue  to  be  paid  to  the  grantors.    McCall,  et  aZ.,  v$,  Hink- 
ley  and  Woodward,  128. 

2.  Upon  the  prayer  that  the  said  deed  is  void  in  law,  in  that  it  gives  an 

undue  preference  to  one  class  of  creditors,  and  requires  all  creditors 
who  may  partake  of  its  benefits,  to  execute  a  general  release  to  the 
grantor's  debtors.  The  county  court  declared  the  deed  to  be  valid ; 
upon  appeal,  affirmed  by  a  divided  coUrt,    A. 
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DEED.^  Continued. 

3.  A  party  »  estopped  from  denying  a  fact  recited  in  hie  deed.    Uoyd 

vs.  Bwrgea,  187. 

4.  The  act  of  1822,  ch.  162,  which  declares,  that  no  deed,  kc,,  shall  be 

construed  to  create  an  estate  in  joint  tenancy,  unless  in  such  deed, 
&c.,  it  is  expressly  provided,  that  the  property  thereby  conreyed,  is 
to  be  held  in  joint  tenancy,  does  not  affect  a  deed  to  H  mid  wtftt  and 
their  heirs  and  assigns,  forever,  and  to  the  survivor  of  them.  Such 
a  deed  does  not  create  a  joint  tenancy.     Cr^  w.  WUcor,  504. 

5.  And  if  it  did,  the  term  survivor  in  the  deed,  clearly  indicates  the  in- 

tention, that  there  shall  exist  a  right  of  survivorship.    A. 
See  Court  or  Chamckry,  34,  35. 

Relation  of  Trustee's  deed  to  time  of  judicial  sale,  tee  Trespass,  1  to  4. 
DEUVERY  OF  PERSONAL  PROPERTY. 
See  Personal  Propertt. 

DEPUTY  COLLECTORS  OF  COUNTY  LEVIES  AND  TAXES. 
See  Collectors  op  County  Levies  and  Taxes. 
Pleab  and  Pleading,  4. 
DIVORCE. 

1.  Under  the  act  of  1841,  chap.  262,  divorces  omensa  el  thoro,  maybe 

decreed  in  equity  for  cruelty  of  treatment— or  excessively  vicious 
conduct,  abandonment,  and  desertion.    Rieketts  vs.  Sicketts,  105. 

2.  In  a  case  of  great  cruelty,  harsh  usage,  for  a  series  of  years,  prac- 

tised by  the  husband  towards  his  wife,  such  a  divorce  will  be 
decreed.  lb. 
3:  Where  the  income  of  the  husband  may  be  fairly  estimated  at  nine 
hundred  dollars  per  annum,  alimony  out  of  that  income  of  one-third 
of  its  amount,  for  the  maintenance  of  an  aged  wife,  who  has  bera 
compeUed  to  abandon  her  home  by  his  cruelty,  is  not  unreasonable. 

lb. 

4.  The  amount  of  alimony  must  depend  on  the  circumstances  of  each 

case.    lb, 

5.  The  court  has  power  to  compel  the  husband  to  pay  a  proper  fee  for 

retaining  counsel,  to  aid  the  wife  in  the  prosecution  of  the  bill 
against  him,  for  divorce  and  alimony,    lb. 

6.  Upon  a  bill  filed  for  divorce  and  alimony,  the  defendant,  the  husband, 

having  been  summoned,  and  not  appearing  in  the  cause,  proof  being 
taken  of  his  title  to  various  items  of  leasehold  property,  upon  peti- 
tion of  the  wife,  alleging,  she  was  advised  by  her  counsel,  that  it 
was  in  the  power  of  her  husband  to  alien  the  same,  and  the  proceeds 
to  secrete  pending  her  bill,  and  so  make  null  and  void,*  to  all  practi- 
cal purposes,  any  order  for  her  maintenance,  the  court  awarded  an 
injunction,  prohibiting  him  from  alienating  any  part  of  the  landed 
property  or  chattels  in  this  State,  of  which  she  had  given  evidence. 

lb 

7.  Where  the  county  court,  by  an  interlocutory  order,  pendente  Uie,  or- 

dered the  husband  to  pay  a  sum  for  her  maintenance  during  the 
progress  of  the  cause,  it  is  error  at  the  passage  of  the  final  decree  to 
increase  that  allowance,  by  ordering  a  Airther  sum  in  gross  to  be 
paid.    lb. 
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ELECTION  OF  ACTIONS  AND  MODE  OF  PROCEDURE. 

1.  A  eourt  of  ohaneory  never  loncls  its  aid  in  fiiithennoa  of  injuitioe 
and  opproMion.    Bttrton^  et  oZ.,  vt.  Marshall,  487. 

8*  Wbilo  a  complainant  ia  prooocating  a  suit  at  laur,  to  recover  damages 
for  the  violation  of  a  contract,  it  is  both  nnjntt  and  oppressive,  at 
the  same  time  and  for  the  same  injury,  to  seek  to  visit  the  defendant 
in  a  court  of  equity,  with  the  pains  and  penalties  of  injunction,  by 
which  he  might  be  stripped  of  all  means  of  subsistence,  or  violating 
the  injunction,  be  imprisoned  for  contempt.    Ib» 

9.  Equity  will  not  listen  to  a  complainant  who  thus  presents  himself 
for  relief,  until  he  makes  his  election  in  which  court  he  desires  to 
proceed  in  pursuit  of  his  right,  and  has  dismissed,  or  agreed  to 
dismiss,  his  proceedings  in  the  other,    lb. 

4.  A  party  is  entitled  to  recover  but  one  compensation  fbr  an  injury 
received.    Jb, 

EQUITABLE  ASSIGNMENTS. 

Under  Act  of  1839,  He  Absignment. 

ESCAPE. 

1.  The  case  of  West^s  executor^  v$.  Hykmd,  3  Harris  Sf  Johnion,  200,  is 
imperfectly  reported.  In  that  case,  the  sheriff  did  not  bring  the 
body  of  the  defendant  into  court  on  the  return  of  the  first  ca,  ra., 
and  the  defendant,  after  its  service,  escaped  from  the  custody  of  the 
sheriff,  before  the  second  ca.  sa.  was  issued.  Harden  vs.  Campbell,  29. 
9.  An  escape  from  the  sheriff,  without  the  consent  of  the  creditor,  does 
not  prejudice  him  or  extinguish  his  judgment.    lb. 

ESTOPPEL.    See  Bokd,  1. 

EVIDENCE. 

1.  Under  what  circumstances  will  the  quarrying  of  stone  be  considered 

an  irreparable  injury  to  the  inheritance,  qr.  Ifotniltoti,  et  a/. ,  vs. 
£^,  et  s2.,  34. 

2.  The  counsel  fee  paid  by  a  caveator  of  a  will  admitted  to  probate,  is 

evidence  of  the  reasonableness  of  a  similar  fee  allowed  to  the 
executor,  for  the  caveatee's  counsel,  to  maintain  it.  Comptonvs. 
Bama,  55. 

3.  An  exhibit  which  consisted  of  mere  pencil  marks  upon  an  isolated  pa- 

per, unexplained  by  any  testimony  to  show  the  time  or  occasion 
which  gave  birth  to  it,  as  testimony,  b  of  too  questionable  a  charac- 
ter to  be  made  the  basis  on  which  the  rights  of  the  parties  litigant 
in  the  cause,  should  be  acyusted.  Jones,  Adm.  qf  Hawkins  et  al.,  vs. 
Jones,  87. 

4.  Where  the  testimony  of  several  witnesses  in  regard  to  the  amount 

of  rent  which  ought  to  be  paid,  was  of  such  a  nature  as  to  require 
it  to  be  averaged,  the  aggregate  amount  ought  to  be  ascertuned  by 
adding  together  the  estimate  of  each  and  every  w^ltness  wb.o  testified 
thereto,  and  dividing  the  sum  thus  obtained  by  ty^^  e'*^''^^  number  ot 
witnesses.    Concurring  witnesses  will  each  be  ^^^^    *jed  ^  ^^^*    ^^* 

5.  The  rule  ofaveraging  the  testimony  of  witnesses,  j^       ^t^Vj  «*^^^^'*"» 

and  is  apart  from  all  corrupt  concert  between  tK  ^  ^    ktve^*^'      * 
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6.  T  addressed  a  letter  to  O,  informing  him  that  E  and  P  wore  aboat  to 

embark  in  business  together,  and  stating,  "shoald  they  make  a  bill 
with  jou,  I  will  bo  responsible  for  the  amount;'*  Held,  that  the 
engagement  on  the  part  of  T,  was  to  be  responsible  for  such  bill  as 
E  and  P  should  make,  and  not  such  bill  as  thej  should  acknow. 
ledge  they  had  made.  In  an  action  to  enforce  the  aboye  guaranty, 
P  had  a  right  to  have  the  delivery  of  the  goods  proved  in  the  accus* 
tomed  mode,  and  not  by  hearsay  evidence.  E  and  P  were  witness, 
es,  and  could  have  been  examined  to  establish  such  delivery  to  them. 
Onffith  vs.  Turner,  111. 

7.  If  E  and  P  could  be  considered  as  agents,  their  declarations,  ex  post 

facto,  in  relation  to  the  purchase,  would  not  be  admissible  evidence 
to  charge  T,  lb. 
6.  In  the  presence  of  Tn  one  of  the  firm  of  E  and  P,  admitted  the 
amount  of  their  purchase  from  O,  and  that  subsequent  to  said  con- 
versation, T  called,  in  company  with  E,  and  expressed  a  wish  that 
the  same  might  be  paid.  Hbld,  that  if  T  had  knowledge  of  the 
facts  admitted  by  Et  ^nd  heard  the  admission,  without  observation, 
he  might  be  considered  by  the  jury  as  acquiescing,  by  his  silence, 
in  the  verity  of  such  admission,    lb, 

9.  Whether  he  had  such  knowledge,  was  a  question  of  fact  for  the  jury. 

lb. 

10.  The  reasons  assigned  by  the  court  in  5  Binney,  198,  for  the  admission 
in  evidence  of  the  declarations  of  a  party  who  purchased  goods, 
under  a  guaranty  to  charge  his  guarantor,  are  not  satis^ctory  to 
this  court,     lb, 

11.  The  rejection  of  such  admissions,  is  plaood  on  the  true  legal  ground 
in  the  case  of  5  Eop.,  27.     lb. 

13.  The  confession  of  a  judgment,  was  received  in  evidence  in  the  eass 
of  12  Wheat.,  515,  on  the  ground  of  the  peculiar  form  of  the  guaran' 
ty,  which  made  the  guarantor  answerable  for  the  conduct  and  aU 
the  engagements  of  his  sou.     lb, 

13,  Irregularities  and  errors  which  occur  in  the  progress  of  an  equity 

suit,  which  could  only  be  taken  advantage  of  by  the  party  aggriev- 
ed by  them,  on  a  rehearing,  a  bill  of  review,  or  on  appeal  in  the 
cause  in  which  they  are  found,  detract  nothing  from  the  validity  of 
the  decree,  when  the  record  of  such  cause  is  presented  as  evidence 
collaterally.    Hunter  vs.  Hatton  and  Kendrick,  115. 

14,  Such  is  the  nature  of  the  irregularity  in  appointrag  commissioners, 

to  determine  whether  an  infant's  land  ought  to  be  sold  for  her  ad- 
vantage, before  her  petition  for  sale  was  filed  with  the  clerk;  of  tbo 
exercise  of  the  authority  by  the  commissioners,  without  the  issuing 
of  a  commission  to  them;  that  the  commissioners  were  not  free- 
holders, or  the  substitution  of  one  purchaser  for  another  at  the  time 
of  final  ratification  of  the  sale.     lb, 

15,  Where  a  petition  was  filed  by  an  alleged  guardian  and  prockein  ami 

of  an  infant,  for  a  sale  of  her  land,  on  the  ground  that  it  would  be 
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for  her  interest  and  advantage,  to  which  she  was  not  summoned 
nor  made  a  party,  the  objection  that  the  record  of  such  a  cause  is 
not  evidence  against  her,  is  not  one  to  the  jurisdiction  of  the  court, 
but  rests  on  the  broad  principle,  that  decrees  and  judgments  are  only 
binding  on  parties  to  the  proceedings  on  which  they  are  founded, 
and  those[|c]aiming  under  them.  76. 
16.  Where,  under  the  issue  joined,  the  only  question  wns,  whether  the 
plaintiff  had  o^freehold  estate,  parol  evidence  that  the  defendant  had 
received  from  the  plaintiff  a  balance  of  purchase  money,  for  the  land 
in  controversy,  and  that  thereupon  the  plaintiff  had  taken  posses- 
sion, with  the  consent  of  the  defendant,  who  said  he  renounced  all 
his  claim  to  the  land,  has  no  tendency  to  prove  or  disprove  the  fact  1^^' 


I  at  issue.     lb. 


17.  Where  the  plaintiff  sued  out  a  writ  as  administratrix,  and  declared  as 

executrix  in  assumpsit,  under  the  general  issue  plea  she  may  offer 
in  evidence  her  letters  testamentary,  to  show  the  character  in  which 
she  sues.     Chapman's  adnCr^  V9,  Davis,  exc*x,  366. 

18.  Where  C  and  D  entered  into  a  single  bill,  of  which  each  paid  one. 

half,  in  an  action  by  the  executrix  of  D  against  the  administratrix 
of  O,  on  the  ground  that  C  was  the  principal  debtor,  and  D  only 
the  surety,  and  for  the  purpose  of  recovering  the  whole  debt  from 
CPs  estate,  it  is  competent  for  C  to  prove,  that  he  and  D  were  mem. 
hers  of  the  vestry  of  a  church,  on  account  of  which  the  single  bill 
was  originally  signed,  to  borrow  mpney,  and  continued  members 
thereof  for  a  series  of  years:  and  that  the  fact  of  membership,  and 
its  continuance,  as  between  C  and  D,  might  be  proved  by  the  acts 
and  conduct  of  the  parties,  of  which,  parol  proof  was  competent 
evidence,    lb, 

19.  An  instrument  of  writing,  reciting :  *»  The  vestry  met  agreeably  to 

notice.  Present  C"  and  others,  (not  mentioning  D  as  present,)  "who 
resolved,  that  in  order  to  finish  the  church,  the  vestry,  or  those  of 
them  who  will  consent  to  the  plan,  will  agree  to  complete  said  church 
on  their  own  responsibility,*'  &c. — And  to  which  was  appended  the 
following  agreement:  **  We  whose  names  are  hereunto  subscribed, 
do  agree  to  exonerate  H  and  Jtf  from  any  responsibility  arising  under 
the  foregoing  resolutions," — signed  by  C,  and  D,  and  others, — is 
not  evidence,  per  se,  that  D,  who  so  signed,  was  a  member  of  the 
vestry  of  said  church  at  the  time  of  the  date  thereof.    lb. 

20.  The  defendant,  by  his  examination  of  a  witness  in  chief,  proved,  that 

the  witness,  as  a  constable,  had  sold  the  negro  in  controversy  to 
him,  and  so  in  effect  gave  evidence  of  a  sale  under  a^./a.,  or  some 
process  of  execution.  Under  such  circumstances  the  plaintiff,  by 
cross-examination  of  the  same  witness,  will  be  permitted  to  give 
parol  evidence  of  the  undisclosed  part  of  the  cotx^eots  of  the  fieri 
facias.    Hume,  et  al.,  vs.  Pumphrey,  181. 

21.  In  an  action  by  an  endorsee  against  the  payee  an^  ^  ^ot*®^  ^^  ^.t^^- 

gotiable  note,  the  maker  is  a  competent  witnesa  ^         -.^o  ^^  ^^^^^- 
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tion  of  the  note  by  bimself  and  partners,  as  makers,  and  the  endone- 
ment  by  the  defendant.    Barry  et  a/.,  m.  Crawley,  194. 

22.  By  the  act  of  1837,  eh.  253,  the  legislature  designed,  as  to  the  mode 
of  proof  of  demand,  and  notice,  to  place  foreign  and  inland  bills  op- 
on  the  same  footing ;  and,  as  regarded  inland  bills  and  notes,  to  dis. 
pense  with  the  necessity  of  producing  oral  proof  of  demand  and  no- 
tice, by  substitating  therefor  the  protest  of  the  notary,  doly  made. 

lb. 

33.  In  the  case  of  foreign  bills,  the  protest  of  a  notary,  duly  authenticated 
by  his  seal,  is  received  as  proof  of  demand  and  notice,  as  therein 
sUted.    n. 

24.  When  a  protest,  or  an  authenticated  copy  thereof,  is  offered  in  eri- 

dence,  it  must  be  received  on  the  footing  of  the  lex  fori,  and  the 
only  enquiry  is,  whether  the  protest  has  been  duly  made  ?    iB. 

25.  When  the  court  can  perceive  that  a  seal  is  attached  thereto,  the 

protest  is  sufficiently  authenticated ;  neither  the  seal,  nor  the  signs- 
ture  of  the  notary,  need  be  proved.    lb, 

26.  W,  S,  D  jr  C,  agreed  to  sell  to  C  all  the  books,  debts,  credits, 

dec,  of  the  firm  of  S  8f  W,  and  of  the  firm  of  D  Sc  8,  estimating 
the  same  at  9^526,  fi>r  ten  dollars  in  cash,  and  certain  outstanding, 
enumerated  notes  of  the  two  firms,  amounting  to  $5153.75,  and  C 
bound  himself  to  pay  said  notes  when  due.  In  an  action  upmi 
one  of  said  notes  of  8  fy  W,  against  C,  the  endorser,  by  the  holder 
thereof,  he  proved,  that  he  had  already  obtained  judgment  against 
S.  Hkld,  that  this  agreement  did  not  render  8  an  incompetent 
witness  in  the  cause,  for  the  plaintiff.  If  the  witness  was  com- 
pelled to  pay  the  note,  he  could  recover  upon  the  agreement  against 
C,  and  by  paying  the  judgment  against  him,  he  would  not  be  entitled 
to  an  assignment  of  it,  as  he  was  not  a  security  for  C     i&. 

27.  Ht  in  consideration  of  love  and  affection  for  his  children,  assigned  to 

J,  an  account  for  medical  services  rendered,  and  medicines  Ihmish- 
ed  to  C,  in  trust,  "that  the  proceeds  of  the  said  account  when  collec- 
ted, after  deducting  the  expenses  thereof,  shall  be  immediately  applied 
to  the  exclusive  benefit  and  advantage  of  his  children,  by  J,  the 
trustee.**  In  an  action  by  J  against  C,  to  recover  the  amount  of  the 
account,  H,  the  assignor,  is  a  competent  witness  to  prove  the  rendi- 
tion of  the  services  by  himself,  and  a  promise  to  pay  the  same 
within  three  years  before  the  institution  of  the  suit.  Crawford  vs. 
Brooke,  213. 

28.  When  objection  is  made  to  the  competency  of  a  witness,  upon  the 

ground  of  interest,  the  inquiry  is,  whether  he  is  interested  at  the 
moment  his  testimony  is  tendered  to  the  court  ? — if  he  then  has  no 
interest,  he  is  competent.    lb* 

29.  A  legal,  certain,  and  immediate  interest,  in  the  event  of  the  suit  it- 

self, or  in  the  record  as  an  instrument  of  evidence,  in  support  of  his 
own  claims  in  a  subsequent  action,  is  necessary  to  render  a  witnesi 
incompetent,    /fr. 
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30.  The  principal  obligor  in  a.  bond  is  a  competent  witneas  to  proTO  its  ex- 

eention  by  bis  surety  therein,  in  an  action  on  such  bond,  onder  the 
plea  of  fion  est  factum  by  the  surety.  The  witness  is  liable  either  to 
the  plaintiff,  or  to  the  defendant,  if  ho  pays  it,  for  the  whole  amount 
of  the  bond,  and  was  therefore  called  to  testify  against  his  own  in. 
terest  in  either  event.    Buckingham  vs.  Claryt  223. 

31.  In  the  year  1839,  the  owner  of  certain  slaves  told  the  plaintiff,  a 

physician,  who  had  been  attending  them  a  long  time  before,  that  if 
he  would  cure  them,  he  might  hare  tliem  for  their  medical  bill ; 
and  that  he  must  make  no  charge  against  them  from  that  time. 
The  slaves  were  then  small  children,  and  of  vexy  little  value.  The 
plaintiff  attended  the  negroes,  and  they  recovered.  They  were 
never  delivered  to  him,  and  their  owner  died  in  1842,  having  them 
in  his  possession.  Under  notice  from  the  plaintiff,  to  the  defend- 
ant's executor,  to  produce  the  medical  bill  of  the  plaintiff  against 
the  owner  of  the  slaves,  from  November  1841,  to  his  death,  in  1843, 
which  the  executor  had  paid  after  the  institution  of  a  replevin  for 
the  negroes.  Hkld,  that  the  plaintiff  might  offer  his  own  account, 
as  evidence,  that  during  the  period  embraced  in  it,  he  had  not 
charged  in  it  for  medical  services  to  the  negroes  in  dispute,  though 
it  did  contain  charges  for  medicines,  &e.,  to  a  negro  child  not 
named.    Mti^  vs.  Turton,  233. 

39,  Whether  the  negro  child,  not  nsmed  in  the  account,  was  one  of  the 
two.  the  subjects  matter  of  the  contract,  was  a  que^ion  for  the 
jury,  and  either  party  might  have  offered  further  evidence  on  that 
point.    Jb, 

33*  The  account  produced  under  the  notice,  was  primary  evidence  of 
what  the  plaintiff  did  claim  for  medical  services.     Ibw 

34.  A  medical  bill,  which  had  accrued  prior  to  the  date  of  a  contract, 

agreed  to  be  surrendered,  in  consideration  of  a  sale  of  slaves,  is  evi- 
dence of  a  valuable  consideration  passing  from  the  vendee  to  the 
vendor.    lb, 

35.  The  plaintiff  declared  on  a  single  bill  of  the  defendant,  who  pleaded 

payment  specially  to  have  been  made  at  certain  times,  and  in  cer- 
tain amounts,  on  which  plea  issue  was  joined.  The  defendant 
proved  his  plea  by  the  production  of  various  receipts  of  the  plain- 
tiff. The  plaintiff  then  proposed  to  prove,  orally,  that  he  had  two 
bills  for  the  same  sum,  and  that  the  receipts  were  applicable  to  the 
note  not  sued  upon.  Hild  :  that  he  must  produce  tliat  one,  or 
account  for  its  non -production ;  otherwise,  the  parol  proof  was  inad- 
missible.    Trundle  vs.  Williams,  313. 

36.  The  best  evidence  of  the  existence,  character,  and  contents  of  a 

written  instrument,  is  the  instrument  itself.     lb. 

37.  B  filed  his  bill,  charging  a  partnership,  entered  into  between  himself 

and  three  others,  in  a  special  business,  by  verbal  contract ;  that  it 
continued  about  a  year,  at  the  end  of  which  time,  be  voluntarily 
withdrew,  apprehending  injury  from  the  miscoixduc^  ^^  ^^  ^^~ 
partners.    The  object  of  the  bill  was  to   procutf^  ^-   ^cc^"'*^^'  ^^^ 
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pajment  over  of  hi»  portion  of  the  profiis.  One  of  the  partnen,  in 
hit  answer,  denied  the  existence  of  the  partnership,  and  claimed 
that  B  was  employed  bj  him  for  hire.  The  two  other  partners 
admitted  the  partnership  in  their  answers,  and  consented  to  an 
account.  Held,  that  the  answers  of  the  two  who  admitted  the  part- 
nership,  were  not  eyidenee  against  the  third  partner,  who  denied  its 
existence.  Bevant  vs.  Sullivan,  et  al.,  383. 
38.  The  genera]  mie  is,  that  the  answer  of  one  defendant  is  not  evidence 
against  his  co-defendants.  lb. 
39.  The  fact  of  the  alleged  existence  of  two  partnerships,  one  of  which 
was  constituted  of  three  persons,  the  other  of  the  same  three  and 
another,  will  not  make  the  answer  of  one  of  the  three  admitting 
the  partnership,  evidence,  at  a  partnerghip  act,  against  his  other 
two  partners,  and  thus  establish  the  existence  in  fact  of  the  part- 
nership between  the  four,  against  the  denial  in  the  answer  of  one  of 
the  three  partners.  Such  a  state  of  facts  does  not  make  an  excep- 
tion to  the  gieneral  rule.     lb. 

40.  When  one  partner  is  permitted  by  his  answef  to  testify  against  a  firm, 

of  which  he  is  a  partner,  it  ought  to   be,   because  he  is  testifying 
against  himself,  as  a  member  of  the  firm.     lb, 

41.  In  an  action  to  recover  compensation  for  injuries  done  to  the  person 

of  plaintiff,  by  the  negligence  of  the  driver  of  a  stage,  which  was 
thereby  upset,  the  plaintiff  cannot  give  in  evidence,  for  the  pnrpoM 
of  increasing  the  damages,  that  he  had  a  wife  and  children.    Stock- 
ton V9.  Fry,  406. 
4S.-  OvertumiDg  a  stage  coach  with  passengers,  is  prima  fade  proof  of 
negligence,  in  an  action  by  an  injured  one  to  recover  damages  from 
the  proprietors.    Ih. 
Evidence  of  a  continuing  title  in  a  vessel,  see  Ships  and  Shippikg,  1.- 
Same — that  an  apparent  absolute  title  at  law,  cannot  be  shown  to  be  a 

trust.     Ships  and  Shipping,  2. 
See  Personal  Property,  as  to  proof  of  possession  and  deliveiy  thereof. 

EXECUTION.— FI.  FA.  AND  CA.  SA. 

1.  As  lands  are  sold  for  the  payment  of  jud^ents  under  ezecutioDS  in 

this  State,  the  debtor  has  not  the  right  to  compel  the  levy  and  exe- 
cution of  the  writ  upon  all  the  lands.     Doub  vs.  Barnes,  et  si.,  1. 

2.  At  common  Iffw,  the  release  of  the  debtor,  whose  person  is  in  execu- 

tion, is  a  release  of  the  debt,  and  he  cannot  afterwards  be  arrested 
on  the  same  judgment.     Harden  vs.  Campbell,  29. 

3.  The  law  will  not  permit  a  creditor  to  proceed  at  the  same  time  against 

the  person  and  estate  of  his  debtor,  and  when  the  creditor  has  elect- 
ed to  take  the  person,  it  presumes  satisfaction,  if  the  person  be  vol- 
untarily released.    lb. 

4.  To  a  scire  facias  to  revive  a  judgment,  the  defendant  pleaded  in  bar 

his  prior  arrest  upon  a  ca.  sa.,  his  appearance  in  court  at  the  return 
of  the  writ  in  custody,  his  being  called,  and  answering  in  court  that 
he  was  the  part}  arrested,  the  refusal  of  the  plaintiff  to  pray  him  in 
commitment,  and  his  offer  of  himself  to  the  sheriff,  and  the  refusal 
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of  the  sheriff  to  receive  him  into  custody;  upon  general  demurrer, 
held  a  bar  to  the  writ.    lb. 

5.  The  case  of  JVest^s  execvUitr,  vs.  Hyland,  3  Harris  8f  Johnson,  200,  is 

imperfectly  reported.  In  that  case,  the  sheriff  did  not  bring  the  body 
of  the  defendant  into  court  on  the  return  of  the  first  ca.  sa. ,  and  the  de^ 
fendant,  aAer  its  service,  escaped  from  the  custody  of  the  sheriff, 
before  the  second  ca.  sa.  was  issued.    lb. 

6.  An  escape  from  the  sheriff,  without  the  consent  of  the  creditor,  does 

not  prejudice  him  or  extinguish  his  judgment.    lb. 

7.  If  a  fieri  facias  be  issued  now  within  three  years  after  the  rendKion  of 

a  judgment,  it  may  be  levied  as  well  on  land  conveyed  by  the  de- 
fendant after  the  judgment,  as  on  lands  belonging  to  him  at  the  time 
of  levying  the  jl./tf.     Warfield  and  Brewer,  vs.  Ketfer,  265. 

6.  A  party  in  custody,  upon  a  writ  of  ea.  sa.,  issued  upon  a  jud^ent 
rendered  by  a  justice  of  the  peace,  upon  a  subject  matter  within 
his  jurisdiction,  cannot  be  discharged  from  such  custody  upon  a 
writ  o£  Habeas  Corpus.    Bell  vs.  The  State,  301. 

9.  Imprisonment  under  a  judgment,  cannot  be  unlawful,  unless  that 
judgment  be  an  absolute  nullity.     Ih. 
10.  Where  the  judgment  on  which  an  execution  baa  been  issued,  is 
merely  erroneous,  and  liable  to  be  examined  upoii  appeal  from  it, 
the  writ  of  Habeas  Corpus  cannot  be  applied.     IB. 

EXECUTOR— ADMINISTRATOR— ADMINISTRATION. 

1.  FT  died  intestate,  possessed  of  certain  leasehold  property,  leaving  a 

widow  and  children.  The  widow  administered  on  his  estate. — En- 
gaging in  trade  she  became  indebted;  mortgaged  said  property  to  an 
endorser  on  her  own  notes,  which  she  paid  away  for  her  husband's 
debts,  and  immediately  applied  for  relief  under  the  insolvent  laws. 
After  this,  she  proceeded  to  coUect  the  rents.  Upon  a  bill  filed  by 
her  permanent  trustee,  to  vacate  the  mortgage  and  enjoin  her  from 
the  collection  of  the  rents.  Held  :  that  as  the  estate  of  W.  had  not 
been  distributed,  as  it  appeared  some  of  his  debts  were  yet  unpaid, 
the  administratrix  still  held  the  property  in  that  character,  bound 
to  rent  it,  and  account  for  the  rents  as  a  part  of  Ws  estate. 
SchwennisH  and  wife,  et  al.,  vs.  Glenn,  P.  T.,  23. 

2.  The  permanent  trustee  might  cite  the  administratrix  before  the  or- 

phans court  to  settle  the  estate,  and  upon  its  distribution  might  claim 
the  widow's  interest.    lb. 

3.  After  probate  of  a  will,  and  grant  of  letters  testamentary,  it  is  the 

duty  of  executors  to  appear  to,  and  defend  a  caveat  to  the  will,  un- 
der which  they  are  acting,  and  make  all  necessary  preparations  for 
its  trial,  upon  its  merits.     Compton  vs.  Barnes,  et  al.,  55. 

4.  The  employment  of  counsel  for  such  purposes,  is  incidental  to  their 

duty;  and  it  would  be  unjust  not  to  allow  to  such  executors,  out  of 
the  estate  of  the  deceased,  the  expenses  neceas^^\W  VncvffteA  by 
them  in  the  discharge  of  their  duty.    lb. 

5.  The  devisee  of  personal  property  in  a  will,  h^%    ^     .  \\.  ^^  ^      ^^^^ 

67        V.4  *^^' 
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the  orphans  court,  to  determine  upon  the  legality  of  an  order  of 
court,  to  employ  counsel,  and  the  reasonableness  of  the  allowance 
to  them  under  such  an  order.    lb, 

6.  A  testator  is  not  permitted  to  deprive  his  executor  of  a  commission  of 

not  less  than  five  per  centum,  by  bequeathing  him,  by  way  of  com- 
pensation, any  thing  which  shall  appear  to  the  court  to  be  an  insuffi- 
cient compensation.    McKim  and  JUarrioUt  vs.  JDuncan,  73. 

7.  A  person  by  undertaking  the  office  of  executor  does  not  elect,  and 

is  not  bound  to  give  effect  to  all  the  provisions  to  be  found  in  a  will. 

lb. 

8.  A  testator  cannot  by  his  will  prevent  his  executors  from  collect- 

ing and  accounting  for  debts  due  his  estate ;  nor  can  he  authorise 
any  other  person  to  receive  it  from  his  debtors.    lb. 

9.  A  testator  bequeathed  to  his  three  sons,  to  be  equally  divided  between 

them,  the  whole  of  his  capital  used  in  his  copper  business,  that  may 
be  standing  to  his  credit  after  the  payment  of  all  debts  and  claims 
upon,  or  growing  out  of,  that  business.  The  capital  in  the  copper 
company  was  returned  by  the  executors  in  the  schedule  of  debts  due 
the  deceased.  Held,  that  whether  the  testator  was  a  partner  of  the 
firm  engaged  in  the  copper  business  with  his  sons,  or  only  accommo- 
dated that  firm,  of  which  he  was  not  a  member,  with  a  loan  of  mo- 
ney, could  make  no  difference ;  that  the  money  due  the  testator  was 
a  part  of  his  personal  estate,  payable  only  to  his  executors;  and 
when  paid,  constituted  a  part  of  the  assets  in  their  hands,  to  be  by 
them  accounted  for  in  their  settlements  with  the  orphans  court.    lb. 

It).  A  testator  bequeathed  to  his  son  certain  shares  of  stock  theretofore 
transferred  to  him  by  his  said  son,  who  was  also  one  of  the  executors 
of  his  father's  will.  Held,  that  with  the  appraised  value  of  such 
stock  the  executors  must  be  charged,  and  it  must  be  regarded  as  a 
part  of  his  estate,  and  not  the  stock  of  its  former  owner,  thou^ 
there  was  no  proof  how  the  testator  became  the  absolute  owner.  lb. 

11.  Upon  the  last  two  items  the  executors  were  held  to  be  entitled  to 
commissions.    Jb. 

19.  A  party  administrator  cannot  deny  in  pleading,  a  fact,  which  his 
intestate  has  expressly  admitted,  under  his  hand  and  seal,  in  his 
bond.    Lloyd  vs.  Burgegs,  187. 

IS.  Where  a  judgment  is  revived  against  executors  only,  the  revived 
judgment  does  not  bind  the  lands  of  the  original  defendant.  War- 
field  and  Brewer,  vs.  Keefer,  265. 

FELONY.     See  Indictment. 

FRAUD— FRAUDULENT  CONVEYANCES. 

1.  When  the  plaintiff  claims  under  an  assignment,  in  virtue  of  the  aet 

of  1829,  ch.  51,  the  defendant  may  prove,  that  it  was  not  made  bona 

fide.     Crawford  vs.  Brook,  213. 
S.  So  when  the  assignor  was  examined  as  a  witness,  to  sustain  the  right 

of  action  of  his  assignee  under  that  act,  the  defendant  may  ask 

the  witness,  whether  his  account  had,  or  had  not,  been  assigned. 


INDEX.  531 

FRAUD,  &c.— Con<i»M*ed. 

becaase  of  its  being  barred  by  limitations,  and  for  the  purpose  of 
making  himself  a  witness  to  prove  the  rendition  of  the  senricea 
charged  therein,  and  the  promise  of  the  defendant  to  pay  the 
same.     lb. 

3.  The  defendant  may  impeach  an  assignment  made  for  such  purposes,  on 

the  ground  of  fraud.     lb, 

4.  When  the  plaintiff  claimed  as  trustee,  in  virtue  of  a  purely  voluntary 

assignment,  and  as  assignee,  under  the  act  of  1829,  ch.  51,  and  the 
assignor  was  offered  as  a  witness  to  sustain  the  claim,  the  defendant 
may  examine  into  the  motives  for  making  the  assignment.     lb. 

5.  When  such  an  assignment  was  made,  to  enable  the  assignor  to  become 

a  witness,  and  thus  remove  the  bar  of  limitations,  it  cannot  be 
regarded  as  bona  fide  made,  within  the  act  of  1829.     /6. 
Set  Assumpsit,  1,  2,  3. 

Court  of  Ciiancert,  1,  2. 
Deeds,  1. 

GUAK  ANTOR— GUAR  ANTEE— GUAR  ANTY. 
Set  Contract,  1,  2. 
EvroENCE,  6  to  12. 

HABEAS  CORPUS. 

1.  A  party  in  custody,  npon  a  writ  of  ea.  «a.,  issued  upon   a  judgment 

rendered  by  a  justice  of  the  peace,  upon  a  subject  matter  within  his 
jurisdiction,  cannot  be  discharg^ed  from  such  custody  upon  a  writ  of 
Habeas  Corpus.    Bell  v«,  The  State,  301. 

2.  An  appeal  from  a  judgment  of 'the  county  court,  overruling  a  motion 

for  a  discharge  from  custody  upon  the  return  of  a  Habeas  Corpus, 
is  not  an  appeal  from  a  judgment  or  determination  of  that  court, 
in  a  civil  suit  or  action  within  the  contemplation  of  the  act  of  1785, 
ch.  87.     lb. 

3.  The  writ  of  Habeas  Corpus,  is  a  proceeding  summary  in  its  character, 

addressed  to  the  discretion  of  the  judge  or  tribunal,  to  whom  applica. 
lion  for  it  is  made,  so  far  as  the  discharge  of  the  party  is  concerned. 
It  is  not  final  and  conclusive  upon  such  party.     lb, 

HUSBAND  AND  WIFE. 

1.  All  the  covenants  and  agreements  of  ^feme  covert,  (except  in  regard 

to  separate  property,)  are  null  and  void  at  law  and  in  equity.  She 
cannot  be  compelled  to  perform  them,  whether  entered  into  by  her- 
self, or,  on  her  behalf,  by  her  husband,  with  or  without  her  con- 
sent.   Burton,  et  ah,  vs.  Marshall,  487. 

2.  To  restrain  a  married  woman  by  injunction  upon  the  footing  of  her 

contract,  as  if  she  were  single,  would,  by  indirect  moans,  be  an 
abuse  of  the  process  of  the  court.     lb. 

INDICTMENT. 

1.  A  count  in  an  indictment  charging  a  rape,  may  be  united  with  another 
count  charging  an  assault,  with  intent  to  commit  a  rane*    ^^^^  ^  ^^ 
misjoinder  under  our  system  of  criminal  jurispm^^  ^e.    ^****  *** 
Sutton,  494.  ^ 
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2.  Whero  an  indictment  containing  two  counts,  b  lubmitted  to  the  jury 

upon  the  plea  of  not  guilty,  it  is  their  duty  to  find  both  issues  in  their 
verdict.    Ih. 

3.  And  if  the  jury  find  the  prisoner  guilty  upon  one  issue,  as  upon  the 

inferior  offence,  and  do  not  find  the  other  issue,  the  yerdict  shonld 
be  set  aside  and  a  new  trial  awarded.     Ih. 

4.  A  Terdict  which  is  a  nullity,  does  not,  in  legal  contemplation,  jeopard 

life  or  limb.    lb. 
INFANCY— INFANT. 

1.  Proceedings  in  equity,  filed  by  a  guardian  and  proehein  and  of  an 
infant,  to  sell  her  lands,  to  which  she  was  not  summoned  nor  made 
a  party,  are  not  admissible  eyidence  against  her,  or  those  claiming 
under  her.     Hunter  vs.  Haiton  and  Kendrick,  115. 

1.  It  is  a  general  principle,  as  well  at  law  as  in  equity,  that  no  person 

under  the  age  of  twenty. one  years,  is  competent  to  make  a  binding 
contract,  unless  it  be  for  necessaries.  Brawner  vjid  wift^  e«.  Vtank^ 
lint  et  al ,  463. 

2.  No  executory  contract  by  him  bona  fide  Qntored  into,  daring  minority, 

unless  confirmed  after  arriving  at  years  of  maturity,  can  be  decreed 
to  be  specifically  performed  by  a  court  of  equity ;  or  enforced  in  a 
court  of  law.     lb, 

3.  Nor  in  the  absence  of  such  confirmation,   when   pursuing  his  legal 

rights  in  contravention  of  such  contract,  can  the  infant  be  rustrained 
from  so  doing,  by  a  court  of  equity  interposing  a  prohibition  by  way 
of  injunction.    lb. 

4.  Such  an  interference,  to  restrain  the  violation  of  a  contract,  is  only 

warranted  where  the  contract  is  susceptible  of  enforcement  in  a 
court  of  law,  or  in  a  court  of  equity*    lb* 

5.  An  adult  cannot  enforce  an  ezecntory  contract  with  an  infant,  upon 

which  the  former  has  advanced  the  consideration,  nor  recover  it  in 
an  action  of  assumpsit,  where  the  specific  and  identical  consider- 
ation has  been  parted  with,  by  the  infant.     lb. 

6.  If  the  infant  have  already  advanced  money  upon  a  contract,  which 

is  executory  upon  the  part  of  the  adult,  he  cannot  disaffirm  it,  and 
sue  the  other   party  for  the  advance,  whenever  it  was  paid  on  a 
valuable  consideration,  which  has  been  partially  enjoyed,  and  espe- 
cially,  if  he  had  received  the  benefit  of  his  contract.    lb. 
Set  Court  of  Chancery. 
Pkacticb  in  Equity. 

INJUNCTION. 

1.  To  a  bill  by  a  bona  fide  purchaser,  for  an  injunction,  all^ingi  that 
certain  debtors  had  conveyed  property  in  trust  for  the  payment 
of  judgments,  liens  thereon,  charging  that  the  judgment  creditors 
were  aware  of  the  trust,  acquiesced  in  it,  and  designed  to  look  to  the 
proceeds  of  the  land  sold,  and  to  be  sold,  under  its  provisions,  for 
payment ;  the  defendant,  an  assignee  of  some  of  the  judgments, 
answered,  that  he  had  no  personal  knowledge  of  the  complainant's 
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equity,  and  denied  the  facts  relied  on  in  the  bill,  upon  information 
which  he  had  obtained.  Held  :  that  such  answer  was  not  sufficient 
to  dissolve  the  injunction.     D<mb  vs.  Barnes,  et  <U,  1. 

2.  Upon  the  allegation  of  tenants  in  fee,  that  the  defendants,  confederating 

together,  entered  upon  their  land,  cut  down  large  quantities  of  wood, 
quarried  large  quantities  of  limestone,  are  continuing  to  cut  down 
wood  and  quarry  stone,  and  design  to  remove  the  same;  that  they 
have  instituted  actions  of  t.  q.  c.f.,  for  the  said  trespasses,  which 
are  now  depending,  an  injunction  will  not  be  granted  to  restrain 
further  acts  of  trespass  or  waste.    Hamilton,  et  ai,,  vs,  Ely,  et  al.,  34. 

3.  In  such  a  case,  to  authorise  an  injunction,  the  allegation,  that  the 

trespass  was  to  the  destruction  of  the  inheritance,  or,  the  mischief 
irreparable,  is  essential;  and  the  facts  must  be  stated,  to  show  that 
the  apprehension  of  further  acts  of  trespass  was  well  founded,  to 
satisfy  the  conscience  of  the  court.    Jb, 

4.  Where  the  bill  charges  a  mere  trespass,  where  the  injury  is  not  irrepa- 

rable and  destructive  to  the  complainant's  estate,  but  is  susceptible 
of  perfect  pecuniary  compensation,  for  which  the  party  may  obtain 
adequate  satisfaction  at  law,  and  no  charge  of  insolvency  in  the 
defendants,  an  injunction  ought  not  to  be  granted.    lb. 

5.  Under  what  circumstances  will  the  quarrying  of  stone  be  considered 

an  irreparable  injury  to  the  inheritance*    qr.    lb, 

6.  S.  recovered  a  judgment  against  K  8f  Co,  before  a  justice  of  the 

peace.  Afterwards,  D  and  B  went  before  the  justice  to  super^ 
sede  the  same;  which  appeared  by  an  entry  on  the  foot  of  the  judg- 
ment, as  follows  :  "  Superseded  by  D.  and  B.  for  twelve  months." 
The  act  of  1825,  ch.  223,  sec.  2,  which  gives  the  form  of  the 
entry  of  supersedeas,  requires  tlie  insertion  of  the  date  of  confessing 
it,  as  a  part  of  the  entry,  which  in  this  case  was  omitted.  Upon  a 
bill,  filed  by  D  and  B,  to  restrain  execution  upon  the  supersedeas, 
after  the  lapse  of  twelve  months,  the  county  court  dissolved  the 
injunction  as  to  D,  and  made  it  perpetual  as  to  B.  Held,  upon 
appeal  by  D,  that  it  ought  to  have  been  made  perpetual  as  to  him. 
DiUty  vs,  Shipley,  et  at.,  48. 

7.  A  court  of  chancery  never  will,  against  equity  and  conscience,  inter- 

pose by  way  of  injunction,  to  arrest  the  progress  of  proceedings  at 
law,  unless  required  to  do  so  upon  principles  of  public  policy. 
Craig  and  »^ngle,  vs.  t^nkeney,  225. 

8.  One  security  cannot,  by  injunction,  arrest  the  proceedings  at  law  of 

his  cO'Security  against  him,  for  contribution,  unless  he  tenders  the 
principal  and  interest  due  such  co-security,  who  had  paid  the  principal 
debtor ;  or  allege,  that  he  was  ready  and  willing  to  bring  the  same 
into  court  to  be  paid  to  him,  as  a  condition  of  the  court's  interference, 

lb. 

9.  Where  a  bill  seeks  no  relief  oat  of  rents  or  profits,  and  merely 

calls  for  a  sale  of  the  realty,  in  aid  of  the  peraotxaUyt  ^^  l&tter  be- 
ing  alleged  to  be  insufficient,  and  the  defend&ix^  do^T  ^^  oxiitAiic% 
of  the  debt  on  which  the  bill  proceeds,  the  itx%v* ^a-V&t^c?  ^^  ^^^  V®^- 


/ 
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6.  T  tdinuti  a  leUer  to  O,  informing  him  that  E  and  P  wcnaboutlo 
•mbark  in  buiinsM  togsthsr,  and  Malinir,  "Bhoiild  thay  nuks  i  bill 
vith  yon,  I  will  bo  reiponiible  for  Ihe  amount;"  Held,  Ihit  Dn 
engagement  on  the  pail  of  T,  wai  to  bo  responrible  Tor  such  bill  u 
£  and  P  ahonld  make,  and  not  aucb  bill  as  they  ahoald  icknov- 
ledge  the;  had  made.  In  an  aotion  to  enforce  the  ibora  goanntj, 
P  had  a  right  to  ha*e  the  delivery  of  tbe  gooda  proTcit  in  Ibe  teem. 
tomed  moda,  and  not  by  honraay  otidcnoo.  E  nnd  P  »epf  wilnoM- 
ea,  snd  could  have  been  ex&mined  la  establiah  such  dflirerj  lo  Uiem. 
Gri:^(*in,  Turner,  111. 

T.  If  E  and  P  could  be  considered  as  ngenla,  tlieir  declatationa.  ti  piHI 
facta,  in  relation  to  Ihe  purchase,  would  not  be  admiuiblo  eildsncg 
lo  charge    T.     lb. 

e.  In  iho  pre.DnOD  of  T,  one  of  Ibo  firm  of  E  and  P,  adinilted  lh« 
amount  of  their  purchase  from  G,  and  that  eubtcquent  lo  said  con- 
venation,  T  ualled,  in  company  n-lth  E,  end  pxpreaspd  a  wlili  Ihit 
the  same  might  be  paid.  Helo,  that  if  T  hod  knonrledgc  of  ibe 
facta  admitted  b;  E,  and  heard  Ihe  admisaion,  without  obaervition, 
be  might  bo  considered  bj  the  jury  as  acquiaacing-,  by  hia  lilaace. 
in  the  verity  of  auch  admiaaion.     lb. 

S.  Whether  he  had  such  knowledge,  vas  a  question  of  fact  for  the  jnrj. 
Ih. 


10.  The  reaaona 

assigned  by  the  court  in  b  Biaiity,  198,  for  Iho  adminioD 

in  evidence 

of  tho  declarjtiona    of  a   party  who    purchased  gmdi. 

under  a  gua 

ranty  to  charge   his  guarantor,  are  not  aaliafacturj  M 

this  court.     }b. 
II,  The  rejection  of  euch  admieeiona,  is  placed  on  the  true  legal  groaid 

in  the  case  of  5  B.p„  27.      Ih. 
13,  The  conftission  of  a  judgment,  was  received  in  evidence  in  the  cua 

of  13  Wheat.,  S15,  on  the  ground  of  Ihe  peculiar  form  of  the  gntnn- 

ty,  which  made  the  guarantor  answerable  for  the  conduct  and  alt 

the  nngagumenls  of  liia  aon.     lb. 

13.  Irregular! Ilea  and  errors  which  occur   in  the    progroaa    of  an   equity 

auit.  which  could  only  be  taken  advantage  of  by  the  parly  aggiiai. 
ed  by  them,  on  a  rohcaringi  a  bill  of  review,  or  on  appeaJ  in  tbe 
cause  in  which  they  are  found,  delract  nothing  from  tho  lalidilyof 

CDllatemlly.     Hunter  vs.  Hatton  and  Ktndrick,  115. 

14.  Such  is  the  nature  of  tho  irregularity  in   appointing   com  mi  wieners, 

to  determine  whether  an  infant'a  land  ought  la  be  sold  for  her  ad- 
vantage, before  her  pcliliori  for  sale  was  filed  with  tho  clerk;  of  the 
Bieroiso  of  tho  authority  by  tho  commissionare.  without  Iha  iiwiaj 
of  acommissloti  to  them;  thallho   commissioners  were   not  free- 

of  final  ratification  of  tho  aiilo.      /*. 

15.  Where  a  petition  was  filed  by  an  alleged  guardian  and  prochtin  a"i 

of  an  infant,  for  a  sale  of  her  land,  on  the  ground  that  it  would  bo 
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for  her  inlcicBt  nnd  advanUge,  lo  ivhich    she    wns 
nor  made  a  fitly,  ths  objoction  [Imt  iJia  racord  of  i    i 
not  evidence  against  her,  in  not  one  to  the  Jariadieti    i 
but  rcats  on  tlio  bruatl  principle,  tlialdGcrocBiind  jod 
binding  uii  {lUlieB  to  the  [iroceediiigs  on  nhioh  tl    i 
and  IhosB^clLiiiniiig  under  tlicin.     lb. 

IG.  Wbore,  nadcr  llie  isene  joined,  the  only  question  wi  , 
plaintiff  bad  o,!'reBbold  oslale,  parol  eTJdence  Ibat  111  • 
recoived  from  llie  plaintiff  a  balance  ofpnrchoBO  nio[ 
ill  conlroversy,  and  that  thereupon  Ibo  plaintiff  Imi  i 
Bion,  witb  the  consent  of  the  defendant,  who  said  )i' 
h^a  claim  to  the  land,  had  no  tondeacy  to  prove  or  d  i 
at  iastfe.     Jb. 

17.  Where  the  plalntifT  sued  out  a.  writ  BB  administratrii,    i 
eiecotrii  in  aasaDipEit,  under  the  g;eneral  iaane  plea 
in  evidence  bnr  letters  teat  amen  tar j,  loahow  the  clia   < 
the  Buos.      Chapman-8  adm'r,  mi.  Davis,  rxe'T,  3GG. 

IB.  Where  C  Bod  D  entered  into  n  aingle  bill,  of  which 
half,  in  an  action  by  the  oieculrii  of  D  against  the 
of  G,  on  the  ground  that  C  wna  the  principal  debloi 
the  surely,  aud  for  Ibo  purposo  of  recovering  the  wl  i 
C»  eetato,  it  ie  competent  for  C  to  prove,  that  he  ant 
bors  of  the  vealry  of  a  church,  on  uccount  of  which  L 
waaorieinally  eigned,  to  borrow  money,  and  oonti  i 
thereof  for  a  aeries  of  years:  nnd  tint  the  fact  of  me  . 
its  continuance,  as  between  Cand  D,  might  bo  proyi  , 
and  conduct  of  Ibo  partlei,  of  which,  pojvl  proof  ' 
evidence.     Jb. 

19.  An  instrument  of  writing,  teoiling:  "The  vestry  mi  ■ 
DotioG,  Present  C"  and  others,  (not  mentioniog  i)  as]  r 
resolved,  that  in  order  to  Hiiish  the  church,  the  rest 
them  who  will  consent  to  the  plan,  will  agree  to  compl 
onlheirown  responsibility,"  &c. — And  lo  which  wa! 
following  ogrocment:  "  We  whose  names  are  hereui 
do  agree  to  exonerate  H  and  M  from  any  responsibilit; 
the  foregoing  resolutions," — aigncd  by  C,  and  D,  ei 
not  evidence,  ptr  k,  that  V,  who  bo  signed,  waa  a  li 
vestry  of  said  church  at  the  time  of  the  date  thereof. 

SO.  The  defendant,  by  his  examination  of  a  witncas  in  chial 
the  witneen,  as  a  constable,  had  sold  Ihu  negro  in  : 
him,  nnd  bo  in  effect  gave  evidence  of  a  sale  under  a_ 


parol  evidence  of  the  undisclosed  part  of  the  conlen 
facial.     Humi,  el  ai.,  v>.  Pum],/,rfy,  181, 
31.  In  an  action  by  an  endoraea  against  the  payee  nnd  end 
gotiable  note,  the  maker  is  a  competeut  wilness  to  pre 
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tion  ortba  nols  by  bintMlf  ind  t>utaen,>iTD«kuB,aiidlbeeDdora»- 
maul  bj  tha  defbndBnl.  Barn/  et  bI.,  m.  Crmetei/,  19i. 
33.  B;  the  act  of  1837,  ch.  S53,  Iho  Ugiitature  desipisd,  u  to  Ifaa  modi 
of  proof  of  demand,  and  notice,  to  place  foreign  and  inland  biUinp- 
on  the  aame  foolinf  ;  and,  ai  TSf^ardsd  inland  bills  and  notes,  to  dia. 
penae  with  thenacewity  of  prodacing  oral  proof  of  dem  and  and  no- 
tice, bj  lubatitatiag  therefor  the  protest  of  the  notary,  duly  made. 

n. 

33.  In  the  eaae  of  forej^  billa,  the  proteat  of  a  notary,  dnly  aotbentioatad 
by  hia  ibbI,  ia  rgceived  aa  proof  of  demand  and  notioe,  aa  tfaeiein 
■tntad.     n. 

St.  When  a  proteat,  or  an  anlhonticatad  copy  thereof,  ia  ofiered  in  eri. 
denoe,  it  mnit  be  received  on  the  footing  of  the  Ux  fori,  and  tbe 
ontj  enquiry  ia,  whether  Ibe  proloat  haa  been  daly  made  ?     A. 

35.  When  the  court  can  pelceiTe  that  a  iBal  ia  attached  tbemto,  the 
protaat  ia  aaScienlly  aathenUcated ;  neither  the  teal,  nor  the  aignft- 
tnre  of  the  notary,  need  be  proved.     II. 

96.  W,  S,  D  4-  C,  agreed  to  aell  to  C  all  the  booka,  debts,  credila, 
Stc,  of  the  firm  of  S  ^  W,  and  of  the  firm  at  D  It  S,  ertimating 
the  same  at  $4536,  fbr  ten  dollara  in  cash,  and  cerUin  oatatandinf, 
enumerated  notes  of  the  two  finna,  unonnting  to  $5153.75,  and  C 
boand  himaelf  to  pay  said  notea  when  due.  In  an  action  upon 
one  of  >aid  notea  oT  S  if  W,  againat  C,  the  endorsBT,  by  the  holdat 
thereof,  he  proved,  that  he  bad  already  obtained  judgment  againat 
5.  Hkld,  that  thia  agreement  did  not  render  S  an  incompetent 
witneaa  in  tbe  cause,  for  the  plaintiff.  If  the  witness  waa  e«in- 
pelled  to  pay  the  noU>  ha  could  tecovar  npon  the  agreement  againet 
C,  and  by  paying  the  judgment  agninit  him,  he  would  not  be  entitled 
to  an  assignment  of  it,  as  he  was  not  a  aecnrity  for  C     H, 

ST.  H,  in  conuderation  of  lore  and  afiectioD  fbi  his  children,  aaeignedto 
J,  an  account  for  medical  aerricee  rendered,  and  medicioea  fhruidi- 
ed  to  C,  in  tniat,  "that  the  proceeds  of  the  said  accoant  when  eolloe- 
ted,  after  deducting  the  eipenaea  thereof,  ihall  be  immediately  applied 
to  tbe  esvluiiTe  benefit  and  advantage  of  bis  children,  by  J,  tbs 
traatee."  In  an  acUon  hy  /  against  C,  to  recover  the  ametint  of  tlM 
account,  H,  tbe  aaaignar,  is  a  oompelenl  witneaa  to  prove  tba  rendi- 
tion of  the  aerrices  by  himself,  and  a  promise  to  pay  the  sane 
within  three  years  before  the  institution  of  the  lait.  Crawford  es. 
Braiikt,%l3. 

38.  When  objection   ii  made  to  the  competency  of  a  wiLniwi,  upon  the 

ground  of  intoresl,  the  inquiry  in,  wbclber  he  i*  intercated  at  tbe 
moment  hia  tealimony  is  tendered  lo  the  court  ? — if  be  then  baa  no 
interest,  he  is  compolont.     lb. 

39.  A  legal,  certain,  and  immediate  ioleraat,  in  the  event  of  the  rait  it- 

solf,  or  in  tlio  locord  aaon  ioitriimBot  of  evidence,  in  sapporl  of  hia 
awii  claims  in  a  Bubsetjuent  action,  is  neceisary  lo  renders  wilneti 
incompelenl.      lb. 
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30.  The  principal  obligor  in  a  bond  is  a  competent  witness  to  prove  its  ex- 

eeution  by  his  surety  therein,  in  an  action  on  such  bond,  under  the 
plea  of  non  est  factum  by  the  surety.  The  witness  is  liable  either  to 
the  plaintiff,  or  to  the  defendant,  if  he  pays  it,  for  the  whole  amount 
of  the  bond,  and  was  therefore  called  to  testify  against  his  own  in. 
terest  in  either  event.    Buckingham  vs.  Clary,  223. 

31.  In  the  year  1839,  the  owner  of  cerUin  slaves  told  the  plaintiff,  a 

physician,  who  had  been  attending  them  a  long  time  before,  that  if 
he  would  cure  them,  he  might  have  tliem  for  their  medical  bill ; 
and  that  he  must  make  no  charge  against  them  from  that  time. 
The  slaves  wore  then  small  children,  and  of  vexy  little  value.  The 
plaintiff  attended  the  negroes,  and  they  recovered.  They  were 
never  delivered  to  him,  and  their  owner  died  in  1842,  having  them 
in  his  possession.  Under  notice  from  the  plaintiff,  to  the  defend- 
ant's executor,  to  produce  the  medical  bill  of  the  plaintiff  against 
the  owner  of  the  slaves,  from  November  1841,  to  his  death,  in  1842, 
which  the  executor  had  paid  after  the  institution  of  a  replevin  for 
the  negroes.  Held,  that  the  plaintiff  might  ofier  his  own  account, 
as  evidence,  that  during  the  period  embraced  in  it,  he  had  not 
charged  in  it  for  medical  services  to  the  negroes  in  dispute,  though 
it  did  contain  charges  for  medicines^  &.e.,  to  a  negro  child  not 
named.    Mudd  vs,  Turtortt  233. 

32.  Whether  the  negro  child,  not  nsmed  in  the  account,  was  one  of  the 

two,  the  subjects  matter  of  the  contract,  was  a  question  for  the 
jury,  and  either  party  might  have  offered  further  evidence  on  that 
point.    Jb. 

33.  The  account  produced  under  the  notice,  was  primary  evidence  of 

what  the  plaintiff  did  claim  for  medical  services.     /&• 

34.  A  medical  bill,  which  had  accrued  prior  to  the  date  of  a  contract, 

agreed  to  be  surrendered,  in  consideration  of  a  sale  of  slaves,  is  evi- 
dence of  a  valuable  consideration  passing  from  the  vendee  to  the 
vendor.    Ib» 

35.  The  plaintiff  declared  on  a  single  bill  of  the  defendant,  who  pleaded 

payment  specially  to  have  been  made  at  certain  limes,  and  in  cer- 
tain amounts,  on  which  plea  issue  was  joined.  The  defendant 
proved  his  plea  by  the  production  of  various  receipts  of  the  plain- 
tiff. The  plaintiff  then  proposed  to  prove,  orally,  that  he  had  two 
bills  for  the  same  sum,  and  that  the  receipts  were  applicable  to  the 
note  not  sued  upon.  Held  :  that  he  must  produce  that  one,  or 
account  for  its  non-production ;  otherwise,  the  parol  proof  was  inad- 
missible.    Trundle  cs.  Williams,  313, 

36.  The  best  evidence  of  the  existence,  character,  and  contents  of  a 

written  instrument,  is  the  instrument  itself.     Ih. 

37.  B  filed  his  bill,  charging  a  partnership,  entered  into  between  himself 

and  three  others,  in  a  special  businoss,  by  verbal  contract ;  that  it 
continued  about  a  year,  at  the  end  of  which  time,  be  voluntarily 
withdrew,  apprehending  injury  from  the  misconduct  of  his  co- 
partners.   The  object  of  the  bill  was  to  procure  an  account,  and 
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pajment  over  of  his  portioa  oftba  prafila.     One  orUie  p«nnen,  in 
hi>  Bnswar,  denied  Iha  eiiatsuce  of  tbs  pulnership,   uid   clumtd 
that  B  wu  employed  by  him  for    hire.     Tha    two    other    putnen 
■dmitUid  the  parlaeTahip  in   Iboir  anBwen,  and  caneeatfld   to  in 
■ooounl.  HiLD,  thit  the  onewera  of  the  two  nhoadmitted  the  pirt. 
nsnhip,  <rere  not  STidance  agsinst  the  third  partner,  who  doaied  it> 
oxHtanca.     Bevaai  v.  Sullivan,  el  al.,  383. 
38.  The  generil  rule  ia,  that  the  answer  of  one  defendant  li  not  eTidenee 
a^Biaat  hii  co-defendant4.     lb. 
39.  The  fact  of  the  alleged  eiiatBOCo  of  two  paitnenhipa,  one  of  which 
was  conetilated  of  three  persona,  the  other  of  the  nme  three  and 
another,  will  not  make  the  anawer  of  one  of  the   three  admitting 
the  partnership,  oridence,  at  c  partnerthip  acl,  against  his  other 
two  partners,  and  thus  eitablish  the  existence  in   ftctof  the  part- 
nenhip  between  the  four,  against  the  denial  in  the  answer  of  one  of 
the  throe  partners.     Eluch  aitate  of  facts  does  not  make  an  eloep. 
tion  to  the  funeral  ni]e.     lb. 
40.  When  one  pirtaer  ii  permitted  bjhis  a niwef  to  testify  sgaimt  a  fitn. 
of  which  he  is  a  partner,  it  ought  to   be,   because  he  ia  leatiQing 
against  himself,  as  a  member  ofthe  firm.     It, 
4i.   [n  an  action  to  lecorer  compeDiatioa  for  injuries  done  to  the  peiKin 
of  plaintiff,  by  the  negligence  of  the  driver  of  a  stage,  which  was 
thereby  upset,  the  plaintiff  cannot  give  in  eridence,  for  the  purpnae 
of  increasing  the  damages,  that  he  had  s  wife  and  children.     SUck- 
lOH  V*.  Fry,  406. 
43.  Overturning  a  stage  coach  with  passengers,  is  prima  facit  proof  of 
negligence,  in  an  action  by  an  injured  one  to  recoTcr  damages  from 
the  proprietors.     lb. 
Evidence  of  a  continuing  title  in  a  vessel,  »e  Shim  and  SurppiHG,  1.- 
Satne — that  an  apparent  absolute  title  at  law,  cannot  be  shown  to  be  a 

trust.     9hipb  and  Shippimc,  3. 
See  Pekiohal  Fhofertv,  as  to  proof  of  possession  and  dellveiy  thereof. 
EXECDTIDN.— FI.  FA.  AND  CA.  SA. 

1.  As  lands  are  sold  for  the  payment  of  judgments  under  execulioDt  in 
this  State,  the  debtor  has  not  the  right  to  compel  the  levy  and  exe- 
cution of  the  writ  upon  all  tiie  lands.  Daub  ti.  Banui,  tt  id.,  1. 
Q.  At  common  law,  the  release  of  (he  debtor,  whose  person  is  in  execu- 
tion, is  a  release  of  the  debt,  and  he  cannot  afterwards  be  airotled 
on  the  same  judgment.     Harden  u.  CampbiU,  99. 

3.  The  law  wilt  not  permit  a  creditor  to  proceed  at  the  same  time  against 

the  person  and  estate  of  his  debtor,  and  when  the  creditor  has  elect- 
ed to  tidce  the  person,  it  presumes  satisfaction,  if  the  penon  be  vol- 
untarily released.     lb. 

4.  To  a  Kire  faciat  to  reirive  a  judgment,  the  defendant  pleaded  in  bar 

his  prior  arrest  upon  a  ca.  la.,  his  appearance  in  court  St  the  return 
of  the  writ  in  custody,  hia  being  called,  and  answering  in  court  that 
he  was  the  part]  arrested,  the  refusal  of  the  plaintiff  to  pray  him  in 
nt.  and  his  offer  of  himself  to  the  sheriff,  and  the  refusal 
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of  the  sheriff  to  reeeive  him  into  custody;  upon  general  demurrer, 
held  a  bar  to  the  writ.    lb. 

5.  The  case  of  West*s  execiUor,  vs,  Hyland,  3  Harris  8f  Johnson,  200,  is 

imperfectly  reported.  In  that  case,  the  sheriff  did  not  bring  the  body 
of  the  defendant  into  court  on  the  return  of  the  first  ca.  sa.,  and  the  de^ 
fendant,  after  its  service,  escaped  from  the  custody  of  the  sheriff, 
before  the  second  ca,  sa.  was  issued.    lb. 

6.  An  escape  from  the  sheriff,  without  the  consent  of  the  creditor,  does 

not  prejudice  him  or  extinguish  his  judgment.    lb. 

7.  If  a  fieri  facias  be  issued  now  within  three  years  after  the  rendition  of 

a  judgment,  it  may  be  leried  as  well  on  land  conveyed  by  the  de- 
fendant after  the  judgment,  as  on  lands  belonging  to  him  at  the  time 
of  levying  the  ji.  fa.     Warfield  and  Brewer,  vs.  Ketfer,  265. 

6.  A  party  in  custody,  upon  a  writ  of  ea.  sa.,  issued  upon  a  judgment 
rendered  by  a  justice  of  the  peace,  upon  a  subject  matter  within 
his  jurisdiction,  cannot  be  discharged  from  such  custody  upon  a 
writ  of  Habeas  Corpus.    Bell  vs.  The  State,  301. 

9.  Imprisonment  under  a  judgment,  cannot  be  unlawful,  unless  that 

judgment  be  an  absolute  nullity.     Ih. 
10.  Where  the  judgment  on  which  an  execution  has  been  issued,  is 
merely  erroneous,  and  liable  to  be  examined  upob  appeal  from  it, 
the  writ  of  Habeas  Corpus  cannot  be  applied.     16. 

EXECUTOR— ADMINISTRATOR— ADMINISTRATION. 

1.  FT  died  intestate,  possessed  of  certain  leasehold  property,  leaving  a 

widow  and  children.  The  widow  administered  on  his  estate.-^£n- 
gaging  in  trade  she  became  indebted;  mortgaged  said  property  to  an 
endorser  on  her  own  notes,  which  she  paid  away  for  her  husband's 
debts,  and  immediately  applied  for  relief  under  the  insolvent  laws. 
After  this,  she  proceeded  to  collect  the  rents.  Upon  a  bill  filed  by 
her  permanent  trustee,  to  vacate  the  mortgage  and  enjoin  her  from 
the  collection  of  the  rents.  Held  :  that  as  the  estate  of  W.  had  not 
been  distributed,  as  it  appeared  some  of  his  debts  were  yet  unpaid, 
the  administratrix  still  held  the  property  in  that  character,  bound 
to  rent  it,  and  account  for  the  rents  as  a  part  of  W*a  estate. 
Schwenniski  and  wife,  et  at.,  vs.  Glenn,  P.  T.,  23. 

2.  The  permanent  trustee  might  cite  the  administratrix  before  the  or- 

phans court  to  settle  the  estate,  and  upon  its  distribution  might  claim 
the  widow's  interest.    lb. 

3.  After  probate  of  a  will,  and  grant  of  letters  testamentary,  it  is  the 

duty  of  executors  to  appear  to,  and  defend  a  caveat  to  the  will,  un- 
der which  they  are  acting,  and  make  all  necessary  preparations  for 
its  trial,  upon  its  merits.     Cotnpton  vs.  Barnes,  et  al.,  55. 

4.  The  employment  of  counsel  for  such  purposes,  is  incidental  to  their 

duty;  and  it  would  be  unjust  not  to  allow  to  such  executors,  out  of 
the  estate  of  the  deceased,  the  expenses  necessarily  incurred  by 
them  in  the  discharge  of  their  duty.     lb. 

5.  The  devisee  of  personal  property  in  a  will,  has  a  right  to  call  upon 
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3.  Wbvro  an  indictmeDt  conlaiaing  two  counts,   is  lubmitbid  to  tbe  jurj 

upon  the  pica  of  Dot  guilty,  it  is  their  duly  to  And  both  issues  in  their 

lerdict.     lb, 
3.  And  if  the  jury  find  the  priH>ncr  guitlj  upon  one  issue,  as  upon  tbe 

inferior  (iSence,  and  do  not  find  the  other  issue,  the  verdict  should 

be  set  aside  and  a  new  trial  awarded.     Id. 
A.  A  verdict  which  is  a  nullity,  docs  not,  in  legal  contemplation,  jeopard 

life  or  limb,    tb, 
INFANCY--INFAjST. 

I.  Proceedings  in  equity,  filed  by  a  guardian  and  procheia  ami  of  im 

infant,  to  soil  her  lands,  to  which  she  was  not  sunimoned  nor  made 

B  party,  are  not  admissible  ciidcnce  against  her,  or  Iboso  claiming 

under  her.     Ihmtcr  ri.  Ilatton  ami  Kendrick,  115. 
1.  It  In  s  general  principle,  us  well  at  luw  as  in   equity,  lh»t    no  p»non 

under  tlie  age  of  twentj.one  yours,  is  compolcnt  to  make  a  binding 

cODlract,  UDleBs  it  bo  for  neccasariee.     Bratcner  and  <rijc,  m.  Frank. 

tin,  tl  at .  463. 
a.  Noejccutory  conlrficl  by  him  Jono  ^d;  entered  into,  during  minority, 

unlcgs  confirmed  afler  arriving  at  years  of  maturity,  can  bo  dccned 

to  be  specifically  performed  by  a  court  of  equity;  or  enforced  in  a 
court  of  luw,     lb. 

3.  Nor  in  tlia  nbscnco  of  such  confirmntion,   when    purfiiing   his   legil 

rights  in  contravention  of  such  con  tract,  cm  the  infant  bonoliaiQed 
from  BO  doing,  by  n  court  of  oqaitj  interposing  n  prohibition  by  way 
of  injunction,     lb. 

4.  Sncb  an  intorferenco,  (o  restrain  the  violstion  of  n  contrad,  is  only 

warrsiitiMl  where  the  contr&ct  is  susceptible  of  enforcement  in  a 
court  of  law,  or  in  s  court  of  equity.     lb. 

If,  An  adult  cannot  onforco  an  executory  contract  with  an  iafint,  upon 
nhich  the  former  Iibb  advanced  the  considemlion,  nor  recover  it  in 
sn  action  of  assumpsit,  wbere  tlie  specific  and  ideutical  coniida- 
ntion  has  been  ported  with,  by  ibe  infant.     lb, 

6,  If  Iho  infant  liave  nlrendy  advanced  money  upon  a  contnct,  whidi 
is  oiDculory  upon  the  part  of  the  adult,  he  cannot  disaffirm  it,  aad 
sue  tlie  Dtber  party  for  llio  adFance,  whenever  it  was  paid  on  a 
valuable  consideration,  whicb  has  been  jiarliiUy  enjoyed,  oad  i^o. 
eially,  if  lie  had  received  the  benefit  of  his  controct.  lb. 
Set  Cdebt  of  CniNcEftv. 

FftAITlCB  IN  HmJlTV. 

INJUNCTION. 

1,  To  a  bill  by  a  bnnafidt  purchaser,  for  an  injunction,  alleging,  that 
certain  dehtors  bad  conveyed  properly  in  trust  for  the  psymeal 
of  judgments,  liens  thereon,  charging  thai  the  Judgment  erfditors 
were  aware  of  the  trust,  acquiesced  in  it,  and  designed  to  look  to  the 
proceeds  of  the  land  sold,  and  to  he  sold,  under  its  provisions,  for 
payment-,  the  defendant,  an  assignee  of  some  of  the  judgments, 
answered,  that  he  bad  no  personal  knowledge  of  the  complaii 
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sonalty,  and  plead  limitationfl,  and  tho  proof  taken  did  not  establiah 
each  insufficiency,  the  complainants  cannot  ask  cither  for  an  injune. 
tion  to  restrain  unskilful  cultivation,  the  appointment  of  a  reoeiYor^ 
or  an  occupation  rent.     Warfield,  et  aLj  vs,  Ovcentt  364. 

10.  To  entitle  a  creditor,  seeking  to  sell  real  estate  for  the  payment  of 
debts,  to  an  order  for  injunction  to  restrain  wasteful  or  unskilful 
cultiyation,  the  appointment  of  a  receiver  of  the  rents  and  profits, 
before  decree,  or  payment  of  an  occupation  rent,  as  against  the 
widow  and  infant  heirs  of  the  deceased  debtor,  ho  must  show, 
that  it  was  necessary  for  his  protection  from  loss,  or  that  ho  had 
a  right  to  demand  it,  because  of  the  certainty  or  strong  probability, 
that  the  real  and  personal  estate  of  the  deceased,  would  be  insuffi. 
cient  for  the  payment  of  all  the  creditors  of  the  deceased.    /6. 

H.  Fear  and  belief,  unsnstained  by  facts  establishing  their  probability,  or 
showing  them  to  be  well  founded,  are  not  a  sufficient  foandation 
for  the  interposition  of  a  court  of  equity,  by  way  of  injunction,  or 
for  the  imposition  of  an  occupation  rent.     Ih, 

12.  Tn  June  1783,  the  owner  in  fee  of  a  square  of  ground  in  the  city  of 

Baltimore^  conveyed  it  to  trustees  to  erect  a  R,  C.  church,  and  lay 
out  a  place  of  burial  on  the  same,  for  the  use  of  the  jR.  C  of  the 
said  city.  The  deed  declared,  that  if  the  trustees  did  not  build, 
erect  and  complete  the  said  church,  and  appropriate  the  residue 
jof  the  square  in  laying  out  a  burial  ground  for  the  use  of  the  said 
persons,  then  it  should  be  void,  and  the  reversion  in  the  grantors. 
No  church  was  erected  on  the  lot ;  but  a  church  was  erected  by 
the  same  society  of  christians,  upon  a  lot  in  the  neighborhood,  and 
the  square  conveyed,  was  used  ezclnsively  as  a  place  of  sepulture. 
The  corporation  of  Baltimore  paved  the  streets  adjacent  to  the 
square ;  claimed  the  cost  thereof  as  a  paving  tax,  and  to  sell  the 
square,  in  consequence  of  its  non-payment  for  their  reimbursement, 
or  that  of  the  persons  who  had  paved  the  streets.  Upon  a  bill  filed 
by  the  pastor  of  the  church  actually  built,  and  by  one  of  its  congro. 
gation,  who,  with  others  of  that  church,  and  its  persnasion,  had 
used  the  square  as  a  place  of  burial  from  1763,  hitherto,  for  an 
injunction  to  restrain  the  proposed  sale  for  taxes.  Held,  that 
neither  of  the  complainants  had  any  interest,  legal  or  equitable, 
for  the  protection  of  which  they  could  claim  the  interposition  of 
a  court  of  equity.     Dolan  and  Foy,  vs,  M,  <(•  C  0.  of  Bait*,  394. 

13.  F  purchased  of  Jtf  and  8,  their  interest  in  a  tract  of  land;  and  took 

from  5,  then  an  infant,  a  bond  of  conveyance,  with  security,  for  the 
land,  conditioned  to  convey,  at  a  time  after  she  came  of  age.  All 
the  purchase  money  was  paid,  and  F,  who  had  gone  into,  remained 
in  possession;  when  S  came  of  age,  she  refused  to  ratify  the  sale, 
execute  a  deed,  or  repay  the  purchase  money,  but  brought  eject- 
ment in  the  name  of  herself  and  husband,  to  recover  possession  of 
her  undivided  interest.  Held  :  that  she  was  not  liable  to  be  restrain- 
ed by  injunction.    Browner  and  wtfe,  vs.  Franklin,  et  a/.,  463. 
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14.  Where  the  object  of  a  bill  in  equity  is  to  obtain  specific  performance 

of  a  contract,  and  the  writ  of  injunction  is  prayed  for  only  to  pro- 
tect the  property,  the  subject  of  the  contract,  against  the  wrongful 
acts  of  the  defendant,  pending  the  contest,  and  until  the  right  to 
specific  performance  shall  be  determined,  that  writ  cannot  be  main- 
tained, unless  the  case  presented  by  the  bill,  would  authorise  a  court 
of  equity  to  enforce  the  contract.     Geiger  vs.  Grten^  472. 

15.  0  granted  to  R,  **the  privilege  of  digging  and  moving  the  ore  on  that 

part  of  my  {O^s,)  place,  joining  IT  and  P*a,  at  twenty-five  cents  per 
ton,  for  the  privilege  of  ground;  leave  also  to  build  a  house  on  said 
land,  the  workmanship  to  cost,  &c.,  the  materials  to  be  got  on  my 
(O's,)  land,  at  i2'5  expense."  This  confers  the  mere  privilege  of 
digging  ore;  is  not  compulsory;  imposed  no  corresponding  obligations 
on  R,  who  might  refuse  to  work  the  mine,'  and  0  could  not  oblige 
him  to  work  it.  It  contains  no  mutual  or  reciprocal  engagements, 
and  cannot  be  specifically  enforced  in  equity:  consequently  there 
was  no  ground  for  granting  or  continuing  an  injunction  upon  its  stip- 
ulations,   lb. 

16.  Upon  a  contract  made  by  a  husband  for  himself  and  his  wife,  that 

his  wife  should  perform  at  the  theatre  of  the  manager  named  therein, 
during  a  certain  period,  for  a  certain  salary,  a  court  of  equity  will 
not  enjoin  the  wife  from  performing  at  any  other  theatre,  during  the 
same  period;  nor  the  husband  from  permitting  her  to  change  her 
residence;  nor  another  manager  from  giving  her  employment,  within 
the  term,  as  an  actress;  neither  can  specific  execution  of  such  a 
contract,  as  against  the  husband  or  wife,  be  decreed.  Burton  et  oZ., 
ts.  J\iarshallf  487. 

17.  Upon  a  contract,  affirmative  in  all  its  provisions,  the  execution  of 

which  could  not  be  enforced  in  equity,  a  court  of  equity  cannot  be 
asked  to  engraft  upon  it  a  negative  stipulation,  and  restrain  its 
breach  by  injunction.    lb. 
See  Court  of  Chancery. 
Divorce,  6. 
Practice  in  Equity. 

IMPROVEMENTS. 

1.  In  ascertaining  the  value  of  lasting  improvements,  whether  they  are 

to  be  estimated  at  their  original  cost,  or  at  their  mHuU  value,  at  the 
time  of  the  audit  made — if  the  property  only  is  recovered,  then  the 
estimate  is  to  be  made  at  the  time  of  the  audit ;  but  if  rents  and  pro- 
fits are  charged  agreeably  to  the  improved  value,  then,  at  the  origi- 
nal cost ;  or  if  independently  of  improvements,  at  the  value  at  the 
time  of  the  audit.    Jones,  admW  of  Hawkins,  tt  dL.,  vs.  Jones,  87. 

2.  Where  the  enhanced  annual  value  of  an  estate  was,  in  a  great  mea- 

sure, the  result  of  expenditures  made  in  the  melioration  of  the  soil, 
substantial  justice  is  done  by  considering  the  e^^Bcement  of  the 
rents  as  a  fair  offset  to  the  expenditure  for  meli^^^^oD.    lb. 

3.  Improvements  will  be  estimated  at  the  time  of  ^^    ^u^^^»  ^  ^*  ^^" 

sence  of  proof  of  their  original  cost,  the  time  "W-w        *we"!J  "^^^^  la^^i 
and  their  depreciation  since,  if  any.    lb.  ^^ 
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4.  Ditching  and  grubbing  meadow  land,  may  be  necessary,  lasting,  and 
Taluable  improTfments ;  and  if  so,  upon  the  proof  must  be  allowed 
for  accordingly,    lb. 

INSOLVENT  DEBTOR. 

1.  Where  the  grantor  in  a  deed  neyer  becomes  an  applicant  for  relief 
under  our  insolyent  laws,  it  cannot  be  pretended  that  his  deed  was 
made  with  a  view  of  becoming  an  insolvent  debtor.     Wheeler,  tt  a/., 
vs.  Stone,  tt  oZ.,  38. 
d.  In  1839,  B  conveyed  to  P  and  F,  certain  real  and  personal  property, 
in  trust,  to  pay  his  creditors,  of  which  he  retained  possession,  and 
the  rents  and  profits  of  which  he  was  to  receive  and  enjoy,  until 
the  sale  thereof  by  the  trustees.     In  1840,  B  applied  for  relief  ao- 
der  the  insolvent  laws.     He  executed  a  deed  of  all  his  property  to 
AT,  under  that  application;  but  omitted  in  bis  schedule  of  effects  to 
fake  any  notice  of  rent  due  him  on  account  of  a  parcel  of  land  con. 
veyed  to  P  and  Y.    In  1842,  an  attachment  in  virtue  of  a  judgment 
recovered  against  B,  in  1839,  was  laid  in  the  hands  of  the  appellee, 
at  the  suit  of  the  appellant.    The  garnishee  admitted  a  balance  of 
rent  due  B,  arising  out  of  grain  grown  upon  the  lands  in  question, 
but  did  not  state  when  he  had  rented,  or  when  the  rent  became  due. 
IIkld  : 
1.  That  the  proceedings  of  B,  to  obtain  relief  under  the  insolvent 
laws,  were  competent  evidence  on  behalf  of  the  garnishee ;  and 
that  the  schedule,  and  other  papers  relating  to  the  application, 
were  necessary  to  lay  a  foundation  for  the  deed  of  B  to  itf,  his 
I  trustee. 

dnd.  That  if  the  rent  due  from  the  garnishee  accrued  afWr  the 
deed  to  M,  and  out  of  the  land  mentioned  in  the  deed  and 
schedule,  it  belonged  to  the  trustee  under  the  insolvent  law. 
3rd.  But  if  the  rent  accrued  to  B,  before  his  application  for  relief, 
in  1840,  as  it  was  not  mentioned  nor  included  in  his  schedide 
of  effects,  then,  under  the  act  of  1827,  chap.  70,  sec.  7,  it  was 
liable  to  be  attached  by  the  plaintiff.     Hupe  o«.  Seihert,  240; 
See  Executor,  1,  2. 

IRREGULARITY. 

See  Practice,  21,  22. 

JOINT  TENANCY. 

1.  The  act  of  1822,  ch.  162,  which  declares,  that  no  deed,  &c.,  shall  be 
construed  to  create  an  estate  in  joint  tenancy,  unless  in  such  deed, 
&c.,  it  is  expressly  provided,  that  the  property  thereby  conveyed, 
is  to  be  held  in  joint  tenancy,  does  not  affect  a  deed  to  H  and  w{fe, 
And  their  heirs  and  assigns,  forever,  and  to  the  survivor  of  them. 
Such  a  deed  does  not  create  a  joint  tenancy.     Crqft  vs.  WUeox,  504. 

2.  And  if  it  did,  the  term  survivor  in  the  deed,  clearly  indicates  the  in- 
tention, that  there  shall  exist  a  right  of  survivorship.     76. 

See  RErLEViN,  1,  ns  to  impersonalty. 
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1.  At  common  law,  the  release  of  the  debtor,  whose  person  is  in  exe- 
cution, is  a  release  of  the  debt,  and  he  cannot  afterwards  be  arrest- 
ed on  the  same  judgment.     Harden  vs.  CampbeUf  29. 

2.  The  law  will  not  permit  a  creditor  to  proceed  at  the  same  time  against 

the  person  and  estate  of  his  debtor,  and  when  the  creditor  has  elect- 
ed to  take  the  person,  it  presumes  satisfaction,  if  the  person  be 
Yoluntarily  released.    Pt. 

3.  If  the  design  of  a  scire  facias  be,  to  make  the  land  of  the  original 

defendant,  in  the  hands  of  his  alienees,  liable  for  a  judgment,  it  is 
the  practice  in  this  State  to  moke  both  the  original  defendant  and 
bis  terre-tenants  parties  to  the  writ,  by  which  the  judgment  is  to 
be  reriyed.     Warfield  and  Brewer  vs.  Keefer^  265. 

4.  If  a  fieri  facias  be  issued  now  within  three  years  after  the  rendition 

of  a  judgment,  it  may  be  levied  as  well  on  land  conveyed  by  the 
defendant  after  the  judgment,  as  on  lands  belonging  to  him  at  the 
time  of  levying  the  fi.  fa,     lb, 

5.  But,  when  the  plaintiff  has  suffered  his  judgment  to  die,  and  a  sci* 

fa,  is  necessary  to  reanimate  it,  the  law  presumes  it  to  be  satisfied, 
and  where  the  freehold  is  to  be  affected,  the  tenant  thereof  should 
be  made  a  party  to  protect  it.     lb, 

6.  Where  a  judgment  is  revived  against  executors  only,  the  revived  judg- 

ment does  not  bind  the  lands  of  tho  original  defendant.     76. 
See  Sett-Off,  3. 

JURISDICTION. 

See  Court  or  Chancsey,  15. 

LACHES.     See  Assumpsit,  3. 

LANDLORD  AND  TENANT. 

1.  K  rented  a  farm  from  A,  upon  the  following  terms : — he  was  to  give 
to  A  one-half  of  every  thing  that  was  made.  The  tenant  was  to  car. 
ry  all  the  crops  to  market,  and  to  pay  A  onchalf  of  the  proceeds, 
after  sale.  Under  this  contract,  K  made  a  crop  of  tobacco,  and  as. 
signed  in  writing  nil  his  interest  therein  to  jP,  who  was  to  have  the 
crop  prepared  for  market  and  sold,  and  to  pay  over  to  A  one-half  of 
the  net  proceeds.  The  tobacco  was  left  in  the  possession  of  A^s 
agent,  and  the  tenant  retained  possession  of  no  part  thereof,  after 
the  execution  of  his  agreement  with  F.  Held  :  that  the  contract 
between  K  and  A  created  the  relation  of  landlord  and  tenant;  that 
it  vested  in  each  a  joint  interest  in  the  crop,  and  that  neither  K 
nor  his  assignee,  could  maintain  an  action  of  replevin  for  it  against 
A.     Ferrall  vs.  Kent,  209. 

LEGACY— LEGATEE. 

See  Will  and  Testament,  1,  2,  3. 

LIBERUM  TENEMENTUM. 
See  Trespass,  1,  2,  3,  4. 

LIEN.     See  Court  of  Chancery,  No.  1  to  7. 
68  V.4 
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LIMITATION  OF  ACTIONS. 

1.  In  the  year  1826,  the  owner  of  a  negro  alave  conveyed  her  in  treat 
for  the  sole  and  excluaive  use  of  his  daughter,  daring  the  time  ahe 
may  live  and  remain  anmarried,  or  for  life ;  and  after  her  death  or 
marriage,  antil  such  time  as  the  eldest  of  her  children  shall  come  of 
age  or  be  married,  on  which  event  the  trusts  was  directed  to  con- 
vey the  same  absolutely  unto  the  children  of  the  grantor's  daughter 
The  mother  married  again  in  1842;  and  in  1844  the  trustee  conveyed 
the  property  to  the  grand-children.  In  an  action  of  trover  for  the 
slave,  brought  by  the  grand-children  a  few  days  after  the  conveyance 
to  them,  and  after  demand  and  refusal,  the  defendant  proved,  that  he 
had  been  in  possession  of  the  slave  some  five  or  six  yean,  using 
and  claiming  her  as  his  own,  and  that  the  trustee  was  frequently  in 
the  county  where  the  defendant  resided  during  that  time.  Huj>« 
that  this  case  was  within  that  class  of  cases,  where  not  only  advem 
possession  and  claim  of  title  for  the  time  limited  by  tho  act  of  As- 
sembly, are  necessary  to  bar  the  plaintiffs  recovery,  but  it  mnst  be 
made  appear  to  the  jury,  that  such  adverse  possession  and  claim  of 
the  defendant,  were  known  to  the  trustee  three  years  before  the  in- 
stitution  of  the  suit.    Humtt  et  al.,  V9.  Pumphrey^  181. 

S.  Where  a  slave  was  conveyed  in  trust  for  the  use  of  A,  for  life,  and 
after  her  death  the  trustee  was  directed  to  convey  the  same  to  B, 
and  neither  the  trustee,  nor  B,  were  entitled  to  the  possession  daring 
the  life  of  il,  there  can  be  no  presumption  of  knowledge  on  the  part 
of  the  trastee,  that  the  claim  or  possession  of  another  party  claim, 
ing  under  A,  was  adverse  to  his  right.     Ih, 

3,  Where  the  defendant  said,  within  three  years  of  action  brooght,  in  a 
conversation  respecting  the  plaintiff's  account,  it  had  been  presented 
to  him  before  by  the  clerk  of  the  plaintiff,  and  that  he  had  stated 
to  the  clerk,  be  would  settle  the  account  if  the  plaintiff  would  take 
off  the  interest,  the  account  being  also  proved,  the  defendant  cannot 
insist  that  the  evidence  is  not  sufficient  to  take  the  claim  oot  of  the 
act  of  limitations.    Brookes  vs.  Ckesley,  205. 

8e9  SciKB  Facias,  4,  5,  6. 

MANDAMUS. 

1.  A  Mandamus,  is  not  a  proper  remedy  to  restore  a  rightful  veatxy,  to 

the  possession  of  church  property,  wrongfully  withheld.    Smiiht  et 
oZ.,  vs.  Erbf  et  oZ.,  437. 

2.  One  writ  of  Mandannus  cannot  issue  for  the  enforcement  of  separate 

claims.    lb, 

3.  Even  if  parties  at  one  time  were  entitled  to  a  writ  of  Jtfiimdamiu,  still, 

if  by  lapse  of  time,  or  subsequent  circumstances,  they  are  not  enti- 
tled to  it  when  it  is  claimed  to  be  awarded,  it  will  not  be  granted. 

lb. 
MATERIAL  MEN. 

See  Ships  awd  Shippimo,  1, 2,  3. 

MAYOR  AND  CITY  COUNCIL  OF  BALTIMORE. 

1.  By  the  act  of  1821,  chap.  252,  for  the  more  perfect  security  of  the 
basin  and  harbor  of  Baltimore,  the  corporation  of  that  city  were 
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•mpowered,  whenever  it  mij^ht  deem  the  same  necessiry,  to  compel 
indi?idual8,  companies,  or  bodies  politic,  ownin|r  property  bindin^r 
on  Jone9  FalU,  within  the  limits  of  the  city,  to  wall  up  the  same; 
on  the  refusal  ^r  neglect  of  any  proprietor  thereof  to  make  such 
wall,  after  three  months*  notice  from  the  commissionen  of  the 
city,  which  they  were  authorised  to  give :    Held,  by  the  county 
court,  and  affirmed  by  a  division  of  this  court,  that  the  act,  in  qnes- 
tion,  was  unconstitutional  and  void.    Mayor  ^c,  of  Baltimor*  M- 
L^ermant  425. 
S.  The  corporation  of  the  city  of  Baltimore^  under  the  act  of  1821, 
chap  252,  and  its  ordinances,  passed  to  carry  said  act  into  execu- 
tion, notified  the  plaintiff  to  build  a  wall  adjoining  his  property  on 
Joneo  Falls ;  and  that  upon  his  failure  to  commence  the  same  be- 
fore a  given  day,  they  would  erect  the  same  at  his  cost.     The  plain- 
tiff built  the  wall  at  his  own  cost,  and  then  brought  his  action  of 
aotumpsit  against  the  city,  to  recover  the  amount  of  his  expend- 
iture.    Held:  that  although  the  act  of  1821  was  void,  still,  the  pay- 
ments made  by  the  plaintiff  were  voluntary;  made  with   a  full 
knowledge  of  all  the  facts  and  circumstances  of  the  case;  in  igno. 
ranee,  only,  of  his  legal  rights;  without  fraud,  imposition,  or  any 
undue  advantage  taken  of  the  plaintiff:  and  therefore,  the  amoont 
paid  could  not  be  recovered  back.    lb, 

MEASURE  OF  DAMAGES. 
See  CoMiioN  Carriers. 

MORTGAGE—MORTGAGOR-MORTGAGEE. 
See  CoiTRT  or  Chavcert,  11. 
Ships  aiid  Shipping,  2. 

NEGLIGENCE. 

See  Common  Carriers. 

NEGROES  AND  SLAVES. 

1.  By  the  statute  law  of  Maryland  upon  the  subject  of  slavery,  a  claim 
to  freedom  can  only  be  established  by  the  judgment  of  a  court  of 
law,  and  the  petition  must  originate  in  the  county  where  the  peti- 
tioner  resides,  under  the  direction  of  his  owner.  Peters,  et  oZ.,  ve. 
Van  Lear,  249. 
3.  Chancery,  in  this  case,  cannot  pronounce,  by  its  decree,  the  freedom 
of  the  complainants,  but  may  direct  the  executor  to  execute  deeds 
of  manumission,  and  thus  enable  them  to  assert  their  claim  to  free- 
dom  in  a  court  of  law.    IB. 

3.  By  the  laws  of  this  State,  a  slave  possesses  no  civil  rights,  and,  as  a 

general  proposition,  it  is  true,  that  he  is  incapable  of  instituting  a 
suit,  either  in  a  court  of  law  or  equity,    lb* 

4.  But,  by  the  act  of  1796,  ch.  67,  sec.  21,  he  has  been  made  capable  of 

acquiring  freedom  by  deed  or  will ;  his  ability  to  assert  his  right  to 
freedom  is  therefore  recognised,  though,  pending  the  controversy, 
he  is  treated  as  a  slave.    lb. 
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5,  The  complainauts  here  are  under  the  necessity  of  invoking  the  aid  of 

equity,  that  an  execution  of  the  power  created  by  the  will  may  be 
enforced.     lb, 

6.  Equity  has  uo  power  to  determine,  by  decree*  the  right  to  freedom, 

nor  to  order  an  account  of  the  value  of  the  servicea  of  the  com- 
plainants  while  detained  as  Blaves.     Jb, 

OCCUPATION  RENT. 

See  Injunction,  9, 10,  11. 

ORPHANS  COURT. 

1.  A  testator  by  his  last  will  declared,  that  neither  of  his  executors 

should  be  entitled  to  any  commissions  for  settling  his  estate,  but 
that  all  necessary  expenses  relative  to  such  settlement,  should  be 
charged  to  his  estate.  The  orphans  court  allowed  the  executors  a 
commission  of  six  per  centum.  This  was,  however,  cancelled  by 
consent,  and  the  question  of  commissions  presented  to  that  court  de 
novo,  when  they  decreed  the  executors  were  not  entitled  to  any  such 
allowance.  Held,  upon  appeal,  that  the  executors  were  entitled 
to  the  commissions  which  had  been  previously  allowed  them. 
JtfcjKtm  and  Marriott,  vs.  Duncan,  72. 

2.  If  the  acts  of  Assembly  of  this  State  do  not  expressly  grant  to  the 

orphans  court,  power  to  allow  executors  commissions  in  such  cases 
as  those  mentioned  in  the  testator's  will,  no  commissions  can  be 
claimed  by  them.    Jh. 

3.  The  act  of  1798,  chap.  101,  which  declares  that  the  commissions  of 

an  executor  shall  be,  at  the  discretion  of  the  court,  not  under  five, 
nor  exceeding  ten  per  centum,  on  the  amount  of  the  inventory  or 
inventories,  excluding  what  is  lost  or  has  perished,  and  prescribes 
the  manner  in  which  the  account  of  an  executor  must  be  made 
out,  confers  upon  the  orphans  court  the  power  in  this,  as  it  does  in 
all  other  cases,  to  allow  a  commission.    Ih, 

4.  A  testator  cannot  take  from  the  orphans  court  a  power  which  the  law 

gives  it.     16. 

5.  The  will  of  a  testator  is  to  be  regarded  in  the  administration  of  his 

estate ;  but  this  .general  rule  is  to  be  taken  with  this  proviso,  that 
such  will  be  not  inconsistent  with  the  law.    Ih. 

6.  The  2nd  sec,  sub.  chap.  20,  act  of  1798,  chap.  101,  must  be  read  in 

connexion  with  the  5th  sec,  14th  sub.  chap,  of  the  same  act.    Jb. 

7.  The  first  clause  makes  it  the  duty  of  the  court  in  all  cases  to  allow 

commissions  to  executors.    The  other  makes  one  exception  to  that 
rule.     lb. 
See  Executor. 

PARTIES  IN  EQUITY. 
See  Practice  in  Equity. 

PARTNERSHIP— PARTNERS. 

1.  Every  reasonable  presumption  will  be  made  against  those  partners, 
whoso  fault  it  is  that  tho  books  of  accounts  of  a  partnership  are 
imperfectly  kept ;  and  if  they  claim  to  be  entitled  to  other  credits 
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than  those  to  which  the  books,  at  the  close  of  the  partnership, 
entitle  them,  it  is  usual  to  require  of  them  very  strict  proof.  Bevans 
V8,  Sullivan,  et  aL,  383. 

2.  Circumstances  stated,  under  which  a  court  of  equity  will  infer  the  exist- 

ence of  a  partnership,  in  opposition  to  an  answer  denying  it.     lb, 

3.  Where  a  bill  alleged  a  partnership  to  have  commenced  and  terminated 

at  a  particular  day,  and  the  proof  established  its  commencement,  a 
partner  who  insists  that  it  was  dissolved  at  an  earlier  period  than  that 
alleged,  will  have  to  pro?e  it.     76. 

4.  For  personal  services  rendered  by  a  partner,  no  compensation  can  be 

claimed,  without  proof  of  an  express  agreement,  that  he  should  be 
compensated  for  them.    lb, 

5.  The  members  of  a  firm  are  individually  liable  in  actions  of  tort,  for 

the  acts  of  the  firm,  their  agents  and  servants,  and  for  such  acts 
may  be  sued  individually,    qr,    lb* 

PERSONAL  PROPERTY. 

1,  A  party  in  possession  of  personal  property,  exercising  acts  of  owner- 
ship over  it,  must  be  treated  as  the  owner  until  the  coutrary  appears. 
Van  Brunt  V8,  Pike  and  Ward,  370. 

3,  A  quantity  of  pig  iron  on  the  bank  of  a  canal  in  Frederick  county, 
under  the  care  of  cne  agent  of  the  owner,  was  sold  by  another  of 
his  agents  in  Baltimore,  who  gave  his  receipt  to  the  purchaser  for 
the  purchase  money.  The  purchaser  wrote  to  the  agent  in  Frede- 
rick, to  ship  the  iron  to  his  agent  at  another  place.  Held,  that 
these  facts  constituted  a  constructive  delivery  of  the  iron  to  tho 
purchaser,    lb, 

3.  In  relation  to  a  ponderous  article  of  merchandise,  incapable  in  the 
ordinary  course  of  business  of  actual  delivery,  as  pig  iron,  all  the 
law  requires  to  change  the  possession  allor  a  sale,  is  constructive 
delivery.     Jb. 

PLEAS  AND  PLEADING. 

1.  The  declaration  alleged,  that  a  note  on  which  the  suit  was  broughty 

was  made  at  the  county  aforesaid,  when  the  note  in  fact  was  dated 
at  the  city  of  W;  this  is  no  variance.  Barry,  et  aL,  o«.  Crowley, 
194. 

2.  In  declaring  upon  an  assignment,  made  under  act  1829,  ch.  51,  the 

plaintiff  need  neither  aver  a  promise  by  the  defendant  to  pay  him 
the  account,  nor  that  he  was  bona  fide  entitled  to  the  account,  nor 
that  it  was  bona  fide  assigned  to  him.     Crawford  e«.  Brooke,  213. 

3.  In  1822,  a  judgment  was  rendered,  which  was  revived  in  1832.    In 

1842,  a  second  scire  facias  was  sued  out,  by  the  assignee  of  the 
judgment  against  tho  original  defendant  and  his  tenants  of  the  land 
of  which  he  was  seized,  in  1822.  This  writ  was  returned  nihil,  as 
to  the  original  defendant ;  and  made  known  to  his  terre-tenants, 
who  appeared  and  pleaded  limitations  in  bar  of  the  writ,  to  which 
the  plaintiff  demurred.  The  scire  facias  set  out  the  original  judg- 
ment, and  the  subsequent  proceedings  thereon.    Held,  that  as  the 
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seirt  facias  did  not  show  at  what  period  the  original  ^fendant 
aliened  his  land,  whether  immediately  after  the  original  judgment, 
in  1822,  or  not  antil  a  fiat  was  obtained  against  him,  in  1832,  the 
absence  of  this  necessary  averment  was  fatal  to  it  upon  demurrer, 
as  respected  the  terre.'tenant9,  not  proceeded  against  until  1843. 
Warfield  and  Brewer  o*.  Keifer,  265i 

4.  A  deputy  of  the  collector  of  a  county  may  be  described  in  pleading, 

as  the  deputy  collector  of  W  coanty,  or  as  the  deputy  collector  of 
If,  collector  of  W  county.  Such  officers  have  the  appellation  of  de- 
puty collectors  of  a  county  in  common  parlance,  and  are  generally 
known  by  it.    Post  and  Fitxhugh,  tv.  Skeppard,  276. 

5.  Where  a  coach  belonged  to  the  R,  line,  which  line  belonged  to  the 

N.  R.  Stage  Companyt  a  co-partnership,  composed  of  the  firm  of 
5.,  jP.  4*  Co,^  and  of  M  and  B,  and  the  firm  of  S,,  P,  ^  Co.^  was 
composed  of  the  defendant,  and  JIf ,  and  others,  and  that  all  the 
drivers  and  coaches  of  the  line  belonged  to  the  N.  R.  Company: 
that  the  defendant  had  no  other  connexion  with  the  line  than  as 
one  of  the  firm  of  jS.  F.  j-  Co^  and  was  declared  against,  as  the 
owner  of  the  line,  in  an  action  upon  the  case,  for  the  negligent 
driving  of  one  of  the  coaches  by  him  used  and  employed,  and 
pleaded  not  guilty,  there  is  no  variance  between  the  pleadings  and 
the  proof.     Stockton  os.  Fry,  406. 

6.  Upon  a  bond,  reciting,  *«whereas  the  above  bound  S  and  P  have  ob- 

tained an  injunction  to  stay  proceedings  at  law,  and  judgment  ren- 
dered against  them  in,"  dLC,  with  condition  to  **prosecute  the  said 
writ  of  injunction  with  efiect,  and  satisfy  and  pay,  as  well  the  judg- 
ment as  all  costs,*'  dec,  that  shall  accrue  in  the  chancery  court,  or 
be  occasioned  by  delay  of  the  execution,  dec,  unless  the  court  of 
chancery  shall  decree  to  the  contrary,  and  shall,  in  all  things,  obey 
such  order  and  decree  as  the  court  of  chancery  shall  make  in  the 
promises,  the  obligors  cannot  plead  in  bar,  that  the  parties  did  not 
obtain  any  injunction  from  the  court  of  chancery.  Lloyd  m.  Bvr- 
gess,  187. 

7.  A  party  administrator  cannot  deny  in  pleading,  a  fact,  which  his 

intestate  has  expressly  admitted,  under  his  hand  and  seal,  in  his 
bond.    lh» 

8.  A  party  is  estopped  from  denying  a  fact  recited  in  his  deed.    A. 

9.  The  rejoinder  of  general  performance  to  a  replication,  assigning 

breaches  of  a  condition,  is  defective  on  general  demurrer,    lb* 

10.  Courts  of  law,  upon  general  demurrer,  will  give  judgment  against  the 

party  who  commits  the  first  error  in  pleading.    Ih. 

11,  A  plea  in  bar,  to  an  action  on  an  injunction  bond,  which  set  up  as  a 

defence  to  a  breach  of  the  condition,  that  after  the  writ  of  injunc 
tion  obtained  against  two  defendants,  both  prosecuted  with  effect 
their  bill,  until  the  death  of  one ;  that  the  survivor  also  prosecuted 
with  effect,  until  his  death ;  that  no  administration  had  been  obtain- 
ed upon  the  estate  of  either,  and  that  afterwards  it  was  so  proceeded 
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in,  that  the  said  injunction  was  dissolved  by  the  final  order  of  the 
court  of  chancery,  is  no  defence.    The  courts  of  law  must  consider 
the  order  of  the  court  of  chancery  as  regularly  and  legally  passed, 
and  will  not  assume,  that  the  chancery  oause  abated  by  the  death  of 
the  complainants,  contrary  to  the  allegation  of  the  plea.    lb. 
See  Indictmbnt. 
Peacticb. 
Tre8paii,1,2,  3, 4. 

PLEAS  AND  PLEADING  IN  EQUITY. 

1,  To  authorise  an  injunction,  the  allegation,  that  the  trespass  was  to 
the  destruction  of  the  inheritance ;  or,  the  mischief  irreparable,  is 
essential;  and  the  facts  must  be  stated,  to  show  that  the  apprehen- 
sion of  further  acts  of  trespass  was  well  founded,  to  satisfy  the 
conscience  of  the  court.  Hamilton,  et  oZ.,  vs.  Ely,  et  al*  34. 
52.  Where  the  bill  charges  a  mere  trespass,  where  the  injury  is  not 
irreparable  and  destructive  to  the  complainant's  estate,  but  is  sus- 
ceptible  of  perfect  pecuniary  compensation,  for  which  the  party 
may  obtain  adequate  satisfaction  at  law,  and  no  charge  of  insol- 
vency in  the  defendants,  an  injunction  ought  not  to  be  granted. 

Ih. 
POWERS.    See  Trust. 

PRACTICE. 

1.  Where  the  issue  upon  general  demurrer  definitively  settles  the  law 
of  the  case  against  the  plaintiff,  the  issues  in  fact  are  not  to  be  tried. 
Tihofi^on  vs.  State,  we  qfadm*r  of  Ford,  163. 

S.  A  defendant  who  appears  in  a  cause,  and  after  a  general  imparlance 
pleads  the  general  issue  to  the  plaintifl's  declaration,  cannot,  because 
of  a  leave  granted  to  the  plaintiff  to  amend,  plead  in  abatement  a 
varianoe  between  the  writ  and  the  second  nar.  Che^pman,  adtnW,  vt. 
Davii,  exe'x,  166. 

3.  The  court  will  not  receive  a  plea  in  abatement,  grounded  on  such  a 

variance,  to  an  amended  declaration  filed  after  a  general  impar- 
lance.   P>. 

4.  When  a  party  has,  by  the  character  of  his  pleadings,  waived  all  ob- 

jections to  the  capacity  of  the  plaintiff,  or  any  other  abateable  matter 
then  existing,  he  cannot  be  allowed  to  resume  the  objection.    lb. 

5.  A  defendant  cannot  plead  in  abatement,  a  variance  between  the  writ 

and  count,  without  demanding  oyer  of  the  writ.    lb. 

6.  The  writ,  without  oyer,  is  no  part  of  the  pleadings,  or  even  the  pro- 

ceedings in  the  cause.    lb. 

7.  Where  a  plaintiff  sues  out  a  writ  as  admimstrator,  and  declares  as 

executor,  it  is  a  variance  which  a  defendant  may  plead  in  abatement, 
if  he  presents  the  objection  in  due  time,  and  in  a  proper  mode.    A. 

8.  In  cases  where  the  plaintiff  can  only  maintain  an  action  in  his  indi« 

vidual  capacity,  the  addition  of  the  word,  administrator,  may  be 
treated  as  superfluous.    lb. 

9.  But  where  the  plaintiff  can  maintain  his  action  either  in  ^  peraoniA 

or  representative  character,  he  is  bound  by  h\a  cAecUon-    ^' 
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10.  Where  affidavits  filed  in  a  cause,  show  that  a  plea  in  abatement  was 

tendered  by  a  defendant,  immediately  upon  the  declaration  being 
amended,  and  the  rule  to  plead  laid,  and  to  which  plea  a  ne  rtcipiatw 
was  directed  by  the  court,  it  was  the  duty  of  the  clerk  to  haTe  en- 
tered these  proceedings  upon  the  record,  and  haying  omitted  to  do 
so,  the  county  court  below,  after  appeal,  upon  transmission  of  the 
record  to  them,  under  a  writ  of  diminution,  may  order  the  record  to 
be  corrected,  and  certified  anew  to  this  court.    lb. 

11.  The  rejoinder  of  general  performance  to  a  replication,  assigning 

breaches  of  a  condition,  is  defective  on  general  demurrer.  LUnfd  vs. 
Burgess,  187. 

12.  Courts  of  law,  upon  general  demurrer,  will  give  judgment  against 

the  party  who  commits  the  first  error  in  pleading.    lb, 

13.  Where  the  judges  of  the  county  court  are  equally  divided  upon  the 

admissibility  of  evidence,  it  is  not  suffered  to  go  to  the  jury.  Fer^ 
rail  V8,  Kent,  209. 

14.  But  if  the  proof  has  been  received,  and  the  division  arises  upon  a 

motion  to  strike  it  oat,  then  the  motion  is  lost,     lb, 

15.  When  objection  is  made  to  the  competency  of  a  witness,  upon  the 

ground  of  interest,  the  inquiry  is,  whether  he  is  interested  at  the 
moment  his  testimony  is  tendered  to  the  court  ? — if  he  then  has  no 
interest,  he  is  competent.     Crawford  vs,  Brooke,  213. 

16.  Where  there  was  no  evidence  when  a  rent,  which  was  payable  in 

grain,  accrued ;  but  its  accrual  was  admitted  to  be  after  October 
1839,  and  not  stated,  whether  before  or  after  May  1840.  The  time 
when  the  grain  was  grown,  which  was  in  controversy,  was  a  ques. 
tion  of  fact  for  the  jury,  and  the  county  court  erred  in  instracting 
them  they  must  find  a  verdict  for  the  defendant.  Hupe  vs.  Seu 
bert,  240. 

17.  But,  when  the  plaintiff  has  suffered  his  judgment  to  die,  and  a  9ei.fa, 

is  necessary  to  reanimate  it,  the  law  presumes  it  to  be  satisfied,  and 
where  the  freehold  is  to  be  affected,  the  tenant  thereof  should  be 
made  a  party  to  protect  it.     WarJUld  and  Brewer,  vs.  Ketfer,  265. 

18.  Upon  a  general  demurrer,  the  court  enquires,  who  committed  the  first 

error  in  pleading?    lb, 

19.  Where  a  party  is  in  possession  of  an  article  intended  to  be  affected  by 

an  attachment,  he  should  be  returned  by  the  sheriff,  as  the  garnishee. 
Van  Brunt  vs.  Pike  and  Ward,  270. 

20.  Where  there  had  been  a  valid  sale  and  delivery  of  personal  property, 

the  act  of  1834,  ch.  79,  which  required  the  transfer  of  a  non-resident 
to  be  recorded,  does  not  apply.    lb. 

21.  At  the  return  term  of  the  writ,  in  November,  as  shown  by  the  docket 

entries,  the  defendant  gave  special  bail,  appeared,  and  the  cause 
was  continued  to  the  March  term,  under  a  rule  to  plead.  The  rule- 
days  to  plead  were  the  first  Mondays  of  March  and  November.  The 
declaration  was  filed  on  tho  first  Monday  of  February.  Before  the 
March  rule-day,  the  defendant's  counsel  called  at  the  clerk's  office, 
examined  the  papers  of  the  cause,  and  remarked,  there  was  yet  time 
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enough  to  plead  limitations.  At  the  March  term,  the  defendant  ob- 
tained a  rule  nisi,  to  strike  out  the  bail  and  appearance,  upon  the 
ground,  that  they  had  been  erroneously  entered,  as  he  had  not  offered 
bail,  nor  appeared  to  the  cause.  The  county  court  discharged  the 
rule,  and  no  motion  being  made^  or  plea  offered,  by  the  defendant, 
entered  up  judgment  upon  the  cause  of  action,  a  promissory  note  of 
the  defendants.  Held,  that  the  defendant,  under  the  circumstances, 
had  recognized  the  entry  of  bail  and  appearance,  and  as  he  was  not 
precluded  from  pleading  to  the  merits,  the  rule  was  properly  dis- 
chaiged.     Schleigh  and  Kershner,  vs.  Hagentotcn  Bankf  306. 

22.  It  was  the  duty  of  the  defendant  to  have  appeared  at  the  return  of  the 
writ,  and  to  enforce  the  rule,  would  be  to  let  the  amercement  against 
the  sheriff  stand,  and  enable  the  defendant  to  plead  limitations.  The 
refusal  of  the  rule,  deprived  the  defendant  of  no  meritorious  defence. 

lb. 

^3.  On  or  about  the  day  on  which  a  foreign  commission  waa  sent  off« 
to  take  eTidence  out  of  the  State,  the  plaintiff,  upon  whose  motion 
it  was  granted,  did  not  file  in  court,  but  served  a  copy  of  his  inter- 
rogatories OB  the  defendant.  This  is  not  such  reasonable  notice,  as 
would  give  the  defendant  time  to  exhibit  his  cro8s-interrogatories« 
before  the  transmission  of  the  commission.   Parker  vs,  Sedwick,  318. 

"24.  In  such  a  case,  the  plaintiff  ought  to  show  affirmatively,  that  the  de- 
fondant  had  reojionable  time  from  the  sorvice  of  the  notice,  to  the 
time  when  the  commission  was  sent  out,  to  have  filed  cross. interrog- 
atories, if  he  desired  it.  Otherwise,  the  proceedings  under  such  a 
commission,  cannot  be  read  to  the  jury.     Jb. 

25.  The  service  of  notice  of  interrogatories  on  the  opposite  party,  in  the 
execution  of  a  foreign  commission,  is  to  accomplish  the  same  end* 
as  notice  of  the  time  and  place  of  executing  a  domestic  commissioa 
would.     75. 

HQ,  If  evidence  bo  inadmissible  on  any  ground,  when  objected  to  as  in. 
admissible,  it  ought  not  to  be  received ;  and  in  reviewing  such  an 
objection,  this  court  is  not  confined  to  the  erroneous  reasons  of  the 
county  court,  for  rejectin  g  it.     lb, 

m.  In  an  action  upon  a  promissory  note,  in  the  name  of  the  endorsee, 
bona  fide,  and  for  valuable  consideration,  a  demand  in  favor  of  the 
maker  against  the  endorser,  is  not  admissible  as  a  set.ofI',  although 
the  note  may  have  been  discredited  when  the  endorser  took  it.  An- 
nan  e«.  Houck^  325. 

28«  A  set-off  is  confined  to  mutual  debts  between  the  plaintiff  and  defend- 
ant.   It  is  a  privilege  unknown  to  tho  common  law.     lb, 

29.  Courts  of  law,  upon  application  to  them,  set  off  a  judgment  which 

the  defendant  has  against  tho  plaintiff,  against  another  judgment 
which  the  latter  has  against  the  former.    Ib» 

30.  After  a  cause  had  been  committed  to  the  jury,  and  partly  argued  before 

them,  on  both  sides,  it  was  discovered,  that  several  interrogatories, 
propounded  by  the  plaintiff  to  witnesses,  under  a  foreign  commiaaion, 

69        V.4 
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had  not  been  filed  with  the  clerk  of  the  eoantj  coart,  before  they 
were  propoanded,  nor  copies  aeryed  on  the  defendant,  nor  notice 
thereof  in  any  way  given  him ;  but  that  they  were  first  filed  with  the 
commissioners,  at  the  place  of  executin|r  the  commission,  it  is  too 
late,  under  the  20th  rule  of  Baltimore  county  court,  to  move  to  strike 
out  the  evidence  of  such  witnesses,  which  had  been  read  to  the 
jury.     Stockton  vs.  Frey,  406. 

31.  A  count  in  an  indictment  charging  a  rape,  may  be  united  with  another 

count  charging  an  assault,  with  intent  to  commit  a  rape.  This  is  no 
misjoinder  under  our  system  of  criminal  jurisprudence.  State  vt. 
Sutton,  494. 

32.  Where  an  indictment  containing  two  counts,  is  submitted  to  the  jury 

upon  the  plea  of  not  guilty,  it  is  their  duty  to  find  both  issues  in  their 
verdict,    lb. 

33.  And  if  the  jury  find  the  prisoner  guilty  upon  one  issue,  as  upon  the 

inferior  offence,  and  do  not  find  the  other  issue,  the  verdict  should 
be  set  aside  and  a  new  trial  awarded,     lb. 

34.  A  verdict  which  is  a  nuUity,  does  not,  in  legal  contemplation,  jeopard 

life  or  limb.    lb. 

PRACTICE  IN  THE  COURT  OF  APPEALS. 

1.  An  appeal  taken  from  an  order  of  the  court  of  chancery,  prohibiting 

the  sale  of  property,  after  the  lapse  of  nine  months  from  its  passage, 
dismissed,  as  not  being  taken  within  the  time  prescribed  by  law. 
Wheeler^  et  a/.,  vs.  Stone,  et  at,,  38. 

2.  No  appeal  will  lie  from  an  order  of  a  court  of  chancery,  requiring  a 

trustee,  a  defendant  in  the  cause,  to  bring  money  and  securities  in 
his  hands  into  court, — nor  from  an  order  directing  the  clerk  of  the 
court  to  deposite  money  brought  into  court,  in  bank,  and  referring 
the  case  to  the  auditor,  with  directions  to  distribute  such  money 
according  to  legal  priorities, — ^nor  from  an  order  referring  the  cause 
to  the  auditor,  with  directions  to  state  an  account  from  the  pleadings 
and  proofs.    Jb. 

3.  From  mere  practical,  preparative  orders,  made  in  the  progress  of  a 

cause,  not  final  in  their  nature,  and  which  do  not  profess  to  deter- 
mine the  question  of  right  between  the  parties,  no  appeal  lies.    Jb. 

4.  An  order  for  the  sale  of  real  and  personal  property,  is  the  subject 

of  an  appeal  under  the  act  of  1841,  ch.  11,  sec.  1.    lb. 

5.  Where  an  appeal  comes  up  on  a  case  stated,  it  must  be  decided  by 

the  facts  agreed  on.  Legal  presumptions  may  be  made,  and  neces. 
sary  conclusions  drawn,  but  inferences  from  facts,  which  mayi  or 
may  not,  be  true,  cannot  be  made  by  the  court.  Van  Brunt,  vs. 
Pike  and  Ward,  270. 

6.  An  appeal  from  a  judgment  of  the  county  court,  overruling  a  motion 

for  a  discharge  from  custody  upon  the  return  of  a  Habeas  Corpus, 
is  not  an  appeal  from  a  judgment  or  determination  of  that  court, 
in  a  civil  suit  or  action  within  the  contemplation  of  the  act  of  1785, 
ch.  87.     Bell  vs.  The  State,  301. 
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7.  Under  tho  act  of  1835,  ch.  117,  this  conrt  cannot  reverse  the  jrxdg- 

ment  of  the  coanty  court,  except  upon  a  point  decided  by  tho  court 
below,  and  as  no  motion  was  made  to  that  court  in  relation  to  it, 
,  nor  its  attention  called  thereto,  no  question  affecting  it  is  open  hers 
for  review,  even  if  it  were  erroneous.  Sehleigh  and  Kershner^  V9, 
Hagerstown  Bank^  307. 

8.  Under  the  act  of  1830,  chap.  186,  where  judgment  of  the  county  court 

rendered  upon  exceptions,  affirmed  by  the  Court  of  Appeals,  would 
not  be  a  bar  to  another  action  by  tho  same  plaintiff  against  the  same 
defendant,  by  reason  of  a  variance,  which  the  plaintiff  might  cure 
by  amendment,  if  permitted,  and  having  merits,  this  court  will 
award  a  procedendo  and  a  new  trial.  Parker  vs.  Sedwiekf  318. 

9.  A  prayer  which  enumerates  the  facts,  to  comply  with  which,  consti- 

tutes the  duty  of  the  defendant,  and  that  upon  a  failure  in  any  one  of 
the  particulars  enumerated,  if  so  found  by  the  jury,  then,  in  point 
of  law,  the  defendant  did  not  perform  his  duty,  but  was  guilty  of 
negligence,  and  is  responsible  for  the  injury  sustained  by  the  plain- 
tiff from  such  failure,  does  not  raise  any  question  upon  the  plead* 
ings;  it  merely  asks  the  court  to  instruct  the  jury,  that  the  hypoth- 
esis of  the  prayor  is  the  law  of  the  case,  if  supported  by  the  evi- 
dence.    Stockton  OS.  Frei/t  406. 

10.  In  granting  or  refusing  any  prayer  asking  an  instruction  to  the  jury, 

that  if  they  believe  certain  facts,  the  plaintiff  is,  or  is  not,  entitled 
to  recover,  this  court  will  not  assume,  that  the  county  court  inspect- 
ed the  pleadings  in  the  cause,  and  adjudged  their  sufficiency  to  sus- 
tain the  prayer.     lb, 

11.  If  either  party  desigpns  to  raise  any  question  upon  the  pleadings  in  an 

action  at  law,  their  prayer  under  the  act  of  1825,  ch  117,  should  be 
framed  with  a  direct  reference  to  the  pleadings.  Ih. 
13.  Where  a  prayer  may  have  a  tendency  to  mislead  a  jury  in  reference 
to  the  evidence  in  the  cause,  as  where  it  only  incorporates  a  part  of 
the  evidence  which  constituted  the  defence,  when  it  should  have  in- 
corporated the  whole,  and  prays,  that  nothwithstanding  the  jury 
should  believe  the  part  embodied  in  the  instruction,  still  the  plain- 
tiff is  entitled  to  recover,  it  is  error  to  grant  it.    lb, 

13.  Where  the  court  is  of  opinion,  that  the  plaintiff  cannot  recover,  as 

where  there  is  an  admission  of  satisfaction  of  his  demand,  they  will 
not,  upon  the  reversal  of  the  judgment,  upon  the  appeal  of  the  de- 
fendant, award  a  procedendo.    Jb, 

14.  Whore  a  bill  fpr  an  injunction  states  no  proper  case,  and  it  is  not 

aided  by  the  answers,  under  the  act  of  1835,  chap.  380,  the  court 
may  either  dissolve  the  injunction  and  remand  the  cause,  or  dismiss 
the  bill;  but  if  it  appears  to  the  court,  that  although  the  injunction 
was  properly  dissolved,  yet  the  complainant  may  have  relief  by 
amendment,  it  will,  after  dissolving  the  injunction,  remand  the 
cause  for  amendment  and  further  proceedings.  BrawTter  and  toife^ 
vs.  Franklin,  et  a/.,  463. 
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15.  Upon  an  appeal  against  continning  an  injanction,  if  the  Court  of 
Appeals  perceiyes  that  the  complainant  has,  and  can  have,  no  equi- 
ty at  final  bearing,  the  bill  will  be  dismissed,  Geiger  rs.  Gretn, 
472. 

PRACTICE  IN  EQUITY. 

1.  To  a  bill  by  a  honajide  purchaser,  for  an  injunction,  alleging,  that 

certain  debtors  had  conveyed  property  in  trust  for  the  payment 
of  judgments,  liens  thereon,  charging  that  the  judgment  creditors 
were  aware  of  the  trust,  acquiesced  in  it,  and  designed  to  look  to  the 
proceeds  of  the  land  sold,  and  to  be  sold,  under  its  proTisions,  for 
payment  *,  the  defendant,  an  assignee  of  some  of  the  judgments, 
answered,  that  he  had  no  personal  knowledge  of  the  complainant's 
equity,  and  denied  the  facts  relied  on  in  the  bill,  upon  information 
which  he  had  obtained.  Hkld  :  that  such  answer  was  not  sufficient 
to  dissolve  the  injunction.    Dovh  vs.  Barms,  et  al,jl, 

2.  Where  a  bill  upon  which  an  injunction  had  been  granted,  was  removed 

from  the  county  court  to  the  court  of  chancery,  and  the  chancellor 
refused  to  revise,  alter,  or  reverse  the  order  for  the  writ,  on  a  mo- 
tion to  dissolve,  because  he  could  not  interfere  with  the  prior  action 
of  the  other  court,  upon  appeal,  such  order  was  reversed,  and  the 
injunction  dissolved.     Sdiwtnnuki,  ti  td.,  vs.  Glenn f  P.  T.,  23. 

3.  The  act  of  1818,  chap.  133,  does  not  repeal  that  part  of  the  act  of 

1816,  chap.  154,  which  requires  infants  to  be  made  parties  to  pro- 
ceedings  in  respect  to  sales  of  their  real  estates,  when  deemed 
beneikial  to  their  interests     Hunter  V9.  Hatton  and  Kendrick^  1 15. 

4.  The  act  of  1818,  is  only  in  conflict  with  thatch  1816,   in  relation  to 

the  evidence  to  be  adduced  to  the  court  to  satisfy  it,  that  the  sales 
which  it  is  called  on  to  decree,  would  be  for  the  interest  and  adran. 
tage  of  the  infant.     Ik, 

5.  The  act  of  1816,  left  the  court  to  its  ordinary  mode  of  obtaining  in- 

formation as  to  matters  of  fact;  but  the  2nd  sec.  of  tlie  act  of  1818, 
provided  for  the  issuing  of  a  commission  to  not  less  than  three  dis- 
creet and  sensible  men,  freeholders  of  the  county  wherein  the  lands 
should  lie,  the  sale  of  which  is  applied  for.    lb. 

6.  As  well  now,  as  before  the  act  of  1818,  the  infant,  if  a  resident  of  the 

State,  must  be  summoned  to  answer  the  petition  filed  by  his  guardian 
or  prochtin  omit  and  must  appear  by  guardian  to  be  appointed  by  the 
court,  before  the  commission  under  the  act  of  1818  can  rightfully 
issue.    Ih. 

7.  The  guardian  of  the  infant,  thus  appearing,  has  a  right  to  be  heard  and 

represented  in  the  naming  of  the  commissioners;  in  the  examina- 
tion of  the  evidence  to  be  adduced  before  them,  and  in  the  action 
of  the  court  upon  the  return  of  the  commissioners.    lb, 

8.  By  the  terms  of  the  22nd  sec.  of  the  act  of  1820,  chap.  191 » the  bond 

given  for  the  purchase  money  of  land  sold  under  that  act,  is  required 
to  be  with  condition,  to  pay  the  money  over  to  the  representatives 
of  the  deceased,  <4n  such  proportions  as  each  may  be  entitled  to, 
agreeably  to  the  order  of  the  court*'  by  which  the  sale  was  adjudged. 
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Until  the  court  has  passed  an  order  ascertaining  the  proportion  to 
which  a  representative  is  entitled,  he  cannot  maintain  an  action  on 
such  bond,  Thompson  vs.  State,  me  ofadtn*r  ofFordy  163. 
9.  Where  a  cause  is  set  down  for  final  hearing  upoa  bill  and  answer,  the 
averments  of  the  bill  are  qualified  bj  those  in  the  answer.  Craig 
and  Angle  v8,  Ankeney,  225. 

10.  Slaves  claiming  a  right  to  freedom  under  the  same  will,  each  having 

a  common  interest  in  arresting  a  perversion  of  a  trust  created  hj  it^ 
affecting  their  right,  may  unite  in  the  same  bill  to  compel  the  exec 
Qtor  to  perform  such  a  trust ;  and  it  is  no  misjoinder.  Peters,  et 
aL,  va.  Van  Lear,  249. 

11.  The  two  executors  named  in  this  will,  teko  renounced,  ought  not  to 

have  been  made  defendants,  and  the  bill  as  to  them  should  be  dis- 
missed.   It  was  en\j  necessary  to  proceed  against  the  party  whose 
duty  it  was  to  execute  the  deeds  of  manumission,  in  pursuance  or 
the  power  created  by  the  will.    lb. 

12.  In  this  case,  the  grantors  of  the  deeds  for  the  Ulinoia  land  were  nol 


•tit 

^^  parties.     In  their  absence,  the  court  could  not  assume  their  title  of 


no  value,  and  cancel  those  deeds.  To  give  relief,  by  restoring  pos» 
session  of  the  Maryland  lands,  would  be  to  enable  M  to  regain 
them,  while  he  retained  title  to  the  Illinois^,  and  a  right  to  sue  on 
tlie  covenants  to  him.    Middlekauff  vs.  Barriek,  et  aL,  290. 

13.  By  the  act  of  1840,  ch.  109,  sales  made  and  reported  during  the  reces» 

of  the  county  courts,  by  any  trustee,  under  their  decree,  on  being 
filed  in  their  clerk's  office,  slial]  stand  for  final  ratification,  provided 
there  be  entered  on  the  docket,  a  notice  of  motion  for  final  latifica- 
tion,  to  be  given  or  published  in  such  form  as  the  rales  of  said  court» 
may  respectively  prescribe.  The  rule  of  M,  county  court  ordered, 
that  such  notice,  at  least  one  month  before  final  ratification,  be  served 
upon  all  the  parties  therein,  or  published,  &c.  A  notice  was  on- 
tered  on  the  16th  May.  Service  admitted  by  the  complainant  on 
the  18th ;  and  given  to  the  defendant  on  the  1st  June.  On  the  2nd 
Julv.  the  sale  was  ratified.  Held,  that  the  act  and  rule  were  strict- 
ly  complied  with.    Dawes  vs,  Thonnis,  333^ 

14.  Where  the  decree  for  a  sale  ordered  the  appointed  trustee  to  give  bond 

in  the  penalty  of  a  prescribed  sum ;  he  gave  bond  for  a  less  sum> 
which  was  accepted  by  the  court  and  approved,  and  he  proceeded 
to  make  and  report  a  sale,  this  is  no  ground  to  vacate  an  order  of 
final  ratification.    lb' 

15.  In  sales,  under  decree  by  trustees,  appointed  by  the  court  for  that  ob- 

ject,  the  court  is  regarded  as  the  vbndor,  with  whom  the  contract  of 
sale  is  made,  through  the  agency  of  the  trustee.  The  penalty  of  the 
trustee's  bond  rests  in  the  discretion  of  the  court,  and  may  be  enlarg- 
ed or  diminished,  according  to  the  circumstances  of  the  case.    Ib» 

16.  A  decree  cannot  be  altered,  after  it  has  been  enrolled,  except  by  a 

bill  of  review.    i6. 

17.  Where  a  decree  is  still  under  the  control  of  the  court,  if  the  term 

has  not  passed,  it  may  be  reheard  upon  petitioQ.     ^^* 
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18.  These  rules  relate  only  to  the  decree,  so  far  as  it  acts  upon  the  Bub- 

ject  of  the  bill,  and  have  no  application  to  that  part  of  the  decree, 
which  is  merely  directory,  as  to  the  mode  in  which  it  is  to  be  en. 
forced.     lb. 

19.  Difficulties  to  be  encountered  in  stating  accounts,  are  no  grounds 

why  accounts  ought  not  to  be  decreed,  where  the  court  perceires 
they  are  necessary  to  the  rights  of  the  parties,  and  ends  of  justice. 
Bevans  va.  Sullivan^  et  aZ.,  383. 

20.  The  answer  of  one  of  the  co-defendants,  the  security  in  the  bond  of 

conveyance,  disclosed  the  fact,  that  the  purchase  money,  for  the 
land  had  been  paid  to  the  husband  of  8,  by  the  complainant  afler 
his  marriage.  Hkld  :  if  such  were  the  case,  be  could  be  restrained 
from  recovering  the  land  sold,  at  law,  during  his  life  time;  and  that 
the  cause  ought  to  be  remanded,  to  give  the  complainant  an  oppor- 
tunity of  amending  bis  bill,  and  claiming  an  injunction  against  the 
husband  and  wife,  during  the  life  of  the  husband.  Browner  and 
wife,  t>8,  Franklin,  et  ah,  463. 

21.  Upon  an  appeal  against  continuing  an   injunction,  if  the  coart  of 

Appeals  perceives  that  the  complainant  has,  and  can  have,  no  equi- 
ty at  final  hearing,  the  bill  will  be  dismissed.  Geiger  vs.  Cfreeny 
472. 

PREFERENCE  DEEDS. 
See  Deeds,  1. 

PRESUMPTION  OF  LAW  AND  FACT. 

1.  A  plea  in  bar,  to  an  action  on  an  injunction  bond,  which  set  up  as  a 
defence  to  a  breach  of  the  condition,  that  afler  the  writ  of  injunc> 
tion  obtained  against  two  defendants,  both  prosecuted  with  effect 
their  bill,  until  the  death  of  one;  that  the  survivor  also  prosecuted 
with  effect,  until  his  death;  that  no  administration  had  been  obtain- 
ed upon  the  estate  of  either,  and  that  afterwards  it  was  so  proceed, 
ed  in,  that  the  said  injunction  was  dissolved  by  tho  final  order  of  the 
court  of  chancery,  is  no  defence.  Tho  courts  of  law  must  consider 
the  order  of  the  court  of  chancery  as  regularly  and  legally  paaaed, 
and  will  not  assume,  that  the  chancery  cause,  abated  by  the  death 
of  the  complainants,  contrary  to  the  allegation  of  the  plea.  Lloyd 
vs.  Burge8»9 187. 

See  Judgment,  5. 

Limitation  of  Actions,  1,  3. 
Partnership  and  Partners,  1. 

POSSESSION  OF  PERSONAL  PROPERTY. 
See  Personal  Property. 
Ships  and  Shipping. 

PRINCIPAL  AND  AGENT. 
See  Ships  and  Shipping. 

PROMISSORY  NOTES. 
Su  Bills  of  Exchange. 
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PURCHASER. 

1.  When  a  defendant  purchased  in  ignorance  of  any  defect  of  title, 
though  apprized  of  the  claim  of  the  complainant  for  a  lien  on  the 
premises  purchased,  and  took  possession  and  made  improvements 
under  the  opinion  of  counsel  that  the  title  was  clear ;  and  all  his 
9bcts  and  the  circumstances  of  the  case  demonstrate,  that  at  the  time 
of  his  purchase,  and  when  the  improTcments  were  made,  he  be- 
liered  his  title  to  be  a  good  one,  he  is  entitled  to  compensation,  as  a 
bona  fide  possessor,  for  the  amount  of  his  melioration  and  improve- 
ments of  the  estate,  beneficial  to  the  true  owner.    Jones,  MmW  of 
Hawkins f  et  oZ.,  vs.  Jones,  87. 
3.  Where  it  was  the  duty  of  M,  to  have  investigated  the  title  to  lands, 
or  protect  himself  against  injury,  by  appropriate  covenants,  having 
done  neither,  the  loss  is  the  consequence  of  his  own  supineness. 
MiddUkauffvs.  Barrick,  290. 
3,  If  a  purchaser  has  taken  a  conveyance,  and  there  be  no  fraud,  he  has 
no  remedy,  though  evicted  for  want  of  title,  except  upon  the  cove- 
nants in  his  deed.    lb, 

RECEIVER, 

See  Court  or  Chancert,  24,  25. 

RELATION, 

Of  trustees'  deed  to  judicial  sale,  He  Trespass,  1>  2,  3,  4. 

RELEASE. 

1.  Where  a  plaintifF,  after  an  injury  sustained  in  his  person   from  the 

tort  of  the  defendant,^agree8  with  the  defendant,  or  his  agent,  that 
in  satisfaction  of  such  injury,  the  defendant  should  pay  the  ezpen. 
ses  incurred  by  the  plaintiff  by  his  detention,  in  consequence  of  his 
injuiy,  and  would  furnish  him  with  a  free  conveyance  to  his  point 
of  destination,  and  the  defendant  performs  his  part  of  the  agree- 
ment, the  plaintiff  cannot  recover  further  damages  for  the  tort, 
Stockton  M.  Frey,  406. 

2.  In  actions  for  general  and  unliquidated  damages,  the  payment  and 

acceptance  of  a  sum  of  money,  as  a  satisfaction,  is  a  good  bar.    Jb' 

3.  The  party  aggrieved,  may  determine  the  sufficiency  or  insufficiency 

of  the  satisfaction  paid  and  accepted  by  him.     lb, 

RELIGIOUS  CORPORATION. 

See   CORFORATION. 

Mandamus. 

RENTS  AND  PROFITS, 

Of  a  deceased  debtor *s  estate,  to  pay  creditors,  see  Court  of  Cuan- 
CERT,  20  to  25. 

REPLEVIN. 

1.  K  rented  a  farm  from  A,  upon  the  following  terms  :~he  ivas  to  give 
to  A  one  half  of  every  thing  that  was  made.     The  tenant  was  to 
carry  all  the  crops  to  market,  and  to  pay  A  one-half  of  the  proceeds 
afler  sale.     Under  this  contract,  K  made  a  crop  of  tobacco,  and 
assigned  in  writing  all  bis  interest  therein  to  p  ^ho  was  to  have 
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Iho  crop  prepared  for  market  and  aold,  and  to  pay  over  to  A  one- 
half  of  the  nett  proceeds.  The  tobacco  was  left  in  the  posMssioa 
of  A*s  agent,  and  the  tenant  retained  possession  of  no  part  thereof, 
after  the  ezecation  of  hta  agreement  with  F»  Hkld  :  that  the  coo. 
tract  between  K  and  A  created  the  relation  of  landlord  and  tenant ; 
that  it  Tested  in  each  a  joint  interest  in  the  crop,  and  that  neither  K 
nor  his  assignee,  conld  maintain  an  action  of  replevin  for  it  agaiost 
A,    Ferrall  vs.  Kent,  209. 

SALES  or  REAL  PROPERTY  UNDER  DECREE. 
See  Court  of  Chakcert,  10, — 19  to  22. 
Evidence,  13,  14,  15. 
Practice  in  Equity,  3  to  7,-14,  15. 
Trespass,  S. 

SATISFACTION. 

See  Release,  for  satisfaction  of  unliquidated  damages. 

SCIRE  FACIAS. 

1.  Where  short  copies  of  judgments  upon  sci.  foe,,  which  recited  the 
names  of  the  original  defendants,  ^*and  (erre-(eiwnts,"  without  nam- 
ing the  latter,  were  filed  with  an  injunction  bill,  upon  a  motion  to 
dissolve  after  answer,  the  court  will  infer,  that  the  trustees  to  whom 
the  original  defendants  had  assigned  their  land  with  power  to  sell, 
and  all  their  yendees,  were  returned  terre-tenants,  Douh  vs.  Barnes, 
et  al,,  1. 

12.  It  is  upon  the  ground  of  contribution,  that  all  the  terre-tetuuUs  are  re- 
quired to  be  made  parties  to  a  scire  facias ;  and  any  one  tenant,  who 
is  m2ide  a  party,  may  plead  in  abatement,  that  there  are  other  tturt- 
tenants  who  are  not  made  parties.  If  he  fail  to  do  this,  he  cannot 
afterwards  have  contribution,    /fi. 

3.  A  judgment  against  ttrre-ienants^  gives  tiie  plaintiff  a  right  to  sell  as 

much  of  the  land  as  may  be  necessary  to  satisfy  his  claim ;  and  if 
any  one  of  the  terre-tenAnts  is  injured,  he  would  have  a  right  to  go 
into  equity  to  compel  all  with  whom  he  stood  in  tqvMli  jure,  to  con- 
tribute :  nor  is  such  plaintiff  compelled  to  suspend  his  execution,  un- 
til the  question  of  contribution  shall  be  settled  between  the  Tarious 
defendants  at  law.    /&. 

4.  In  the  case  of  Murphy  vs.  Cord^  12  GtU  ^  Jchn,^  182,  this  court  decid- 

ed, that  the  lien  of  a  judgment  was  not  lost  with  the  right  to  issue  an 
immediate  execution,  and  the  lien  remained  for  twelve  years.  A. 
<5.  Where  the  debtor  aliened  lands  subject  to  the  lien  of  a  judgment, 
before  the  right  to  issue  an  immediate  execution  was  suspended, 
that  is,  within  three  years  from  the  date  of  the  judgment,  a  sent 
facias  was  unnecessary  to  affect  the  ttrre-tenanls.    lb. 

6.  But  where  a  scire  facias  was  necessary  to  revive  the  judgment,  whether 

by  death  or  lapse  of  time,  it  was  necessary  against  all  the  terre- 
tenants  whose  lands  were  to  be  affected  by  the  judgment    lb. 

7.  To  a  scire  facias  to  revive  a  judgment,  the  defendant  pleaded  in  bar 

his  prior  arrest  upon  a  ca.  sa.y  his  appearance  in  court  at  the  return 
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of  the  writ  in  custody,  his  being  called,  and  answering  in  court  that 
he  was  the  party  arrested,  the  refusal  of  the  plaintiff  to  pray  him  in 
commitment,  and  his  offer  of  himself  to  the  sheriff,  and  the  refusal 
of  the  sheriff  to  receive  him  into  custody;  upon  general  demurrer, 
held  a  bar  to  the  writ.    Harden  vs.  CampbeUt  29. 

8.  In  1822,  a  judgment  was  rendered,  which  was  revived  in  1832.     In 

1842,  a  second  8cire  facicis  was  sued  out,  by  the  assignee  of  the 
judgment  against  the  original  defendant,  and  his  tenants  of  the 
land  of  which  he  was  seized  in  1822.  This  writ  was  returned  nihil, 
as  to  the  original  defendant ;  and  made  known  to  his  terre-tenants, 
who  appeared  and  pleaded  limitations  in  bar  of  the  writ,  to  which 
the  plaintiff  demurred.  The  scire  facias  set  out  the  original  judg. 
ment,  and  the  subsequent  proceedings  thereon.  Held,  that  as  the 
tfctrtf/aciaff  did  not  show  at  what  period  the  original  defendant 
aliened  his  land,  whether  immediately  afler  the  original  judgment, 
in  1822,  or  nol  until  ajiat  was  obtained  against  him,  in  1832,  the 
absence  of  this  necessary  averment  was  fatal  to  it  upon  demurrer 
as  respected  the  terTe-tenanU^  not  proceeded  against  until  1842' 
Warfield  and  Brewer^  vs.  Keefer^  265, 

9.  If  the  design  of  a  scire  facias  be,  to  make  the  land  of  the  original 

defendant,  in  the  hands  of  his  alienees,  liable  for  a  judgment,  it  is 
the  practice  in  this  State  to  make  both  the  original  defendant  and 
his  terre-tenants  parties  to  the  writ,  by  which  the  judgment  is  to  be 
revived.     lb. 
See  Execution. 

SET-OFF. 

1'.  A  set'Off  means  a  cross  claim.  One,  therefore,  upon  which  the  de- 
fendant never  could  have  sued  the  plaintiff,.cannot  be  used  as  a  set. 
off.    Annan  vs.  Houcky  325. 

2.  A  set-off  is  confined  to  mutual  debts  between  the  plaintiff  and  defend- 

ant.    It  is  a  privilege  unknown  to  the  common  law.    Ih. 

3.  Courts  of  law,  upon  application  to  them,  set  off  a  judgment  which 

the  defendant  has  against  the  plaintiff,  against  another  judgmenr 
which  the  latter  has  against  the  former.    Ih\ 

SHERIFF. 

See  Escape. 
Execution. 
Practice,  19. 

SHIPS  AND  shipping; 

1.  In  an  action  at  law  to  recover  the  value  of  materials  furnished  to  a 
vessel,  it  appeared  that  the  plaintiff  had  sold  and  delivered  them,  up- 
on the  request  of  J3,  to  whom  they  were  charged  on  the  books  of 
the  plaintiff;  that  a  month  before,  B  had  executed  a  bill  of  sale  of 
the  vessel  to  the  defendants,  who  immediately  afler  took  the  oaths 
of  ownership  under  the  acts  of  Congress,  and  had  a  register  execn- 
led  in  their  own  names,  one  of  them  being  therein  described  as  mas- 

70  V.4 
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ter.  The  vessel  sailed  on  her  voyage.  The  plaintiffit  offered  in  evi- 
dence the  application  of  the  defendants  for  insurance  on  her  hall  and 
freight,  and  the  policies  issued  thereon,  dated  about  a  month  after 
the  supplies  were  furnished.  The  plaintiffs  stated,  that  the  object  of 
offering  the  order  for  insurance,  and  the  policies  in  evidence,  was  to 
show  a  continuing  title  in  the  defendants  to  the  vessel,  from  the 
ezerution  of  the  bill  of  sale  to  the  date  of  the  order.  Hbld,  that 
the  evidence  was  admissible.  Mayhewt  tt  al.,  m,  Chraham  and  an- 
other, 339. 

9.  Prior  to  the  6th  October,  B  was  the  owner  of  a  vessel.  On  the  15tb 
November,  as  owner,  he  chartered  her  to  H  for  a  voyage,  to  be  paid 
freight  a  sum  certain  by  the  month,  and  agreed  to  put  her  in  good 
repair  to  prosecute  the  contemplated  voyage.  On  the  10th  Decern- 
her,  the  plaintiffs,  at  the  request  of  B,  sold  and  delivered  him  sap- 
plies  for  the  vessel,  on  six  months*  credit.  The  master  of  the  ves- 
sel  was  appointed  by  If.  She  performed  her  voyage,  and  retomed 
to  her  port  of  departure  in  about  eight  months.  It  also  appeared, 
that  on  the  6th  October,  B  executed  a  bill  of  sale  of  the  vessel  to 
the  defendants,  who  thereupon  subscribed  the  usual  oaths  at  the 
custom  house,  and  took  out  a  register  in  their  own  names.  After 
the  vessel  sailed  on  her  voyage,  they  effected  insurance  upon  her 
hull  and  freight,  payable  to  themselves  in  case  of  loss.  During  the 
months  of  October  and  Noi>ember,  she  was  in  the  possession  of  B, 
and  after  the  charter,  in  the  possession  of  H.  The  defendants  had 
no  possession,  and  exercised  no  control  over  the  vessel,  until  after 
her  return,  when  they  sold  her.  Immediately  after  the  vessel  sailed, 
the  defendants  gave  H  notice  to  pay  the  freight  to  them.  In  an  ac- 
tion by  the  material  men,  the  defendants,  for  the  purpose  of  sAois- 
ing  that  they  held  the  title  to  the  said  vesseU  under  the  hiU  ofsaU, 
in  trust,  as  a  security  to  pay  B*s  note,  dated  1th  October,  payable 
at  four  months,  proposed  to  prove,  that  B  was  their  debtor  upon  that 
note ;  that  they,  on  the  21st  Januaiy,  took  an  assignment  of  tha 
charter  party  from  B,  expressed  '*to  secure  such  note,"  the  vessel 
"mentioned  therein  having  been  transferred  to  them  before  the  char- 
ter was  made,'*  and  to  prove  such  note  and  assignment ;  that  B  gave 
the  defendants  credit  for  the  premium  of  insurance  paid  by  them ; 
that  the  freight  received  by  defendants,  was  credited  to  B  by  defend, 
ants  on  account  of  said  note,  and  the  proceeds  of  her  sale  were  like- 
wise credited  by  them  to  B.  Held,  by  the  county  court,  that  the  note, 
assignment  of  the  charter  party,  entries  of  charges  and  credits  on  the 
books  of  either  B  or  the  defendants,  were  inadmissible  for  the  purpose 
for  which  they  were  offered.  Affirmed,  upon  appeal,  by  a  division 
of  this  court.     lb* 

3.  Upon  the  whole  evidence,  the  county  court  refused  to  instruct  the  jury: 

1st.  That  there  was  no  evidence  from  which  the  jury  might  infer, 

that  B  acted  as  the  agent  of  the  defendants,  in  purchasing  said 

supplies,  or  that  he  had  any  authority  or  directions,  ezpnes  or 
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implied,  from  defbndanU,  to  parcbue  the  same  on  their  ac- 
coant. 

3nd,  That  although  the  sapplies  were  delivered  for  the  oae  of  the 
Teasel,  yet,  if  they  were  gold  to  B,  on  his  own  credit,  and  not 
upon  the  credit  of  the  defendants,  the  plaintifis  cannot  recoyer. 

3rd.  That  if  sold  to  B,  upon  his  special  personal  request,  the  plain- 
tifis cannot  recover,  although  applied  to  the  use  of  the  legal, 
general  owners,  under  the  bill  of  sale  and  register. 

4th.  That  if  the  jury  believe,  that  B  had  the  possession  and  con. 
trol  of  tbe  vessel  after  the  date  of  the  bill  of  sale,  and  exercised 
acts  of  ownership  over  her,  and  directed  how  she  should  be 
managed,  that  he  continued  to  have  such  possession  and  con- 
trol^made  the  charter  party — ^that  //appointed  the  master,  and 
that  the  defendants  never  had  any  possession  or  control  from  the 
time  of  the  execution  of  the  charter,  until  the  completion  of  the 
voyage,  and  in  no  way  interfered  with  said  vessel  or  charter,  ex. 
oept  to  request  H  to  pay  them  the  fVeight ;  that  then  B  was 
owner,  so  far  as  to  be  competent  to  execute  the  charter,  and  his 
stipulations  in  the  charter  did  not  raise  any  atsumpeit  on  the 
part  of  the  defendants,  to  pay  for  the  sapplies  in  question. 

5th.  That  although  the  jury  may  find,  the  defendants  were  the 
legal,  general  owners  of  the  vessel — took  possession  of,  and  sold 
her  after  the  voyage  was  completed — assented  to  the  making  of 
the  charter,  or  made  no  objection  to  it  after  it  was  made,  still,  if 
the  supplies  were  furnished,  upon  request  of  B,  in  fulfilment  of 
the  charter,  the  plaintiffs  cannot  recover. 

6th.  That  if  the  jury  find  that,  at  the  time  when  the  charter  was 
executed,  B,  by  the  permission  of  the  defendants,  had  the  pos- 
session and  control  of  the  vessel — had  had  previous  possession 
and  acted  as  owner,  then  it  was  competent  for  him  to  make  said 
charter  as  owner,  and  to  recover  the  freight  thereon  for  his  own 
use,  and  was  responsible  for  said  supplies,  and  the  defendants 
were  not  responsible  as  general  owners,  whether  the  plaintiffs 
knew  that  the  defendants  were  such  owners  or  not,  provided  the 
supplies  were  sold  to  B,  upon  his  special  request,  were  charged 
to  him ;  and  the  jury  believe,  that  O,  one  of  the  plaintififs,  ad. 
vised  the  defendants  to  procure  tbe  assignment  of  the  charter. 

7th.  That  if  the  jury  find,  that  the  legal  title  to  the  vessel  was  in 
the  defendants,  M,  F,  and  M ;  yet,  if  they  believe,  they  held  such 
title  for  the  use  of  the  firm,  W  EM  ^  Co,,  which  included  ano- 
ther  partner,  that  the  firm  procured  insurance,  and  requested  H 
to  pay  the  freight  to  said  ^rm,  by  reason  of  the  beneficial  interest 
they  had,  and  not  as  general  owners,  then  the  fact  of  obtaining 
such  insurance,  is  not  evidence  of  such  ownership  as  to  charge 
them,  the  defendants,  as  owners. 

8th.  That  if  the  jury  find,  that  B  never  did  deliver  the  actual  poe^ 
session  of  said  vessel  to  the  defendants,  or  any  of  them,  in  panta- 
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ance  of  the  bill  of  sale,  and  the  defendants  never  took  possesion 
of  her  antil  her  return — then  the  title  of  the  defendants  was 
neyer  perfected,  so  as  to  render  them  responsible  for  any  supplies 
furnished,  upon  the  request  of  B,  after  the  execution  of  the  char, 
ter  party,  while  be  held  possession  and  had  control  as  owner  of 
said  vessel. 
9th.  That  if  the  jury  find  from  the  evidence,  that  the  sapplies  fur- 
nished or  delivered  for  the  use  of  the  vessel,  were  sold  to  B,  up. 
on  his  credit,  and  not  upon  the  credit  of  the  defendants,  then  the 
plaintiffs  are  not  entitled  to  recover,  unless  the  jury  find  from 
the  evidence,  that  D  was  the  agent  of  the  defendants  in  pur- 
chasing the  same  from  the  plaintiffs. 
All  which  refusals  were  affirmed,  upon  appeal,  by  a  division  of  this  court. 

Ih. 

SPECIFIC  PERFORMANCE. 

1.  Where  the  object  of  a  bill  in  equity  is  to  obtain  specific  performance 

of  a  contract,  and  the  writ  of  injunction  is  prayed  for  only  to  pro- 
tect the  property,  the  subject  of  the  contract,  against  the  wrongful 
acts  of  the  defendant,  pending  the  contest,  and  until  the  right  to 
specific  performance  shall  be  determined,  that  writ  cannot  be  main- 
tained, unless  the  case  presented  by  the  bill,  would  authorise  a  court 
of  equity  to  enforce  the  contract.     Geiger  vs.  Green,  472. 

2.  Specific  performance  of  a  contract,  is  not  a  matter  of  right  in  the  par- 

ties, but  depends  upon  the  sound  and  reasonable  discretion  of  the 
court  *,  is  granted  or  withheld  according  to  the  circumstances  of  the 
case  ',  and  the  court  must  be  satisfied,  that  the  contract  sought  to  be 
enforced  is  fair,  jus*,  and  reasonable,  equal  in  all  its  parts,  and 
founded  on  an  adequate  consideration.    lb. 

3.  0  granted  to  R,  "the  privilege  of  digging  and  moving  the  ore  on  that 

part  of  my  (O^s^)  place,  joining  ff' and  P*«,  at  twenty-five  cents  per 
on,  for  the  privilege  of  ground;  leave  also  to  build  a  house  on  said 
land,  the  workmanship  to  cost,  &c.,  the  materials  to  be  got  on  my 
(O'a,)  land,  at  i2*5  expense."    This  confers  the  mere  privilege  of 
digging  ore;  is  not  compulsory;  imposed  no  corresponding  obligations 
on  R,  who  might  refuse  to  work  the  mine,  and   0  could  not  oblige 
him  to  work  it.    It  contains  no  mutual  or  reciprocal  engagements, 
and  cannot  be  specifically  enforced  in  equity:  consequently  there 
was  no  ground  for  granting  or  continuing  an  injunction  upon  its  stip- 
ulations.   A. 
Set  Court  op  Chaxcert. 
Infakct. 
STAGE  OWNERS. 

See  Common  Carrikr. 
SUPERSEDEAS. 

See  Injunction,  6. 
TERRE-TENANTS. 

1.  Where  short  copies  of  judgments  upon  «ct,  foe*,  which  recited  the 
names  of  the  original  defendants,  *'and  ttrre-ienanUt*'  without 
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Doming  the  latter,  were  filed  with  an  injanction  biU,  upon  a  motion 
to  dissolve  a(\er  answer,  the  court  will  infer,  that  the  trustees  to 
whom  the  original  defendants  had  assigned  their  land  with  power  to 
sell,  and  all  their  vendees,  were  returned  terre-tenants,  Doub  vs. 
Barnes^  et  al.,  1. 
3.  It  is  upon  the  ground  of  contribution,  that  all  the  terre-tenants  are 
required  to  be  made  parties  to  a  scire  facias  ;  and  any  one  tenant, 
who  is  made  a  party,  may  plead  in  abatement,  that  there  are  other 
terre-tenants  who  are  not  made  parties.  If  he  fail  to  do  this,  he 
cannot  aflerwards  have  contribution.  lb. 
See  Scire  Facias. 

TRESPASS,  ACTION  OF. 

1.  In  an  action  of  trespass,  q.  c.f,^  the  defendants  severed  in  their  plead* 

ings;  one  of  them  pleaded  non  cuU  and  liberum  tenementum.  The 
last  plea  was  denied  generally.  The  plaintiff  claimed  title  under  a 
decree,  and  as  a  purchaser  from  the  trustee.  The  sale  was  made 
prior  to  1841 ;  ratified  in  July  1844 ;  and  a  deed  executed  by  trustee 
in  September  1844.  The  trespass  was  committed  and  the  action 
commenced  in  February  1844.  Held,  that  the  plaintiff's  traverse 
of  the  plea,  admits  the  defendants  right  to  possession,  should  the 
jury  find  him  entitled  to  the  freehold;  and  that  although  the  record 
of  the  decree,  apart  from  the  deed  from  trustee,  is  not,  under  the 
pleadings,  admissible  evidence  of  the  possessory  right  thereunder, 
acquired  by  the  plaintiff,  yet  when  offered  with  such  deed,  is  com- 
petent testimony  to  go  to  the  jury,  to  show  that  the  freehold  is  in 
the  plaintiff.     Hunter  vs.  Hatton  and  Kendrick,  115, 

2.  The  trustee's  deed  does  not  operate  to  pass  the  freehold  merely  from 

the  time  of  its  execution,  but  being  a  conveyance  under  a  judicial 
sale,  upon  the  principle  of  relation  it  operates  retrospectively,  and 
vests  the  freehold  in  the  grantee  from  the  date  of  the  sale.  It  dis- 
proves the  plea  of  liberum  tenementumj  by  shewing,  that  by  opera- 
tion of  law,  at  the  time  the  trespass  was  committed,  the  freehold  was 
in  the  plaintiff.     Jb, 

3.  Liberum  tenementum,  is  a  plea  interposed  by  a  defendant  for  the  pur. 

pose  of  trying  his  right  to  the  freehold ;  it  is  not  an  absolute  denial 
of  all  colorable  right  to  possession  by  the  defendant.     lb, 

4.  In  an  action  of  t,  q,  c.f„  under  the  general  issue  of  not  guilty,  the 

plaintiff  is  not  bound  to  rely  upon  the  mere  fact  of  his  possession, 
but  may  also  prove  the  legality  thereof,  and  his  title  to  the  premises, 
and  so  entitle  himself  to  greater  damages,  than  a  mere  possessor  of 
the  land  trespassed  upon.     lb. 

TRUST— TRUSTEE— C.  Q.  TRUST. 

1.  Where  a  deed  of  trust  was  made  to  indemnify  the  securities  of  the 
grantor,  as  sheriff  and  collector,  one  of  his  deputies,  who  advanced 
him  money  to  pay  off  official  defalcations,  is  not  within  the  terms  of 
the  deed.  For  the  debt  thus  created,  the  grantor  is  liable  in  his 
individual  character.     Wkuler,  et  al,,  vt.  Stont,  et  ol.,  3d. 
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2.  Neither  is  the  holder  of  a  bill  on  the  grantor,  accepted  bj  him,  in 

faTor  of  such  holder,  within  its  terms;  though,  in  fact,  drawn  bj  one 
who  had  official  claims  on  such  grantor:  as  his  official  bond  would 
not  be  liable  on  the  mere  acceptance  of  such  a  draft.    lb, 

3.  The  testatrix,  by  her  will,  in  1828,  directed  her  executors  to  manu- 

mit, by  deed,  all  her  slayes,  whose  age  and  health  might  be  such  as 
their  manumission  may  not  be  prohibited  by  law,  leaving  it  in  the 
discretion  of  the  executors  to  carry  such  direetion  into  effect,  at  such 
time  or  times  as  they  may  judge  proper  and  expedient.  Seyeral 
of  her  executors  renounced  the  trust,  but  one  of  them  accepted  it. 
After  a  lapse  of  fourteen  years,  a  number  of  the  slayes  filed  their 
bill  against  all  the  persons  aliye,  named  as  executors,  including  the 
one  who  took  out  letters,  in  which  they  alleged,  that  the  executors 
refused  to  execute  to  them  deeds  of  manumission,  although  not  pro- 
hibited by  law,  and  retained  them  in  servitude  for  theur  own  profit ; 
that  the  testatrix  left  sufficient  personal  estate  to  pay  her  debts, 
without  including  the  complainants,  and  no  debts  unsatisfied.  To 
this  bill  the  defendants  demurred.  Hkld,  that  the  facts  disclosed, 
presented  a  proper  case  for  the  interposition  of  a  court  of  equity,  on 
the  genertd  principles  by  which  that  tribunal  is  governed  in  the  exe- 
cution of  trusts  and  powers.    PeterSf  et  a/.,  vs.  Van  Ltar^  249. 

4.  Trustees  have  no  power  to  alter  the  nature  and  object  of  the  deed  ap. 

pointing  them,  and  under  which  they  derived  their  powers,  nor  to 
dispense  with  the  exact  performance  of  the  conditions  imposed 
upon  them :  neither  has  a  court  of  chancery  such  a  power.  Dolan 
and  Foy,  vs.  Mayor  f  C.  C.  of  Bali.^  394. 

5.  If  a  grantor  is  competent  to  make  a  conveyance,  to  the  uses  expressed 

in  a  deed,  he  is  equally  competent  to  provide  for  the  restoration  of 
the  property  to  himself  and  his  heirs,  on  the  failure  of  the  grantees 
to  apply  it  to  the  purposes  of  the  grant,     il. 

6.  If  the  conditions  of  the  deed  have  not  been  performed,  the  whole 

estate,  legal  and  equitable,  will  revert  to  the  heirs  of  the  grantor, 
unless  the  heirs  of  the  surviving  trustee  can  allege  and  prove,  in 
a  court  of  equity,  such  positive  agreement  on  the  part  of  the 
grantor,  or  his  heirs,  or  such  specific  acts  of  the  parties,  with  distinct 
knowledge  of  the  grantor,  or  his  heirs,  amounting  to  evidence  of 
such  an  agreement  as  would  entitle  the  claimants,  by  a  bill  for 
specific  execution  of  such  agreement,  to  a  deed  of  conveyance 
discharged  of  the  condition  so  violated.  lb, 
8u  Ships  and  Shifpino,  2. 

VENDOIU-VENDEE. 

1.  M  agreed  with  B  and  If,  to  sell  them  lands  in  Marylandt  in  oonsade- 
ration  of  which  they  agreed  to  deliver  to  him  conveyances  which 
they  held,  for  certain  lands  in  /ZZinois.  The  contract  contained  no 
covenant  nor  warranty  of  title.  The  case,  in  fact,  was  cleor  of  fraud 
or  misrepresentation,  and  the  bill  did  not  allege  mistake.  The  par. 
chasers  of  the  Maryland  property  wore  let  into  possession.    The 
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oonvejancee  of  the  Illinois  land  to  M,  were  deliTered.  JIf,  finding 
he  could  not  reooyer  posBCssion  under  thein,  filed  his  bill  to  cancel 
bis  agreement  with  B  and  H;  and  to  be  restored  to  his  original  pos- 
session.  Hild,  that  a  mistako  as  to  title,  in  which  both  parties 
participated,  and  by  which  both  might  be  injared,  in  the  absence 
of  warranty,  fraudulent  misrepresentation,  or  concealment,  would  not 
entitle  the  complainant  to  have  the  contract  vacated.  MiddUkauff 
vs.  Barricky  et  ah,  290. 

2.  It  was  the  duty  of  itf,  to  have  inrestigated  the  title  to  the  Illinois 

lands,  or  he  might  have  protected  himself  against  injury,  by  appro- 
priate covenants ;  having  done  neither,  the  loss  is  the  consequence 
of  his  own  supinencss.    lb. 

3.  In  this  case,  the  grantors  of  the  deeds  for  the  Illinois  land  were  not 

parties.  In  their  absence,  the  court  could  not  assume  their  title 
of  no  value,  and  cancel  those  deeds.  To  give  relief,  by  restoring 
possession  of  the  Maryland  lands,  would  be  to  enable  Jlf  to  regain 
them,  while  he  retained  title  to  the  Illinois  land,  and  a  right  to 
sue   on  the  covenants  to  him.     lb, 

4.  If  a  purchaser  has  taken  a  conveyance,  and  there  be  no  fraud,  he  has 

no  remedy,  though  evicted  for  want  of  title,  except  upon  the  cove- 
nants in  his  deed.     lb* 

'  As  to  application  of  purchase  money  between  vendees  and  judgment 
creditors,  ut  Court  of  Crancbrt,  7. 

See  Improvementi,  1  to  4. 

VESTED  RIGHTS. 

See  Corporation,  1  to  6. 

VOLUNTARY  PAYMENT. 

1.  The  corporation  of  the  city  of  Baltimoret  under  the  act  of  1831, 

chap.  252,  and  its  ordinances,  passod  to  carry  said  act  into  execu- 
tion, notified  the  plaintiff  to  build  a  wall  adjoining  his  property  on 
Jones  Falls ;  and  that  upon  his  failure  to  commence  the  same  be- 
fore a  given  day,  they  would  erect  the  same  at  his  cost.  The  plain- 
tiff  built  the  wall  at  his  own  cost,  and  then  brought  his  action  of 
assumpsit  against  the  city,  to  recover  the  amount  of  his  expend- 
iture. Held:  that  although  the  act  of  1821  was  void,  still,  the  pay- 
ments made  by  the  plaintiff  were  voluntary;  made  with  a  full 
knowledge  of  all  the  facts  and  circumstances  of  the  case;  in  igno. 
ranee,  only,  of  his  legal  rights;  without  fraud,  imposition,  or  any 
undue  advantage  taken  of  the  plaintiff:  and  therefore,  the  amount 
paid  could  not  be  recovered  back.  Mayor  ^c,  of  Baltimore  vs. 
Lefferman,  425. 

2.  Where  money  is  voluntarily  and  fairly  paid,  with  a  full  knowledge  of 

the  facts  and  circumstances  under  which  it  is  demanded,  it  cannot  be 
recovered  back,  upon  the  ground  that  the  payment  was  made  under  a 
misapprehension  of  the  legal  rights  and  oblig^tioDS  o^  ^^®  party.   Ih. 

3.  A  payment  is  not  to  be  regarded  as  compttlaQrVt  unless  made  to 

emancipate  the  person  or  property,  from  an  inj».^«\  i^tv^  existing duxe^a 
imposed  upon  it,  by  the  party  to  whom  tho  ^      -«  \a  P*^^'    '^" 
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4.  A  payment  made  under  an   apprehension,  or  even   menace,  of  an 
impending^  distress  warrant,  would  not  render   it  compulsory.     /6. 
WAIVER, 

Of  equity,  see  Court  of  Chancery,  1. 
WASTE. 

See  Court  of  Chakcert,  25  to  27. 

WILL  AND  TESTAMENT. 

1.  H  devised  an  estate  in  land  to  his  wife  and  daughters,  for  life,  with 

remainder  in  fee  to  his  son  S ;  and  in  the  next  clause  of  his  will* 
gave  to  his  son  J  a  sum  of  money,  to  be  paid  to  him  by  S  in  five 
annual  instalments,  **ilie  first  payment  to  be  made  at  the  end  of  tho 
first  year  after  he  gets  possession  of  the  plantation."  The  devisees 
for  life  having  died,  some  of  the  heirs  at  law  of  S,  and  the  heirs  of 
J,  filed  a  bill,  praying  a  sale  of  the  land,  and  the  proceeds  thereof  to 
be  distributed  among  the  parties  severally  entitled  thereto.  Held  : 
that  the  legacy  when  due,  was  payable  to  the  executors,  or  adminis- 
trators, of  J,  and  the  bill  must  be  filed  by  them.  Hanson  vs,  Han- 
son, 69. 

2.  The  bill  could  not  be  filed  until  the  first  payment  was  due,  viz.,  the 

end  of  the  first  year  after  the  devisee  in  fee  got  possession.     Ih. 

3.  It  would  be  no  defence  to  such  a  bill  to  object,  that  before  a  sale 

can  be  made,  the  estate  should  be  divided  among  the  heirs  of  the 
devisor;  or  if  incapable  of  division,  that  the  heir  entitled  should 
have  a  right  to  elect.    lb. 

4.  The  testator,  by  one  clause  of  his  will,  directed  his  three  sons,  five 

years  afier  his  death,  to  pay  his  son  Af,  and  his  daughter  J5,  the 
sum  of  $1B0,  that  is  to  say  $90  to  each,  and  to  be  paid  to  them  in 
the  following  proportions,  viz :  Two  of  his  sons  to  pay  two-fifths 
each,  and  the  third  son  to  pay  one-fiflh ;  on  the  aixlh  ye^Tt  1^500 
to  P;  and  seven  years  after  his  death,  the  said  throe  sons  to  pay,  as 
before,  to  M  and  E,  the  sum  of  $90  each  :  and  so  on  yearly,  and 
every  year,  until  his  daugliter  P  shall  have  received  $1900.  By 
a  subsequent  clause  of  his  will,  he  directed  his  threo  sons  to  pay 
to  the,  children  of  £,  at  her  death,  $1000,  and  the  children  of 
M,  at  his  death  the  sum  of  $1500,  and  the  interest  on  said  sum  to 
M,  during  his  life,  and  to  E,  interest  on  $1500,  during  her  life,  and 
no  longer.  Held,  that  M  and  E,  were  each  entitled  under  this 
will  to  the  interest  of  $90,  mentioned  in  both  the  said  clauses,  and 
that  the  last  legacy  was  not  a  substitute  for  the  first.  Cunningham 
and  wiftt  vs.  Spickler,  et  aZ.,  280. 

5.  Where  lG£racics  differing  essentially,  both  as  to  tho  time,  and  mode 

of  payment  and  amount,  are  given  by  difiTerent  clauses  of  the 
same  will,  to  the  same  parties,  they  are  accumulative.     IB* 

6.  The  legacies  in  the  first  clause  were  payable  alternately,  one  year  to 

M  and  £,  and  the  next  year  to  P,  to  continue  until  P  should  receive 
$1900.  By  the  subsequent  clause,  the  interest  was  payable  for 
life  only.     Ih. 

WITNESS.     See  Evidence,  3,  4,  5. 
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